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1*0  the  kight  Honourable 
Speaker  of  the  House  op  CommonS| 

Ah4  oM  or  Hi$  Ma;E8TT*s  Moft  HonOurtble  Privy  t^ouncih 

5  lH, 

Itiavc  had  vtiry  little  doubt  with  myfclfi  to  t^hortt 
I  fhould  addrcfs  the  following  reports.  The  loHg 
fri^nd(Bip)  with  which  youhonpured  the  author  bf  thcmi 
and  the  eftcem  (hewn  by  you  oh  all  occafion^  for  th^ 
profefnotl)  might  juftly  direct  them  to  you  a^  their 
patron.  But  there  remains  a  ftill  ftrotiger  reafon  tb  b<i 
offered  itt  excufe  for  the  trouble  now  given  you ;  whicH 
fs,  that  from  a  comprehenflvc  krtowledge  of  the  wliol< 
extent  of  our  laws,  you  feeni  to  hare  felcded  fuch  parts 
oi  them  for  the  objeft  of  your  particular  attention,  as  ar^ 
more  immcdtacely  founded  on  the  eternal  ruicfs  of  equity 
andjufticci 

In  Conformity  to  thefe  ruleS,  ybU  Will  \\ttt  find,  Sif^ 
thegreateft  lawyers  our  country  has  produced,  laying 
^fide  all  thofe  diftinftions  and  refinements,  that  wouldj 
in  their  opinion^  rinder  the/tiinti  a  matter  if  (^a)  memory  § 
rather  than  of  reafm  and  jud^ifieHtj  and  Employing  th^ 
talents  they  poflTe^edj  in  rtlieving  men  made  unhappy 
by  unforefeen  accidents,  and  in  detefbing  frauds  fo  con-* 
tri  ved,  is  to  be  out  of  the  reach  of  the  ordinary  cgurtt 
pf  judicature^ 

(a}  See  the  Lord  Cotvprr^t  argutneoti  whenli^  gl(vcj  lodgment  td 
tbe  caufe  of  Nrwctmen  verias  RsrJtimm,  t  Ferh.  719,  JmL  the  Lord 
TaJtoi'i  in  that  of  Gfli  verdu  ArnhiM^  /^.  xa6- 

A  2  I  connM 


Tie      DEDICATION. 

I  cannot  forbear  obfcrving,  when  I  confidcr  to  whom 
I  ann  applying  niyfelf,  that  all  the  eminent  perfons 
whofc  decifions  are  here  contained,  were  of  the  utmoft 
credit  and  influence  in  that  rcfpeftable  aflTembly  wherein 
you  have^iib  remarkably  long,  and  with  fuch  dignity, 
prefided;  that  it  was  there  they  laid  the  foundations  of' 
their  future  greatnefs,  and  recommended  themfelves  to 
the  cfteem  of  all  good  men,  by  happily  (^)  tempering, 
what  were  before  thought  incompatible,  the  preroga- 
tive of  the  crown  and  the  liberties  of  the  fubjeft. 

It  is  the  remark  of  one  of  the  greateft  ftatefmen  and 
patriots  of  all  antiquity,  that  (r)  none  of  a  man's  illuft- 
rious  a<5lions,  when  in  office  and  authority,  are  fo  appro- 
priated  to  him,  as  the  laws  which  he  has  promoted 
for  the  benefit  of  the  community.  As  a  proof  of  this, 
he  inftances  in  many  of  his  own  countrymen,  who, 
though  highly  diftinguilhed  on  other  accounts,  would, 
he  thinks,  have  chofen  that  their  general  charafter 
fhould  be  determined  from  their  merits  of  this,kind, 
\Vj>at  national  acknowledgments  then  can  fufficicntlf 
reward  the  fervices  of  him,  who  has  fo  carefully  watched 
over  our  conftitution,  and  been  conftantly  engaged  ill 
promoting  laws  for  its  fupport  and  improvement ! 

I  am. 

With  the  greateft  refpefl:,  Sir, 

Your  moft  obedient  humble  fervant, 

/F«  Piere  Williams. 


[h)  Re$  olim  diflbciabilcs,  Principatum  ac  Libcrtatem  mifcucrunt, 
facit^  in  njita  Jul'  Agricola  de  Imperatoribus  Kerva  ii  Trajano. 

(r)  Ecquid  eft,  quod  cam  proprie  did  poffic  afium  ejus^  qui  togatus 
in  republica  cum  potellate  ixnperioq:  verfatus  fit,  quam  lex? 
Quxre  a^a  Gracchi ;  lege*i  Sempronise  proferentur.  Qusere  Syllst ; 
Cornelia?.  Quid?  Cnei  Pompeii  tertius  oonfulatus  in  quibus  adtis 
conftitir.  Nenipc  in  legibus.  Cxfarc  ipfo  fi  quxreres,  quidnam 
egiltet  in  urbe,  Sc  in  toga?  leges  multai  rtfponderet  fe  Sc  przclerai 
tHlifle.     PhiHfpic*  prim\ 
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PREFACE. 


T7R0M  the  favourable  reception  given  to  the 
fufo  volumes  of  Reports  that  I  publijhed fome 
timejince^  I  have  been  encouraged  to  let  this  third 
appear ;  the  originals  of  all  which  the  Author  left 
written  in  bis  own  hand  ;  not  without  a  defgn^ 
MS  from  fever al  circumjiances  may  be  conjeSlured^ 
of  their  being  made  public. 

It  may  be  proper  to  apprife  the  reader y  that  in 
the  following  fheets  he  will  meet  withfveral  dafes^ 
prior  in  point  of  time ^  to  fome  that  are  printed  in 
the  former  volumes  \  the  reafon  of  which  is,  that 
the  author  having,  through  fome  accident  or  other, 
omitted  to  give  the  fnal  determinations  of  thefe 
cafes,  it  was  not  judged  advifeable  to  infert  them, 
imperfeS  as  they  then  were:  but  the  Regijler's 
books  having  beenfncefearcbed,  all  defeSts  of  that 
kind  will  be  found  berefupplicd. 

Sir  Edward  Coke,  in  the  preface  to  bis  firft 
Inflitute,  takes  notice  of  its  baying  been  a  peculiar 
felicity  attending  the  judicious  'writer  on  whoje  book 
be  comments,  that  be  was  cotemporary  with  fcveral 
famous  and  expert  fages,  from  whom  that  work 
received  great  furtherance.  And,  poffibly^  when 
we  call  to  mind  thofe  who  were  the  ornaments  of 
the  courts,  both  of  law  and  equity,  during  the 
A  3  time 


Tn«     P  R  ft  P  A  C  E, 

fime  df  wr  autbar^s  attendance^  (with  m^fi  of 
%vbcm  be  was  knqipnto  have  badfome  intimacy  \) 
the  reports  now  under  conjideration  may  nQt  ^9 
fbqugbt  dtJiitMte  oftbe  like  advantages ^ 

Jn  tbis  voiume,  tbe  greatejl  part  ofwbicb  cm^ 
Jijls  of  cafes  in  equity^  I  bave  taken  tbe  liberty  to 
infer t  two^  tbat  were  adjudged  in  tbe  courts  of 
f^mmon  lam^^  b^ib  tf  them  on  fubj0s  of  import 
tance^  but  efpecially  the  latter ;  in  wbicb^  befdes 
(be  argument  offered  at  tbe  bar^  in  contained  a^ 
(lufbentif  report  of  a  refofution  delivered  by  that 
excellent  petfon^  n/fbo  at  prefent  preJiJes  in  tbe 
higkifi  ^^r/  of  judicature,  and  wbofe  abilities  and 
integrity  bave  rendered  us  infinjible  of  tb4  lojfs  of 
^(j(  immtdiatf  predecejot^ 

X  ^Mfi  fiat  conclude  wit  bout  adding  41  word  or  ^ 
fwo  in  refpeSi  to  tbe  cafes  and  objtrvations  placed 
^riejy^  by  W4fy  of  note,  at  tbe  bottom  of  tke  pag^t 
find  wbicbp  Of  tbey  make  tbat  purl  of  tbe  work 
m^irein  I  bave  bfcff  cbiefy  concern(d^  $naji  mofi 
fand  /»  need  of  an  apology^  All  IJbaHfay  ii% 
their  bebtif  is^  that  (bey  art,  e>;cept  a  'oeryfei^^ 
which  will  bf  tqo  ^afly  diJUngui/hed  to.  their  dif-^ 
advantage,  of  tbe  fame  authority  pnth  tbe  text, 
f  being  taketn  from  tbe  author's  manufcript)  and 
feem  tn  illujlrate  thepajfages  to  which  they  refer, 
ff^hat  regttrd  they  may  d^fcrve,  is  iptirefyfub-^ 
piitte4  to  9th(rs^ 

W.  P.  W, 

p£tobcr  I,  1749, 
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D    E  f  ,  J 

Term^  S*  Trinitatis,  1724. 


Mills  verfus  Banks.  Cafe  i. 

Lord  Chan- 

ON  the  marriage  of  Mr.  Lutterett  with  Mrs.  Mary  Tregon-  cellor  Mac- 

welly  in  /680,  Mr.  LuttcreU  m2iic  a  fettlement  of  bis  clisfield. 

cflatc;  and  Mr.  Tregonwclly  the  father   of  the  faid  l^.^^xy^!"^' 

Atdn<i  made  alfo  a  fettlement  of  bis  cftate:  and  in  the  Tr^-  Thctruftof  a 

^tfjftc//i/ fettlement  there  was  a  term  raifed  out  of  the  TregonweU  daughcei»  por. 

cftate  (being  the  manor  of  Milton^Abbas  in  Dorfetjhire)  fubfe-  [)?u« a^Tro* 

quent  to  feveral  eftates  fincc  determined,  to  the  ufe  of  truftees  ?^^  \  «'>y  "^ak- 

*  inj  '"ales  for 

for  200  years^  remainder  to  the  ufe  of  the  nrft^  iffc.  fon  of  the    thic^iivcsatthe 

.•  •  .    J  ancient  rent; 

marriage  m  tail-male,  remamders  over.-  or  by  granting 

copyholds  on 
fines  ;  the  money  to  be  paid  to  the  daughteri  at  their  age  of  eighteen  or  marriage,  or  a?  foon  arter  ag 
tHe  Came  can  be  raifed  oot  of  the  premifles  as  aforefaid  j  the  portions  as  it  feems^  may  not  be  railed  by 
laic  or  mortgage. 


The  truft  of  the  200  years  term  was,  to  raife  10,000/. 
for  the  younger  children,  fons  and  daughters  of  the  marriage^ 
by  rents,  ifTues  and  profits^  or  by  making  leafes  for  one,  two 
or  three  lives,  or  for  any  number  of  years  determinable  on  one, 
two  or  three  lives,  referving  the  ancient  rent ;  or  by  gr-mting 
copyholds  on  fines ;  the  money  to  be  paid  to  the  daughters  at  [  2  1 
their  age  of  eighteen  or  marriage,  and  to  the  fons  at  twenty- 
one,  or  as  foon  after  as  the  fame  could  be  raifed  out  of  the  pre- 
sitfles,  as  aforefaid.  There  were  iflue  by  the  marriage  one 
Ion  and  two  daughters ;  the  fon  died  when  about  twenty  years 
of  age;  the  two  daughters  intermarried,  the  elde(l  with  Sir 
GiorgsRook^  thryoungeftwith  Mr,  Harvey^  and  he  foon  after 
dying,  £be  married  Mr.  J/b. 

In  1 706  the  Lord  Cotvper  decuei  this  io,coo  /.  to  be  raifed 
by  fale  of  the  truft  term,  and  to  carry  intereft  only  from  the 
lime  of  the  decree.  Mrs.  Luttercll  furviving  Mr.  LuttereU^  mar- 
ried Sir  Jac9h  Banis^  by  whom  (he  bad  liTue  two  fons,  and  died ; 
Vql.UI.  »  and 
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Mills  v*  and  Sir  JacBi  Bants  and  the  two  infant  Tons  were  parties  to  the 
Banks.  decree.  After  Ae  making  of  which  decree.  Sir  George  Root 
and  his  lady  being  dead,  and  having  left  an  infant  Ton,  and 
executors  in  truft,  the  executors  lent  5000  /.  to  Mr.  Jjh  on  a 
tnortg^e  of  this  truft  term  for  200  years,  which  mortgage  was 
approved  of  by  a  Matter,  and  the  money  placed  out  in  pur- 
fuance  of  a  decree  that  had  been  made  in  another  caufe  touch- 
*         ing  an  account  of  the  eftate  of  Sir  George  RooL 

And  now  the  caufe  was  reheard  [A]  before  the  Lord  Macckf- 
field ;  when  it  was  infilled  in  fupport  of  the  decree^  that  the  fame 
being  made  by  the  Lord  Cowper  in  1706,  (eighteen  years 
fince)  and  fo  many  things  done  in  the  mean  time ;  as  the  lend- 
ing of  an  infant's  money,  put  out  by  a  decree  of  this  court 
with  the  approbation  of  the  Matter,  and  lent  by  executors  in 
confidence  of  fuch  decree,  and  as  it  were,  by  the  hands  of  the 
r  ^  1  court :  it  would  be  very  hard  to  rever/e  fuch  a  decree  j  fo  that 
if  there  were  any  difference  to  be  found  betwixt  this  and  the 
cafe  of  Ivy  verfus  Gi&ert^  that  difference,  though  but  a  flender 
one,  ought  to  be  allowed,  and  the  decree  to  ftand.  And  it 
was  much  infifted,  that  in  the  principal  cafe  ihere  was  a  mott 
apparent  difference  ;  the  money  being  by  the  deed  appointed 
tobe  ratfed  and  paid  at  a  certain  time,  [viz.)  the  portions  for 
die  daughters  at  their  age  of  eighteen  or  marriage ;  and  tho* 
Ac  fubfequent  words  were,  or  as  foon  afterwards  as  the  fame 
can  be  raifid  out  ef  th  premljfes^  as  aforefaid\  yet  this  muft  be 
fiili  underftood  to  mean  in  fuch  time  as  might  bett  anfwer  the 
intent  of  a  portion,  fo  as  that  the  daughters  might  have  their 
money  in  a  reafonable  time  to  advance  them,  which  could  not 
be  done  by  the  yearly  profits  \  thefe  being  fo  fmall,  as  not  to 
be  fufficient  to  pay  the  money  in  twenty  years,  and  would 
rather  be  an  annuity  than  a  fortiori. 

BeCdes,  the  fettlement  in  the  cafe  of  Ivy  verfus  Gilbert  wz$ 
made  in  1651  ;  when  the  word  profits  was  not  talccn  in  a  fenfe 
ib  large,  as  to  extend  to  profits  arifing  by  fale :  but  according 
to  the  natural  and  obvious  import  of  the  word,  fignifying  the 
annual  profits  or  rent  of  the  land.  And  this  was  mentioned 
u)  Vol.  2.10.     ^  OM  l^)  of  ihe  reafons  for  the  decree  in  that  cafe. 


[  A]  Note ;  The  Jccrec  of  the  Lord  MacelesfiU  in  the  cafe  of  /rr  v.  Gilbert,  an4 
which  was  afiirmed  in  the  Honfe  of  Lords ,  (vide  vol.  z.  13.)  occoiiooed  this  r^. 

*  Neither 
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Neither  in  the  cafe  of  Ay  verfus  Gilbert  was  there  any  mo-     MitLt  v 
ney  put  out  with  the  approbation  of  the  court,  which  was  to       Banjls. 
be  endangered  by  the  determination  then  made ;  moreover^ 
that  was  aHowed  on  sdl  hands  to  have  been  an  hard  cafe,  and 
for  that  reafon  not  to  be  extended :  that  the  lending  monej^  on 
an^ftate  decned  to  be  mortgaged  or  fold,  was  not  to  be  dif-  ' 
countenanced ;    and   though  it  might  be  obje£ted,  that  the 
words  of  the  truft  of  this  200  years  term  being,  to  raife  the      [    4    1 
money  by  rents  and  profits,  or  by  leafing  for  three  lives  at  the 
old  rent,  or  by  the  granting  of  copyhold  on  fines ;  though  it 
might  be  objeded,  that  the  word  profits  cannot  here  be  ex- 
tended to  a  mortgage,  becaufe  the  leafing  is  confined  to  three 
lives,  and  at  the  old  rent ;  yet  that  would  be  no  confequence, 
becaufe  in  conveyancing  it  is  common  to  make  ufe  of  many 
unneceflary  words ;  for  inftance,  to  fay,  that  the  portion  (hall 
be  raifed  by  rents  and  profits,  or  by  leafing,  mortgaging  or 
felling ;  and  yet  the  word  felling  implies  all  the  reft.     l*hat  in 
the  czks  of  Butler  vtrtus  Duneofnb  {a) 9   Corbet  verfus  Maid-    WVoI.  i.44«. 
well  (i),  and  Rerejby  verfus  Newland  (r),  the  father  or  mother    (3)  2  Vcrii.640. 
of  the  daughter    was  living,  who,   it  was  to  be  prcfumed,    (//voi.  %.  93. 
would  take  care  of  their  own  child ;  and  in  thofe  cafes  the 
mortgage  or  fale  defired  for  the  raifing  of  the  portions  was  a 
mortgage  or  fale  of  a  reverfion.  That  if  in  anfwer  to  the  length 
of  time  fince  the  decree  it  fliould  be  alledged,  that  the  faid 
decree  was  againft  an  infant,  to  whom  no  laches  can  be  im- 
puted, and  who,  as  foou   as  of  age,  applied  to  be  relieved 
againft  it;  to  this  it  might  be  replied,  that  as  the  heir  of 
the  lady  Banh  was  an  infant,  fo  was  alfo  the  fon  of  Sir  George 
Rook^  whofe  money  was  lent  under  the  decree  of  the  court, 
and  with  the  approbation  of  the  Majler^  upon  this  very  term, 
which  my  Lord  Cowptr  had  decreed  to  be  fold  as  aforefaid ;  and 
it  is  obfervable,  that  whenever  an  eftate  is  decreed  to  be  mort- 
gaged or  fold  for   the   raifing  of  money,  infants  concerned 
therein  have  not  a  day  given  them,  after  their  attaining  their 
age,  to  Ihew  caufe,  neither  is  their  infancy  regarded. 

La/ily^  With  regard  to  the  rehearing  of  this  caufe,  the  fame 
was  faid  to  be  a  matter  not  of  right,  but  merely  difcrctionary : 
Ae  court  might  either  grant  a  rehearing,  or  refufc  it ;  and  on       f     <     1 
this  rehearing  might  op^n  the  decree,  or  deny  fo  to  do.     And 
idle  diverfity  ufually  taken  at  this  time  of  day  is,  between 

B  2  profits 
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MfLLs  V.      profits  gifuralfyj  zni  yearfy  ptofitSj  the  former  extending  to 
Banks.        fignifjr  the  land  itfclf,  or  the  profits  which  it  will  any  way 
yield. 

On  the  other  fide  it  was  urged,  that  the  principal  cafe  was 
not  to  be  diftinguiihed  from  that  of  Ivy  and  Gilbtrti  that  the 
lOfOOo/.  was  to  be  raifed  by  rents,  iffiies  and  profits  ^  or  by 
leafing  for  three  lives,  or  ninety-nine  years  determinable  on 
three  Uves  at  the  old  rent ;  or  by  granting  copyholds  on  fines  ; 
(b  that,  though  it  (hould  be  admitted  that  the  word  profits^  if 
left  general  and  at  large,  would  extend  to  any  profits,  as  well 
thofe  arifing  by  fale  or  mortgage,  as  fuch  as  (hould  be  pro- 
duced annually ;  yet  in  the  prefent  cafe  there  were  terms  of 
explanation,  which  retrained  it  to  fignify  only  annual  profits  ; 
or  eUe,  why  was  the  power  of  leafing,  or  granting  copyholds, 
added  ?  nay,  even  in  the  way  of  iecfmg^  the  party  was  obliged 
to  reierve  the  ancient  rents ;  and  could  he  that  was  difabled 
to  leafe  for  lefs  than  the  ancient  rent,  be  imagined  to  be  in- 
truded with  a  power  to  fell  ?  that  fuppofing  the  truft  were  to 
raife  the  money  by  rents,  ifices  and  profits,  or  by  felling  a 
moiety  of  the  lands  during  the  term,  could  it  be  thought  that, 
by  virtue  of  the  word  profits^  the  truftees  might  fell  one  half, 
and  alfo  by  their  exprefs  power  to  fell,  difpofe  of  the  other 
half  5  which  yet,  by  the  condrudiion  contended  for,  they 
might  do,  but  that  this  would  be  monftrous  to  the  higheft 
degree. 

As  to  what  had  been  obje<Eled,  that  the  decree  in  the  cafe 
now  reheard  was  made  eighteen  years  fincc,  and  that  money 
had  been  lent  on  the  term  decreed  to  be  fold :  no  precedent 
r  6  ]  could  be  (hewn,  where  matters  happening  fince  the  decree 
were  ever  allowed  to  add  to  the  ftrength  or  reafon  thereof ; 
neither  could  arguments  of  compaifion  alter  the  cafe,  which 
muft  be  governed  by  the  exprefs  words  and  plain  intention  of 
the  truft  ;  though,  confidering  the  great  portions  by  which 
the  daughters  of  Mrs.  LuttereU  (now  lady  Bants)  were  provid- 
ed for  by  her  former  hufband,  and  alfo  what  a  charge  this 
J  0,000/.  in  qucftion,  together  with  the  intereft  thereof, 
would  bring  on  the  inheritance  and  on  the  fon  and  heir  of  the 
lady  Batiks^  it  was  moft  reafonable  that  her  eftate  fhould  be 
ea&J  of  this  burthen  as  much  as  pofliblc. 

That 
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That  if  the  money  had  been  to  be  raifcd  by  leafing,  or     j^jll,  v 
granting  copyholds,  and  not  otherwifij  there  would  be   little        Bakiu, 
queftion,  but  that  the  truftees,  in  fuch   cafe,  could   not  fell 
or  mortgage ;  now  here  thefe  words   were  plainly  implied^ 
thefe  affirmatives  manifeftly  inferred  a   negative;  and   this 
was  the  reafon  {a)  of  the  decree  in  the  cafe  of  Buthr  vcrfus    (*)  Vol.  u^$%. 
Duncomb.     So  in  our  law  books  it  is  the  general  doctrine,    AffirmttWefti- 
that  affirmative  ftatutcs  imply  a  negative  [B].  n'i^dftf  '  * 

Further :  Where  the  words  and  intent  of  a  fettlement  are 
plain,  it  is.  improper  to  argue  from  the  inconveniencies 
^uifing  from  fuch  fettlement ;  for  the  fame  fettlement  which 
ordered  the  payment  of  the  portions  at  eighteen,  or  as  foon 
after  as  the  (ame  could  be  raifed  by  the  means  aforefaid, 
might  have  ordered  the  payment  thereof  at  the  daughters 
age  of  forty  years;  the  fame  fettlement  which  fecured 
to  the  daughters  in  the  principal  cafe  a  portion  of  1 0,000 /• 
might  have  given  them  but  one  thoufand  pounds;  in  which 
cafe,  had  they  complained  never  .fo  much,  they  could  not 
have  been  relieved;  or  it  might  have  provitied  thefe  por-  C  7  J 
tions  for  fuch  of  the  children  of  the  marriage  only  as  were 
othcrwifc  unprovided  for,  or  as  (hould  be  unprovided  for  at 
the  death  of  the  father  and  mother,  as  in  the  cafe  of  Corktt 
and  MaidwiU:  that  the  cafe  of  Sir  IVtIloughby  Hickman  {b)  v.  (^)Tiio.  171^. 
Sir  Suphm  Jlndtrfon^  was  allowed  to'have  been  an  hard  cafe  ^^^^  *  ^•'"' 
upon  the  daughter ;  but  there  the  court  faid,  they  could  no 
more  relieve  her  than  thc)  could  make  a  new  fettlement. 

Lord  Chancillor :  The  principal  cafe  in  feme  things  differs 
from  that  of /17  and  Gilbert,  but  not  materially,  and  in  many 
refpe£b  is  not  fohard  a  cafe  as  that  was.  It  is  very  obfervable, 
that  here  in  the  fettlement  of  the  Tregonwell  eftate,  the  truft 
of  the  100  years  term  is  not  faid  to  be  for  raifing  portions  for 
daughters,  but  only  the  fum  of  10,000/.  It  is  only  the  term 
in  Mr.  LuttereWs  fettlement  that  is  for  raifing  portions  for 
daughters,  and  thereby  the  portions  and  maintenance  are 
provided  ;  fo  that  in  the  cafe  in  queftion,  none  of  the  argu- 
ments drawn  from  the  neceffity  of  raifing  daughters  portions 
within  a  reafonable  time  are  applicable,  the  money  to  be  raifed 
here  being  a  bounty  and  not  ^portion. 


m 


-  —  w  '  -  — 

[B]  Sec  a  remarkable  inftance  of  this  cited  by  the  reporter  in  his  argument 
the  cafe  ofTbi  King  vcrfus  Burridgt,  poft.  461. 

B  3  I  cannot 
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Mills  tf.  I  cannot  but  think  it  to  have  been  a  due  and  juft  rcfolution 

Banks.  in  the  cafe  of  5tt/i^r  v.  Z)«»rfl;n*,  that  all  trulls  of  terms  di- 
recting the  methods  of  raifing  money,  imply  a  negative,  {viz). 
that  the  money  fhould  be  raifed  by  the  methods  prefcribed^ 
and  not  otherwife,  [C]  I  admit  the  word  profits^  if  found 
alone,  would  include  a  mortgage  or  fale  :  But  here  the  fub- 
fequent  claufe  (hews,  that  thereby  muft  be  intended   annual 

T  8  ]  profits  only,  elfe  fuch  fubfcquent  claufe  for  raifing  the  money 
by  leafing,  or  granting  copyholds  would  be  abfurd.  The 
natural  meaning  of  the  word  profits  is  confined  to  fuch  as  are 
annual,  though  in  this  court  on  particular  occafions,  and  to^ 
ferve  particular  purpofes,  the  fenfe  thereof  has  been  extenaed, 
unlefs  where  fubfequent  words  were  thought  to  abridge  it ; 
but  ftill  any  one  not  a  lawyer  would  underftand  it  in  the  re- 
ftraincd  fenfe.  In  the  principal  cafe  it  is  a  flretch  to  con- 
ftrue  it  otherwife,  by  reafon  of  the  fubfequent  claufe  of  leafing 
for  three  lives  at  rack  rents,  and  of  granting  copyholds.  It 
might  be  as  well  infifted,  that  the  truftees  might  make  a  leafe 
for  four  lives,  or  for  years,  determinable  upon  the  death  oifour 
lives  ;  or  that  they  might  make  a  leafe  for  years,  referving  Ufs 
than  the  old  rent,  as  to  fay,  that  under  this  truft  they  might 
make  a  mortgage  or  fate  of  the  term.  And  the  cafe  has  been 
rightly  put,  that  fuppofing  the  truft  were  to  raife  the  money 
by  rents,  iffues  or  profits,  or  by  fale  of  a  moiety  of  the  pre- 
miflfes,  there  could  be  no  queftion  but  that  the  word  profits 
would  not  warrant  the  truftees  to  fell  the  other  moiety. 

Itis!nrhe  dif.         So  that  I  (bould  not  have  made  this  decree,  but  the   fame 
wrt  whrtbwor  ''^^^"g  '^cen  made,  and  this  being  a  rehearing,  as  it  is   in  the 
flSiMrii*"^*       difcrction  fD]  of  the  court  whether  they  will  grant  a  rehear- 
ing, it  is  equally  fo  whether  they  will  do  any  thing  thereon. 


[C]  Sec  his  Lordfliip's  opinion  to  this  purpofe,  in  the  cafe  of  lijy  vcrfus  Gilbert, 
vol.  It  19- 

[D  J  In  the  cafe  of  Mr.  OMflaw,  the  prefcnt  Speaker  of  the  Hiu/e  9f  Commons,  the 
court,  on  the  circuxnllances  of  the  cafe,  and  the  decree  not  being  inrollcd,  rcfuicd 
to  difch^r^e  an  order  for  a  rehearing,  though  at  the  diftancc  of  about  24  )ears. 
By  Lord  Kingt  the  laft  feal  after  HiUry  Term  1732.  (1) 

(r  Vide^Kfi  V.  Fawcitt,  poft.  242-      P.  C.  152,     Hz:tght$n  v.  IFefl^   5  Bro. 
Cttcheis  of  Hmmilfm  v.  Mmbj,  4  Bro.      P.  C.  15^. 

.  Moreover^ 

i  ■ 
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Moreover,  when  an  infant's  money  has  been  lent  under  a  ie^     Mills  v. 
cree  and  by  the  approbation  of  aMafter;  for  the  court  to       Banks. 
make  another  decree  letting  afide  this  fecurity,  would  be  to   The  court  wiU 
make  the  court  fight  againft  itfelf  and  a£l  inconfiftently ;  all    difficulty  fee ». 
which  renders  it  more  proper  to  apply  to  a  ♦  fuperior  court,    ^^l ^del*« 
Again,  as  the  court  never  gives  any  aid  againft  a  purchafor  or   dccret^  and  ap« 
mortgagee  without  notice,  this  is  a  ftronger  cafe ;  for  though   l^ttu     ^  ^  * 
here  is  notice  of  the  fettlement,  here  is  alfo  notice  that  the      [  *  9    J 
court  has  declared  and  decreed  that  the  term  thereby  raifed, 
and  the  trufts  declared  concerning  the  fame,  impower  the 
truftees  to  lell  the  premifles  for  raifing  the  money  for  the  daugh- 
ter of  Mrs.  Lutterell;  and  a  power  to  fell,  implies  a  power  to 
mortgage,  which  is  a  conditional  fole. 

Wherefore,  if  the  defendant  Banis^  the  heir  at  law  of  Mrs. 
LuttirtUj  (afterwards  lady  Banks)  would  have  the  opinion  of 
this  court  in  the  cafe,  and  is  for  fetting  afide  thefe  fecurities 
on  which  the  money  of  Sir  Garge  Rook^  now  belonging  to 
his  infant  fon,  is  placed;  it  feems  neceflary  for  him  to  bring 
an  original  bill.  However,  I  will  referve  liberty  for  Mr.  Banks 
to  apply  to  the  court,  that  fo  he  may  have  time  to  advife  with 
bis  counfel  what  method  it  maybe  proper  for  him  to  purfue  in 
this  cafe,  which  is  indeed  a  very  extraordinary  one.  [£] 

[E]  It  appears  from  the  Regifter*s  hook^  that  on  the  \\x^o{Junt  1725,  there 
was  a  petition  to  have  back  the  depoiit,  the  parties  having  amicably  ended  the  matter. 


Dunn  n)erfus  Green.  Cafe  2. 

Lord  Chan- 

A  Copyholder  in  tail  accepted  a  grant  from  the  lord   of  cellor  Mac- 

the  manor,  of  the  freehold  and  fee-fimple  to  him  and  clesfield. 

his  heirs,  and  died  indebted  by  bond  wherein  the  heirs  were  holder  in^iir, 

bound:  and  on  a  bill  brought  by  the  bond   creditor  for  fatis-  ^^«1?'**  8«nts 

^_..              /.,         /riri.ii.              .               ^  the  freehold  of 

fadion  out  of  the  allets  left  by  the  obligor,,  the  queftion  was,  the  copyhuid  tr> 

whether  the  premilTes  were  aflcts  by  defcent,  and  liable  to  ^"yL"oid^^^^^^ 

the  bond  ?  in  tailed,  it  ex< 

tina. 

The  Lord  Chancellor,  after  time  taken  to  confider  of  it,  C    '^    3 
thus  delivered  his  opinion. 

Unlefs  it  be  exprefsly  found  that  the  cuftom  of  the  manor 
allows  of  inuils,  then  this  is  a  fee  conditional,  and  plainly 

B  4  merged 
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Dunk  v. 

GlL££N. 


merged  by  the  grant  of  the  freehold  in  fee:  but  fuppoKing 
the  cuftom  of  the  manor  does  warrant  intails,  yet  the  copy- 
hold is  extinguilbed ;  becaufe  in  the  eye  of  the  law,  that  is 
but  an  eftate  at  will,  and  muft  be  merged  by  the  grant  of  the 
freehold.  The  premifles  by  fuch  grant  are  fevered  from  the 
manor,  confequently  the  cuftom  of  the  manor  cannot  corro- 
borate the  legal  eftate  at  will.  The  copyholder  cannot  hold 
of  himfclf,  and  the  copyhold,  though  intailed,  is  fwallowed 
up  [FJ  in  the  greater  eftate  eftate  or  the  freehold;  and  as  the 
tenant,  after  fuch  time  as  he  took  the  grant,  did  not  himfelf 
continue  a  copyholder,  fohis  fon,  on  the  defccnt  of  the  free- 
hold, is  likewife  no  copyholder,  which  may  be  faid  from  fon 
to  fon  ad  infinitum.  Moreover,  if  the  intail  of  the  copyhold 
be  not  extinguifhed,  it  will  be  a  perpetuity^  fince  the  only  pro- 
per way  of  ( 1 )  barring  the  intail  of  a  copyhold,  is  by  recovery 


[F]  See  2  Chan.  Rep.  174.  and  i  Vera.  393,  458.  Parker  v.  Turner^  where 
the  Lord  Chancellor  Jeffarys  delivered  the  like  opinion  in  the  like  cafe,  ^trre 
autem^  If  ^.  be  a  copyholder  in  tail,  remainder  to  B,  in  fee,  an^  A.  takes  a 
grant  of  the  freehold  from  the  lord  to  him  and  his  heirs,  and  dies  without  ifTue  ; 
is  not  B.  in  whom  there  was  once  a  veiled  remainder  in  fee  of  the  copyhold  prc- 
miiTes,  intitled  to  the  fame  ? 


(1)  It  has  been  (incc  determined  that, 
where  the  cuftom  dees    not  prefcribc 
any  particular  mods  of  barring  the  in- 
tail  of  a  copyhold,  a  furrender  (altho' 
only  to  the  ufe  of  the  will)  will  be  fuffi- 
cient  for  that  purpole  without  a  cuftom. 
Carr  v.  Singer,   2  Vez.  603.     Moore  v. 
Moor^  2  Vez.  596.     Bat  a  cuftom  to  bar 
by  furrender  may  be  concurrent  with  a 
cuftom  to  bar  by  recovery.     E'verall  v. 
Smalley,   l  Wiii'.  26.  and  2  Stra.  1 197. 
S.  C.     Doe  V.  Truby,    2  Black.  Rep. 
044.     With  rcfped  to  the  qujere  made 
in  the  note  above,  it  feems  thac  the  re- 
mainder-man could   have  no  equity  a- 
gainft  the  tenant  in  tail,  (who  hsLdpmver 
to  bar  the  remainder  by  one  mode  or  the 
other)  upon  the  principle  of  Cann  v* 
Canfi,  I  Vera.  480.     So,  in  Blah  v. 
Fiakey  before  the  court  of  Exchequer, 
July  18th  1786,  Robert  Blake  the  elder 
deviled  a  leale  for  three  lives  holden  of 
the  Biihop  of  Bath  and  IVe/is,  in  truft 
for   his  fon  Robert  Elake  the  younger, 
and  the  heirs  male  of  his  body,  and  in 


cafe  he  (houlddie  without  iftfue,  for  the 
plaintiff  (his  other  fon)  in  like  manner. 
Robert  Blake  the  iou  furrendercd  the  old 
leife  and  took  a  new  leafe  for  three  lives, 
to  him  and  his  heirs,  all  which  was  don© 
without  the  concurrence  of  the  truftees 
under  the  will.  Robert  Blake  the  fon 
died  without  iftue,  having  by  will  dif- 
pofed  of  the  faid  leafe.  The  bill  was 
filed  to  have  the  benefit  of  the  new  leafe, 
infifting  that  the  furrender  of  the  old 
leafe  and  the  taking  of  the  new  one, 
were  not  fufLcicnt  to  bar  the  limitation 
to  the  platintiff  under  the  father's  will, 
and  that  thofe  claiming  under  Rcbtrt 
the  fon  ought  to  be  declared  truftees  of 
the  new  leafe  for  the  plaintiff. — But 
the  court  was  of  opinion,  that  Robert 
the  fon  being  tenant  in  tad,  a  court  of 
equity  could  not  have  called  upon  him 
to  have  declared  fuch  a  truft  in  his  life- 
time, and  that  there  was  no  ftronger 
equity  againft  his  reprcfentatives ;  and 
dUinifted  the  bill. 

in 
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in  the  lord's  court  j  but  after  fuch  feverancc  as  in  the  prcfent  Dunn  v, 

cafe,  no  recovery  can  be  fufFered  in  the  lord's  court.  Green. 

Another  point  in  this   cafe   was,  that  the  obligor  in  the  P"5  **i"^."  l*'"?- 

bond  (the  fatisfa6tion  whereof  was  fought  by  this  *  fuit)  had  by  a  bond,  and 

in  his  life- time  made  a  mortgage  of  fome  lands   of  which  he  unds^of^wW^ 

was  fcifed  in  fee,  for  more  than  the  value  :  and  the  mortgagee  J?*  '•«  ffifcd  in 

•    "^  fee  for  more 

offering  the  lands  in  fale,  the  purchafor  would  not  proceed,  than  the  value ; 

unlefs  the  heir  of  the  mortgagor  (who  was  alfo  heir  of  the  ob-  JjJ^  ^^JJ,,  j^n* 

ligor)  would  join  in  the  conveyance,  and  the  heir  had  200/.  '"?.'«  *  ^a'« 

r    i_                                            /-....                        1              «.  ofthepremlfles: 

of  the  mortgage  money  for  joming;  whereupon  thequeftion  this  2001.  hejd 

was,  whether  this  260  /.  wa's  affets  ?  '^^V'^^"  ^T 


Lord  Chancellor:  This  is  not  aflets,  having  been  paid  to  buy 
off  the  obftinacy  cf  the  heir,  and  not  for  the  valud  of  his 
equity,  which  was  worth  nothing. 


[♦n] 


o 


Adams  ver/us  Pcircc.  Cafes. 

Lord  Chan« 
N  E  Adams^  poflcflcd  of  fome  leafchold  and  other  perfon-    cellor  Mac- 

al  eftate,  had  a  fon  and  two  daughters ;  and  by  his  will    cl£sfi£Ld. 

gave  to  the  value  of  about  2000/.  a-piece  to  his  two  daugh^* 

ters,  and  devifed  feveral  leafehold  efiates  to  his  fon,  and  if 

bis  fon  (hould  die  within  age,  then  the  premi/Tes  devifed  to  his 

ion,  to  go  to  his  daughters.  *  The  refidue  of  his  eftate  the 

teftator  bequeathed  to  his  daughters,  and  made  his  brother  the 

plaintiff  executor. 

'  The  eldeft  daughter  married  the  defendant  Doftor  Peirce^ 
who  before  marriage  fettled  a  ground  rent  of  99  /.  per  annum^ 
on  his  intended  wife  and  her  iiTue  in  ftriftfettlement,  and  alfo 
fettled  1000/.  part  of  the  wife's  portion. 

The  fecond  daughter  married  a  freeman  of  London^  and  be- 
fore the  marriage  the  executor,  with  the  confcnt  of  the  ia- 
tended  hulband,  affigned  over   good  part  of  the   portion  to      [    12    ] 
truftees  for  her  feparate  ufe,  and  to  be   at  her  feparate  dif- 
pofal. 

Both  the  daughters  and  alfo  the  fon  were  infants,  and  the 
fon  having  by  aflent  of  the  executor  entered  on  the  leafchold 
premifTes,  died  during  his  infancy,  whereby  a  confiderable 
perfonal  eftate  (to  the  amount  of  about  4000/.}  came  to  the 

two  daughters. 

The 
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Adams  *o.  '^^^  plaintifF  the  executor  in  truft  brought  this  bill  to  paifi* 

f  EiRCE.       his  own  accounts ;  and  that  the  two  hufbands,  in  confideration 

of  the  incrcafe  of  their  wives  portions,  might  make  additional 

fettiements;  efpecially  d»e  citixen,  who  out  of  his  own  cftate 

bad  made  no  fettiement  before. 

Lord  Chancellor :  The  executor  is  here  plaintifF,  and  not  the 
hufbands ;  if  the  htter  had  afked  any  aid  in  equity,  the  court 
would  have  refufed  granting  it  but  on  fuch  terms  as  (bould 
appear  leafonable. 

Where  aterra  ^"^  ^^^  cxecutor  having  aflcnted  to  the  legacy  of  the  leafe- 

for  years  is  de-  bold  cS^tes  to  the  fon,  this  is  an  aflent  likewife  to  the  devife 

Kfc,  remainder  {a)  over  to  the  daughters,   who  have  thereby   gain'd  a  legal 

to  B.  and  the  jntereft  in  fuch  Icafchold  eftates,  which  I  cannot  take  from 

executor  aflents  ' 

iothedivifeto     them,  nor  deveft  them  of  what  is  already  vefted  in  them  by 

A.  this  is  a  good  , 

tOcnt  to  the  dc-   adt  of  law. 

«ifc  dvcr. 

(d)0ff'l3tec.  Oa.  Ed.234. 

If  money  be  de.  Indeed,  with  regard  to  fuch  part  of  the  cftate  as  confifts  in 

filifdauVhter  moucy,  the  cxccutor  being  but  a  truftee  thereof  for  the  wives, 

who  marries,  ||ie  court  ca'ti  chufe  whether  they  will  let  the  hufbands  have 

lefufe  helping  the  moncy  without  making  *  a   fuitable  fettiement  upon  their 

the  huftawd  t»  ^^^5     jjm  ^},^  defendant  Dodlor  Peirce  having  made  a  fettle- 

the  money,  un-  '  ^  o 

kfs  he  makes       mcnt  before  marriage,  and  being  a  perfon  eminent  in  bis  pro- 
aie^Rt!  ^        '    fcflion  as  a  clergyman,  and  pofleffcd  of  great  preferments  in 
[  *X3  ]        the  church,  let  him  take  the  money  due  to  his  wife. 

Though,  if  the  Alfo  as  to  the  other,  hufband  J  he  being  a  linen-draper  in 

r^  n°"  n^d*  the  CornhiU^  a  man  of  great  dealings,  and  in  a  thriving  way ;  the 

kuftand  a  free-  proviflon  which  his  wife  will  be  intitled  to  by  the  cuftbm  of 

d^!r,Uiecuftom  Londorty  \sz%ooi  provifionj  and  the  money  coming  to  the 

of  London  is  hufbands,  exclufive  of  the  leafebold  eftates   already  vefted  in 

a  fuitable  pro-  '  i  rr 

viiioiu  them  by  the  executor's  having  aflcnted  to  the  legacy,  being 

but  inconfiderable,  it  is  not  worth  while  to  fettle  that.  There- 
fore let  the  executor  account  with  the  huft)ands,  and  have  his 
cofts  to  this  time,  refcrving  all  fubfequent  cofts  ( i ). 

(i)    Vide  JaLohfen   v.    H'illiamfcn^      ante,    i  vol.  458,     Milner  v.   Colmer, 
ante,   I  vol.  38z.     Bo/vil  v.  Brander^      ante,  2  vol.  639. 
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BY  marriage  articles  money  was  laid  out  on  fecurities,  I^"l  Chan- 
and  agreed  to  be  invefted  inland,  and  fettled  on  the  """Kino, 

o  %  Eq«  Ca.  Ab* 

hufband  for  life*  remainder  to  the  wife  for  life,  remainder  to  4».pU4. 
the  firft,  tic.  fon  of  the  marriage  in  tail  male,  remainder  to  2^"^  bi  iT-*' 
the  rieht  heirs  of  the  hufband.     The  hufband  and  wife  died,  ▼«^»a«pur. 

^  chaue;  and  to  be 

leaving  only  one  fon,  who  being  come  of  age  petitioned  the  fettled  on  a. 
JLord  Chancellor,  that  in  regard  if  the  [lands  were  purchafed,  ^Z^' a!"i^' 
be  would,  as  the  only  iflue,  be  intitled  to  the   purchafed  pre-  ^*«.-    a.  hit 

._  .     ,  ../.!...      i.  •    .  1  .    ^    .  .     neither  wife  not 

fntiles,  remamder  to  bimlelf  in  fee,  as  heir  to  his  father  ;  and   iflue  and  might 
fince  a  fine  only  would  enable  him  to  difpofe  of  the  premifles   dff^fc  ©f  "ife 
which  fine  might  be  levied  as  well  in  vacation  as   in  term  :   »*»<*•  >f  fettled  j 

yet  the  court 

for     thefe    reafons     the   petitioner    applied    for  an   order,  will  not  uider 
that  the  ♦  money  fbould  be  paid  to  him,  agreeably  to  what  had  jSlid™5L  a  *** 
been  done  by  the  Lord  Parker  in  the  cafe  of  (a)  Short  verfus   ^ort'onthey 

would  noty  if 

ITW,  and  in  many  others   of  the  like  nature;  for  that  it   there  were  ei. 
would  be  a  vain  thing  for  the  court  to  enforce  the  making  of  furiTutf^'the 
^  fettlement,  which,  as  foon  as  made,  might  immediately  be   '^°^* 
defeated.     Otherwife,  had  there  been  a  remainder  to  a  third      t      ^4  J 
perfon,  as  in  fuch  cafe  the  fettlement  could  not  be  defeated   (*)"***•*•  47 »• 
without  a  recovery,  and  the  fame  not  being  to  be  fufFered  but  ' 

in  term,  (before  Which  the  tenant  in  tail  might  die)  therefore 
the  court  has  been  tender  of  taking  away  fuch  chance  from  the 
remainder  man. 

Lord  Chancellor :  I  cannot  fee  why  I  fliould  not  have  the 
like  regard  for  the  iflue  in  tail,  as  for  the  remainder  man  -,  it 
is  poffible  the  fon  (the  petitioner)  in  this  cafe,  before  he  can 
light  on  a  purchafe,  and  fettle  it,  may  die,  leaving  iflue ;  and 
this  is  a  chance  of  which  I  would  not  deprive  fuch  ifllie.  Alfo 
here  may  be  a  wife  whom  I  n^ay  hinder  of  her  dower.  And 
though  Mr.  Solicitor  General  Talbot,  prefled  this  matter  with 
fome  earneftnefs,  for  the  petitioner,  the  Lord  Chancellor  de- 
clared he  could  not  do  it,  until  he  (hould  be  better  fatisfied 
from  precedents  [jG]. 

[G]  Afterwards,  in  the  cafe  of  Mr.  OnJIoiAj  (cited  in  that  of  Mills  verfus  Banks 
ant*  8.)  the  Lord  King  declared  his  pcrleverance  in  opinion  as  to  this  point, 
obferving,  that  the  levying  of  a  fine  is  a  thing  of  time,  there  being  fevcral  offices 
to  pafs;  and  the  writ  of  covenant  is  to  be  under  the  great  fcal.  All  which  im- 
pediments not  being  to  be  removed  in  an  iuftant,  the  tenant  in  tail  may  by 
them  be  prevented  from  perfecting  a  fine,  though  never  fo  much  intended  by 

him. 
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Mm.  Bat  jtt  after  aD,  the  preTent  pn&ice  confonns  (i)  to  the  Lord  Parier^s 
opinion  ;  Nay,  U  a  feme  coven  is.  interefted  in  the  money  articled  to  be  laid  out 
in  land  and  fettled,  her  coming  into  court,  and  confenting,  will  be  (2)  fufHcient 
to  difpofe  of  fuch  her  intereil.  As  to  the  objedion  made  by  the  Lord  King  in 
the  principal  cafe,  that  by  this  means  a  wife  might  be  hindered  of  her  dower  ;  if 
the  party  applying  for  the  money  were  marned,  it  would,  without  doubt^  be 
cjcpdited  that  his  wife  fhoald  appear  in  court,  and  give  her  confent  thereto. 

(l)  Vide  J?«r/#»v.  JJr«^»,  ante,  1  vol.  447.     CumMutgbam  v*  Moody,   i  Veas. 

1 3 1  •     Sh^rt  V.  fFoodt  ante,   1  vol.  47 1 .  1 76. 

Eihxtanlf^.  Countefs  o^  War-wick, •^mtc,  (2)  Cunningbam  v.  Moody,  1  Vez.  176^ 

avoL  173.     Trafforis^  Rubm,  3  Atk.  Qidbam  v.  Hugbes,  2  Atk.  453. 


-' 


D  E 


PS 

Term.  S.  Michaelis,  "^7^7' 


i>5) 


Dame  Sufannah  Lewin,  a  Luna- 
tick,   Widow  of  Sir  William /pj^j^jjg,^  Cafe  5. 


liam  f  1 
om-r 


Lewin  deceased,  by  her  Com-  r  Lord  chan- 

mittec.  i  ccUorKxKO, 

George  Lewin,  Efq;  Defendant. 


S 


{R  WtHtumLtwinj  a  freeman  of  London^  \th  a  wife  [a  seUCA^bCfn. 

luiutick]  and  no  iflue,  and  left  his  coufm,  Giorge  Leivin^  ^^    ^^^  ^^ 

kis  executor.    The  5|ueftion  was,  whether  In  cafe  a  freeman  159-  pi-  6. 

before  marriage  makes  a  fettlement  of  part  of  his  perfonal  London  before 

eftate  upon  his  intended  wife,  this  bars  her  of  her  cuftomary  JJ^e"5t^?f  Wi 

parti  And  at  the  hearing,  the  late  lords  commiffioners  (ent  it  perfonal  eftate 
to  the  lord  mayor  and  aldermen  to  certify  what  the  cuftom  of  ^^ded  *wi'^^ 

limkff  was  in  this  cafe.     On  the  29th  of  Adar^hj  1726,  the  ^t^hu^^h, 

court  of  lord  mayor  and  aldermen  having  beard  counfel  on  without  men- 

botfa  i^es  certified,  that  they  did   not  find  there  was  any  inbar  of  hex 

cuftom  of  the  fiid  city,  by  which  a  woman,  who  before  her  ^h^'^^J^J^'Jl^ 

marriage*  with  a  freeman  thereof  accepts  of  a  fettlement  upon,  of  fuch  cuftoa- 

her  of  part  of  her  hufband's  perfonal  eftate^  to  take  effed  after  ^^J^\  -i 
her  ba(band's  death  in  cafe  ibe  fliall  furvive  him,  (without 
taking  notice  of  the  cuAom  of  London)  i)5  or  is  not  barred  of  a^ 
cuftomary  part  of  his  perfonal  eftate ;  and  therefore  they  fub« 
mitted  the  fame  to  the  determination  of  the  court. 

The  queftion  fent  to  the  court  of  aldermen  to  be  determin- 
ed being  thus  returned  to  the  court  of  chancery,  th^  Lord 
Chancellor  King  ordered  the  return  to  be  quaftied  for  uncer« 
tainty  ;  and  that  the  lord  mayor  and  aldermen  ftiould  certify  a 
ivnSt  anfwer  to  the  queftion,  affirmative  or  negative*  On 
the  iithofJpril  laft  the  court  of  lord  mayor  and  aldermen 
certified,  that  having  infpe£led  fome  further  precedents,  which 

they 
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Lew  IN  V* 
Lewin. 

[  19J 


From  the 

Common 

Serjeant's 

Office. 


cam  per  breve  fuum  Wiiro  dc  Haverille  &  Edr'o  de  Weflm* 
ad  cuftodiend*  falv'  in  vigil'  fci'  Bartholofnaei ;  unde  major 
&  cives  acceflenint  ad  rcgem  apud  WoodRock,  ofttndentes 
ci  quod  nihil  deliquerant,  &  non  potuerunt.gratiam  ejus  im* 
jpetrare.  Quare,  in  adventu  conim  apud  London,  predidus 
WilPus  de  Haverille  cepit  facram'  de  cleric'  &  de  univeriis  fer- 
vientibus  qui  pertinebant  ad  vicecomites,  ut  eilent  attendcnt* 
ei,  majorc  &  vicecom'  baliivi  fua  fic  amotis.  Poftea,  in  die 
dominicS  ante  feftum  fandae  Mariae  receperunt  major  ic 
vicecom*  in  manibus  fuis  per  licentiam  regis,  &  dies  datus 
eft  ad  refpondend'  de  predi£h>  judicio  coram  rcge  &  baronibus 
fuis  in  craftino  Cranfiationis  fci'  Edr'i  apud  Weftm\ 

'  8^^  O^.  1688.  Robert  Handcod^  a  freeman  of  London^  died, 
and  an  inventory  was  exhibited  of  his  eftate,  one  moiety  where- 
of, which  otherwife  would  have  belonged  to  his  widow,  was 
by  the  cuftom  to  be  divided  amongft  his  four  unadranced  child- 
ren; for  that  the  teftator  did  covenant  before  marriage  to 
leave  his  wife  looo/.  which  is  made  a  debt  in  the  inventory^ 
and  allowed  out  of  his  whole  eftate. 

9/A  Aprils  I7'9*  An  inventory  was  taken  of  the  eftate  of 
Thomas  Cooky  a  freeman  of  London^  and  a  moiety  of  the  faid 
eftate  divided  amongft  the  children;  for  that  the  widow  was 
provided  for  by  articles  of  agreement  before  marriage. 

%ijt  Nov.  1 721.  An  inventory  was  taken  of  the  eftate  of 
John  Slarujy  and  the  widow's  part  thereof  was  by  the  cuftom 
divided  amongft  the  orphans,  the  widow  being  provided  for  by 
Vthe  fettlement  [D]. 


[D]  It  is  to  be  obfer\'ed,  that  queftions  touching  the  cuftom  ofLomdcn,  will,  for 
the  future,  happen  lefs  frequently  than  heretofore ;  it  being  enacted  hy  1 1  de.  i. 
cap.  18.  "  That  it  (hall  be  lawful  for  all  perfons  who,  after  the  lilof  yuat  1725, 
«*  (hall  become  free  of  the  city  of  LcmdoH,  and  for  all  who  at  that  time  fh;;Il  be 
«'  unmarried,  and  not  have  iffuc  by  any  former  marriage,  to  difpofe  of  their 
«'  perfonal  eftate."     ^/^,  17, 

"But  if  any  perfon  who  ftiall  be  free  of  the  cit}',  hath  agreed  or  ftiall  agree  by 
•*  writihg,  in  coniideration  of  marriage  or  otherwife,  that  his  perfonal  eftate  Ihafl 
•<  be  dillributed  according  to  the  cuftom  of  the  city ;  or  in  caie  any  perfon  fo  free 
*'  0;all  die  inicftace,  his  perfonal  eftate  ihall  be  fuhjed  to  tiie  culkuD.     Sidf.  1 8. 


Crufe 
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^  Crufe  k  aV  ver/ut  j^arley  and  Banfodi         C^<^  6» 

8ir  Josipit 

pt^ILLtAM  Banjbik  fcifed  lit  fcfe  of  fom^ freehold  and  j^^JjioV   3 

alfo  of  fome  copyhold  lands^  which  he  had  furrendered  to  the  RollSi 

the  life  6f  his  will^  and  b^irig  very  much  ihdebted  by  hiort-  jEq.  ti.A^k  i 

gages^  bonds  and  fimple  contra£{,  and  having  a  wife  and  fivd  ^^^^'if!'  '^' 

children^  (viz.)  Chrijiopher^  irithj  EHzahethy  Mary  and  Cm/^  font  A.  and  rii 

b.ywiU  dated  the  17th  of  ynwjfy  1^24,  devifed  all  his  frce^  J^hi'^lfdtvifc; 

hold  and  copyhold  lands  to  the  defendant  Bairki  siiid  his  heif^i  i>\s>nd<  <<>  ^^ 

....  •'  lold  id  pay  hU 

in  truft  to  fell  the  faiiie  for  the  beft  price  he  could  get,  and  in    (iebti ;  and  at 
tKe  tirft  place  to  pay  oiF  all  incumbrances  upon  the  prcmiffcsi   Innn*  Ty  fliJ 
and  alfo  all  hisjuft  debts.     He  devifed  alfo  hisperfonal  cftati*    f*'"^  5cbt$  paidj 
to  the  fame  truftee,  in  tru&  to  fell  to  the  beft  advantage^  add    thereout  to  his 
after  the  tcftatorS  debts  paid,  to  apply  the  money  arifing  by   !wc„^ty°ont,' fhc 
fale  of  the  perlbnal  eftatei  and  alfo  the  money  to  be  produced    "**^"*  '<>>•* 
by  faie  of  the  tealeftate,  amongft  bis  five  children^  in  manner   children  equal- 
tbcfein  after  tHentiobed,   (v/«.)  to  the  tcftator's  cldcft  fon   Jf;^  jf„biyrc 
ChrtAspkfT  jSan/on^%OOh  which  the  t^ftator  gave  him  ai  his   twenty  one,  th»t 
e£i   §f  tweniy^one^  all  the  reft  and  telidue   thereof  to  and   toiheheirof 
among(l  his  four  younger  children  Eriths  Etizaleth^  Mary   **»« '«»^*^<>^' 
aiid  Ceiil^  fliare  and  fliare  alike^  at  their  rifpedive  agel   of      t     ^^  1 
twenty- one^  or  days  of  marriage,  which  fliould  firft  happtirl  i 
and  if  any  of  his  four  younger  children  fhould  die  before  fuch 
agCi  or  marriage^  his   or  her  (hart  to  go  to  the  furvivors^ 
The  teftator  gave  an  exprefs  legacy  to   the  faid   defendant 
Barlgi  whom  he  alfo  left  fole  ejcecutor^  and  died*     Barley  the      r    a*    1 
executor  renounced,  and  the  widow  of  the  teftator  took   out 
adminiAration   with  the   will   ahtielted*      Chri/iopher  Banfon 
died  under  twenty-one,  without  having  been  ever   Inarl-iedA 
l^he  debts  of  the  teftator   were  Confiderable,  and  the  tftate 
frtiall )  and  the  bill  was  brought  by  the  creditors  againft  Cectli 
the  only  furviving  foil  and  heir  at  laW  of  the  teftatdf^  to  prov^ 
the  will  in  e4uity^  and  to  have  a  decree  for  fale  of  the  eftate^ 

Hereupon  the  only  t|Ueftloti  Wa^i  what  fliotitd  beconie  of 

the  400  A  given  by  the  will  tb  Ghrifopher  at  his  a^i  of  twerlty* 

one  ?  it  was  admitted  on  all  fidesi  and  alfo  by  the  courts  that 

this  200/.  did  never  veft  in  Ghrijtophery  it  being  by  the  will 

Wohi  III«  C  giyeil 
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Cruse  v.       given  to  bim  at  bit  age  of  twenty-one,  and  not  [a)  payalk  at 
Bar  ley.       ,  .  *.  /•      •        i  it 

his  age  of  twenty-one  ;  fo  that  the  age  was  annexed  to  the 

^*lT***aobcV''t  Sifi*^^^  not  {i)  to  the  time  cf  pay mipti  confequently  it  was 

cafe.   Swinb.      not  an  intercft  tranfmiffible  to  the  executor  or  adminiftrator 

lilt  314-     OfK.         ^    ,        r  •  J   -Of     •/!    .f 

Excc/cap.  19.     of  the  taid  Cbrtjiophcn 

p.  347.     I  Lev. 

177.  D)er598.     Salk.415. 

But  then  the  Majler  of  thi  Ralls  inclined  to  think,  that  it 
would  not  go  to  the  younger  children ;  becaufe  only  the  re/tdui 
of  the  money  arifing  by  fale  is  given  to  them,  which  feemed  to 
have  excluded  the  200  A  legacy,  fo  that  his  prefent  opinion 
was,  that  this  200  A  belonged  to  the  heir. 

Againft  which  it  was  objefted,  firjf^  that  by  this  will  all 
was  made  perfonal  eftate,  and  no  real  eftate  left  to  defcend  ; 
and  therefore  in  the  bequeathing  part  it  is  faid,  that  as  to  the 
money  to  be  produced  by  the  fale,  fffc  the  teftator  difpofcs 
thereof  in  manner  thereinafter  mentioned,  {viz.)  200  L  to 
[  42  ]  his  eldeft  fon  Chriftopher  at  his  age  of  twenty-one.  It  is  true, 
where  an  eftate  is  dcvifcd  to  be  fold  to  pay  debts,  if  there  be 
a  furplus,  it  (hall  go  to  the  teftator's  heir  at  law ;  forafmuch 
as  when  the  debts  are  paid,  the  truft  is  fatisfied,  and  the  mo* 
tiveof  the  teftator  for  fait  of  the  eftate,  at  an  end;  and  the- 
heir  if  be  pleafes,  on  laying  down  the  money  for  the  debts, 
may  take  the  eftate  himfelf :  fo  that  in  all  thofe  cafes  there  is 
a  rcfulting  truft  for  the  heir.  But  in  the  principal  cafe  the 
furplus  of  the  money  arifing  by  fale  of  the  lands,  and  alfo  of  the 
perYonal  eftate,  is  by  exprefs  words  given  to  the  younger  children, 
who  in  this  refpcft  are  the  baredes  fa6ii  \  and  the  200 /•  (hall 
rather  fall  into  the  reftduumy  and  belong  to  all  the  younger ' 
children  as  haredes fa5ii^  than  to  the  only  furviving  fon. 
Secondly^  For  that  if  Cbri/iopher  the  eldeft  fon  and  legatee  of 
this  200 /•  had  died  in  the  life  of  the  teftator,  there  could  have 
been  no  doubt  but  that  this  had  been  a  lapfed  legacy,  and 
would  have  fallen  into  the  reJiJuum ;  now  in  the  prefent  cafe, 
in  regard  Cbrijiophcr  the  legatee  died  before  his  age  of  twenty* 
one,  and  confequently  before  the  legacy  ever  vefted  in  him, 
it  was  as  if  it  had  been  a  lapfed  legacy,  and  within  the  fame 
reafon.     Thirdfy^  Becaufe  if  this  200 A   ihould  belong  and 

( 1)  Vide  Duke  of  Chandcs  v«  TMet,    ante,  a  vol.  6ia. 

a  defceol. 
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defeend  to  the  heir,  it  would,  in  cafe  hi  (hould  die  before  the 
receipt  of  the  money,  dcfcend  to  his  heir,  which  would  gi?e 
the  money  a  dcfccndible  quality  like  land* 

The  Ma/ttf  tf  tbi  Ralls  ordered  preeedentu  to  be  looked 
into,  faying,  he  would  confider  of  it }  and  at  length  declared 
his  opinion^  that  the  200  /•  (hould  be  conftrued  as  land^  and 
deifcend  to  the  heir}  for  that  it  was  the  fame  (t)  as  if  fo 
tnoch  land  as  was  of  the  value  of  200/.  was  notdire<Elcd  to 
be  fold,  but  fuffered  to  defcend.  Wherefore  the  regifter  was 
direfted  to  «nter  the  decree  accordingly  (i)* 


CfttSfc  ''Ui 

Barley* 


(t)  The  feveral  cafes  oil  this  Aibjea 
ieem  to  depend  lipoil  this  qaefUon, 
Whether  the  teflator  meant  to  give  to 
the  produce  of  the  real  eftate  the  quality 
of  perfonalty  io  aU  intenti^  or  only  fb 
hx  as  refpeded  the  ptirtichlAr  furfe/ts 
Of  the  will.  Mallabar  v.  Mallahar, 
Cl-  temp.  Tal.  79.  Dmromr  v.  MotteuX^ 
1  Ves«  JzO.  are  cafes  of  the  former 
kind  ;  of  the  latter,  are  Craft  v.  BnrUy% 
Armiiy.  Chmpmam,  i  Vez.  io8.  Dig* 
h  ^*  t»^i^^i  before  Lord  Bathur/^ 
Trin.  Term,  I774,  where  E.  B.  devifed 
herTeal  and  perfonal  eftate  to  trullees, 
b  tnift>  to  felli  t9  pay  debts  and 
legacies,  and  to  pay  the  reiidue  to  ^yt 
perfoas  to  be  equally  divided  between 
them»  (hare  and  (bare  alike)  one  of 
the  refiduary  legatees  died  in  the  life- 
ttme  of  the  teliatrix  t  the  cotif  t  at  the 
liearidg>'aod  afterwards  upop  a  re« 
lieariDg  held  that  this  was  a  refulting 
trttft»  as  to  the  (hare  in  the  real  eftate  of 
the  reiiduary  legatee  Who  died  in  the 
telUtrix's  life-time,  for  the  benefit  of  the 
heir  at  law.  Reg.  Lib.  A.  1773.  foh 
495,  and  ^74.  ioL  }2^.^>^Mer$idY$ 


Smitlf/bft,  before  Lord  Thurjo^,  March 
4th  1780.  Chrifiopbcr  HoUjhvorth  by 
will  gave  feveral  pecuniiiry  Jegacicsi 
and  then  devifed  all  his  reai  aild  per- 
fonal eflate  to  truilees  in  rrUll  to  iell  th< 
fame  add  to  convert  the  fame  and  every 
part  thereof  into  ready  money i  arid  oi;t 
of  the  produce  to  pay  his  debts  and  the 
abovementioned  legacies^  and  to  pay  the 
furplus  (if  any}  unto  the  faid  feveral 
legatees  in  proportion  to  their  refpedivC 
legacies  i  two  of  the  legatees  died  in 
the  life- time  of  the  teilator :  Lord  Chnn^ 
ttllw  approved  of  the  cafe  ox  Digby  v. 
Legdrd^  and  declared  that  the  fliarcs  in 
the  real  eftateof  the  two  refiduary  legatees 
who  died  in  the  tcftatt)r's  life- time,  res. 
fultcd  to  the  heir  at  law*  Reg.  Lib.  Ai 
1779*  fol..668.  But  notwithllanding 
that  fuch  Intereft  rcfults  to  the  heir,  as 
being  a  part  of  the  produce  of  the  rent 
eftate  undifpofed  oU  it  may  yet  \>tptrjcnal 
eflate  of  the  beir^  and  pafs  as  fuch  by  a 
refiduary  l>eque(l,  HtiKitt  v.  l^^rigii^ 
i  Bro.  Cha.  Rep.  90. 
(a)  Rcgi  Libi  A.  17274  foL  227* 


c  A 


t>£ 
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Cafe  7.     • 
Lord  Chan- 
cellor King. 

2  £q.  Ca.  Ab. 

110   pi-  4 
]i6   pi*  9i  io. 
Fltzgib.  2?  3. 
On  J  j'^inl  c.»m  - 
mlHijii  agjinll 
two   parliTis 
binkrupis,  ihe 
Ifparancrcdi- 

ihcy  iu»r  t.«ken 
out  leparate 
commifTions, 
{hall  yec  beat 
liberty  to  cnme 
into  oppud-  The 
allcw'ng  ot  the 
cerliliwate. 


[  24   ] 


(tf)  Jan.  s'.h 
172S. 


Korfey's  Cafe* 

^    And   5.   joint  partners    in   trade,    became    bankrupts, 
*   and  the  joint  creditors  took  out  a  commiffion  of  bank- 
ruptcy againft^them,  and  the  feparatc  creditors  of  A,  and   B. 
took  out  feparate  commifTions  againft  them  rcfpeftiYcly.     And 
now  the  feparate  creditors,  though  they  had  fued  oat  feparate 
commifTions,  yet  petitioned  the  Lord  Chancellor  to  be  admit- 
ted upon  the  joint  commiffion  to  come  in  as  creditors  to  prove 
their   debts  ;    infifling,   that   unlefs   they  fliould   prove    their 
debts  on  the  joint  commiffion,  they  could  not  oppofc  the  al- 
lowing  this  certificate;  and  yetif>/.  and  i'.  the  bankrupts 
ihould  have  their  certificates  allowed,   though  on  fuch  joint 
commiffion,   this  would  difcharge  all  their  debts,  as  well  fe- 
parate as  joint  ;  and  that  it  would  be  a  mod  unreafonable 
thing  for  creditors  to  be  bound  by  that  certificate  which  they 
had  no  opportunity  of  oppofing  :   whereas,  though  they  (hould 
be  fufFered  to  come  in  as  creditors  to  prove  their  debts,  in 
order  to  oppofe  the  allowance  of  the  certificate;  it  might  ftill 
be    another  queilion,  how  far  they  (hould   be  intitled   to  a 
faiisfadlion  on  the  joint  commiffion :  and  they  cited  the  cafe 
of  one  Stevens^  {a)  where  a  petition  of  this  kind  was  granted. 

On  the  other  fide  the  principal  cafe  was  faid  to  differ  from 
fhat  of  Stevefjs  ;  becaufe  here  the  feparatc  creditors  had  taken 
out  feparatc  commiffions,  which  had  not  been  done  in  the 
cufo  cited,  and  by  their  taking  out  fuch  commiffions,  had 
elected  to  have  ihclr  faiisfaclion  out  of  the  feparate  eftate  and 
effcfts  of  each  bankrupt ;  and  though  it  were  fo  that  the  per- 
fc?ns  of  the  bankrupts  (hould  be  difcharged  by  the  allowance 
of  their  certificate  on  the  joint  commiffion,  (as  it  was  moft 
rcafonable  they  (hould,  when  they  had  given  up  all  they  had 
in  the  world)  yettheifeffcds  would  not  be  difcharged  thereby, 

bat 
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but  the  legal  property  thereof  would   be  veftcd  and  continue 
Yefied  in  the  aflignees. 

Lord  Chancellor:  It  feems  that  the  feparate  debts  will  be  (A) 
difcbarged  by  the  allowance  of  the  certificate  on  the  joint 
commiifion  ;  and  if  fo,  what  remedy  *  can  there  then  be  for 
them  ?  It  is  plain  that  the  joint  efte£^s  of  ^.  and  B.  partners 
are  liable  to  the  debts  or  bankruptcy  of  one  of  the  partners,  as 
to  a  moiety  of  thefe  effeds  :  as  if  A.  and  B.  are  jointenants  of 
a  term  for  years, and  J.  S.  has  a  judgment  againft  A.  only,  yet 
a  moiety  of  the  term  may  be  taken  in  execution  on  fuch  judg- 
ment.    But  I  am  not  as  yet  refolved  what  to  do  in  the  prin- 
cipal cafe,  which  muft  be  adjourned  over,  in  order  to  fee 
precedents  and  what  diredions  have  been  given  in  like  cafes* 
After  which  his  Lordfhip  {a)  ordered,  that  the  feparate  cre- 
ditors Ihould  be  at  liberty  to  oppofe  the  allowance  of  the  cer- 
tificate ;  and  with  regard  to  their  fatisfaAion,  that  the  part- 
nerihip  creditors  ihould  be  preferred  out  of  the  partnerfhip 
flock  before  the  feparate  creditors  ;  but  that,  if  after  all  the 
p^rtnerQi'ip  creditors  were  paid,  there  (hould  be  a  furplus,  then 
the  feparate  creditors  to  come  in  for  a  fatisfadlion  thereout, 
(viz.)x!tit  creditors  of  c^ch  ou^  of  a  moiety  of  fuch  furplus  ( 1  )• 


Hqrsey's 
Caic. 

Where  two  part- 
ners are  bank- 
ruptJ,andajo'rnt 
comini(!ion  is 
taken  out7gainil 
then:,  if  they 
obtain  an  al- 
lowance of  their 
certificate ;  this 
will  bar  as  well 
their  feparate 
as  their  joint 
creditors. 

[♦25] 


On  a  joint  com« 
miflion,  the 
joint  creditors 
are  firil  to  come 
iu  on  the  part* 
nerO/ip  eB'eds, 
and  if  there  te* 
mains  a  furplus, 
then  the  feparate 
creditors  are  tu 
be  admitted. 

{a)  22d  April 
1719. 


[A]  So  on  the  other  hand,  if  there  be  two  partners,  and  oneof  thetn  becomes 
tbankrapt»  and  on  a  feparate  commiflion  being  fued  out  againil  him,  his  cer- 
tificate is  allowed ;  this  does  not  only  difcharge  the  bankrupt  of  what  he  owed 
fiparatelj,  bat  alfo  of  what  he  owedyww//^,  and  on  the  part nevjbip  aceount :  bccaufe 
by  the  adi  of  parliament,  the  bankrupt,  upon  making  a  full  difcovcry  and  obtain- 
ing his  certificate,  is  to  be  difcharged  of  all  'his  debts.  Now  the  debts  he  owes 
jointly  with  another,  are  equally  his  debts  as  what  he  owes  on  his  feparate 
account,  confequently  he  is  to  be  difcharged  of  both  his  joint  and  feparate  debts. 
And  fo  it  has  been  determined  by  the  judges  of  B.R,  By  the  Lord  Chancellor 
Farier,  ex  parte  TaU,  3  JmIj  172 1. 


(i)  Yi^t  Ex  parte  Cook,  ante,  i  vol. 
500.  Wickes  V.  Siraban,  2  Stra.  ii  57. 
fnttifs  T.    Mafftfy    I  Atk.  67,  \ic.     In 


the  matter  of  Simp/ons,    \    Atk,  13?, 
Ex  parte  Rowland/on,  poll.  405. 


Henry 
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Cafe  8.         *  Henry  Davis  verfus  Henry  Gibbs,  AdminU 
r  ♦  ^^  J  ftrator  of  Elizabeth  Gibbs, 

In  Domo  Procerum,  HiBary  Facatign^  17^9' 


f  Cq,  Ca.  Ab« 
316.  pi.  94»35« 
^icsgib.  1 1 6. 
One  fcifed  of 
lands  io  fpein 
A.aadpofTctlba 
of  a  term  for 
years  in  B«  ^9f 
yifcs  all  his 
14IkIs»  tener 
xnents  and  real 
eftace  in  A,  an4 
B.  to  J.  3.  and 
)iis  heirs  ;  this 
Hfi  I  noc  p^fs  the 
term,  efpeciall/ 
i»  thfrr  be  ano-  , 
ther  clauTe  in 
the  vill,  which 
ditVoics  of  the 
pcribn^l  e(U^< 


[>7] 


TH  £  lady  B^remanj  being  fcifcd  in  he  of  lands  in  Kent^ 
and  pofleflTed  of  a  mortgage  for  years  of  the  manor  of 
Cranbroh  in  Bfex^t  and  of  an  extended  intereft  upon  a  ftatuto 
of  the  manor  of  Bow  Bricihill  in  Bucks^  by  her  will  dated  the 
^otb  of  Mar{b  1699,  in  a  former  claqfe  thereof,  devifed  all 
her  manors,  meQuages,  lands,  tenements,  hereditaments  and 
real  eftaU  whatfocver  in  Kentj  BJfex^  Buchy  Bedftrdjlnre^  or 
elfewhere  within  the  kingdom  of  England^  of  which  (he  was 
any  way  felfed  gr  intitkd  to,  unto  her  nephew  Henry  Davit 
(the  appellant)  and  to  her  niece  Elizabeth  (the  wife  of  the 
refpondent  CWs)  for  their  lives  equally,  (bare  and  (bare  alilcei 
and  after  their  deceafe,  then  the  teftatrix  devifed  her  faid  real 
cftate  to  the  right  heir^  of  her  faid  nephew  Henry  Pavh  (tho 
appellant]  and  of  her  fa^d  niece  Elizabeth  Gibbf  equally  in 
equal  parts,  to  bold  to  them  and  their  heirs,  as  tenants 
in  common. 

Afterwards,  by  a  latter  claufe,  the  tefbtrix^  after  feveral 
legacies,  gave  all  the  reft,  refidue  and  remainder  of  her  per« 
fonal  eftate,  plate,  gold,  iffc.  and  all  her  mortgages^  b&nds^ 
Jpecialtics  and  credits^  whatfocver  they  ibould  confift  of,  after 
her  debts  and  legacies  paid,  \jnto  her  faid  nephew  Henry 
Davis  and  her  Aiid  niece  Elizabeth  Gibhs^  equally  to  be  divided 
between  them ;  and  made  her  nephew  and  niece  executors, 
and  died,  Elizabeth  Gibbs  died  without  iflue,  and  her  hufband 
the  rcfpondent  Henry  Gibbs  was  her  adminiftrator,  ;uid  her 
brother  the  faid  Henry  Davis  her  heir  at  law.  The  teftatrijc 
the  lady  Barei^an  was  feifed  in  fee  of  lands  in  Kenf^  but  had 
only  a  chattel  intereft  in  Cranbrake  in  E^ex^  and  in  Bqu^ 
BrickhUl  in  Buch. 

The  queftion  was,  whether  by  this  devife  Henry  Davis^  aa 
brother  and  heir  of  his  fitter  Elizabeth  Gibbs,  was  intitled  to 
the  faid  Elizabeth's  moiety  of  the  chattel  interefts  in  the  lands 
in  Ejfex  and  Budf^  by  way  of  executory  devife  (a?  fuppofe4 
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to  be  devifed  to  the  faid  EKzabefh  G}bbs  for  her  h'fc,  remainder     Davis  'v. 

to  her  heirs ))  or  whether  the  faid  moiety,  after  the  death  of       ^i»b>. 

the  faid  Elizabtib^  (hould  go  to  her  hufband  as  her  adminiflra- 

tor?  and  it  was  decreed  {a)hy  the  Lord  Chancellor  King^   W7yc^«i7*9- 

that  the  fame  belonged  to  the  refpondent  the  hufband,  as  ad* 

miniftrator  to  his  wife,  and  not  to  her  brother  the  appellant^ 

as  her  heir  at  law. 

On  this  appeal  the  firft  queftion  that  was  made  was,  whe- 
ther thefe  chattel  interefts  were  included  in  the  former  de« 
Yafing  claufi;  of  the  will  ? 

And  it  was  objedled,  that  they  paflTed  by  the  devifc  of  all 
the  manors,  lands,  hereditaments  and  real  ejlate^  which  the 
teftatrix  was  any  way  feifed  of  or  intitUd  iOy  in  Kenty  Effex 
and  Biifordjhire }  for  that  a  term  for  years  is  a  chattel  real 
and  zn.eflatej  and  may  pafs  in  a  will  as  a  real  eftate.  Be- 
fides,  a  will  does  not  require  technical  or  particular  terms^ 
being  fuppofed  to  be  made  when  the  tefiator  is  in  extremis 
li  inops  concilii ;  and  therefore,  though  the  words  are  never  fo 
improper,  yet  if  the  party's  meaning  can  from  thence  be  pick'd  [  28  } 
out,  it  will  be  fufficient  ^  and  fucb  meaning  and  intent  will 
take  (Jace,  however  inaccurately  exprefled. 

That  this  cafe  was  ftill  the  (Vronger,  in  that  the  teftatrix 
bad  given  all  her  manors,  lands  and  hereditaments  in  Kent^ 
Effex  and  Bach ;  and  fhe  bad  no  fce-fimple  lands  in  EJex 
and  Bitchy  nor  any  other  lands  therein,  but  thefe  chattel  in- 
terefts  $  and  therefore^  as  where  one  who  has  no  lands  in 
fee,  but  is  pofiefled  of  a  term  for  years,  devifcs  all  his  lands 
to  i/.  and  his  heirs,  the  term  for  years  (hall  pafs  {b) :  So  in  {i)  See  the  cafe 
the  prefent  cafe,  the  teftatrix  having  no  lands  in  EJex  znd  alte/iVohasi 
Buchf  but  only  thefe  terms  for  years,  or  chattel  interefts,  the 
&me  Ihould  pafs  ;  and  the  rather,  becaufe  the  fee-fiinple  lands 
in  Kint  would  not  fatisfy  the  devife  of  the  lands  in  EJex  ^nd 
Buch  I  fo  that  it  was  the  fame  as  if  the  devifes  had  been 
leveral,  (viz.)  as  if  the  teftatrix  had  devifed  all  her  lands  in 
Kent  to  her  nephew  and  niece  for  their  lives  equally,  remain- 
der to  their  heirs.  Itemy  She  devifed  all  her  lands  in  EJex 
and  Buch  to  her  faid  nephew  and  niece  for  their  lives  equally, 
and  after  their  deaths,  to  their  feveral  heirs. 

C4  Oa 
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pAv-is  Of,  On  the  othpr  i|d^  it  yr^s  f^idi  ^at  (h^ik  two  feyeral  clauf^i, 

d^8s,  j^  ^1^  ^i||  comprifed  \he  fevcr^l  ^ftates  of  the  teftatrix  ;  ono 
%\\^  r^al,  and  ^he  other  the  perfonal  estate  -,  that  a  Icafe  for 
years  C014I4  ppt  he  called  a  rWeftate,  as  it  goes  to  ex^cMtors^ 
9114  is  liable  %Q  debts  l)y  (Imple  contra^ ^  and  the  fame  being 
perfonal  cftate,  it  would  be  h^rd  tQ  make  it  pafs  by  xhp  tcfta^ 
trix's  devife  of  her  real  eftfite,  efpecially  where  there  is  4 
different  claufe  in  the  will  relating  to  the  difpoiition  of  tho 
perfonal  eftate,  and  which  by  exprefs  words  has  bequeatheci 
^1  the  teftatrix^s  ptorf gages  and  credits  \  and  when  the  teftatrii^ 
f  ao  1  b^d  no  other  mortgage,  but  th^t  now  in  queftion,  and  the 
c^deqded  intered  ypop  thp  (latut^  b^ipg  ^  debt^  (as  js  alfo  the 
tnortgage  \)  thefe  muft  pafs  by  th^  devife  of  all  mortgages  and 
credits:  that  this  js  one  intire  ^layfe,  by  which  the  teftatris^ 
^eviff^d  all  her  manprs,  lands,  tenements,  ^nd  hereditatpents 
in  Kent^  EJfex  ^nd  Buch^  ^nd  is  fatisf^ed  by  paffing  the  fee- 
fimplc  in  fCent  \  an^  if  it  were  an  obje^ion,  that  the  devife  of 
the  Ifinds  in  Bucks  and  EJfex  WPuW  be  void,  (hould  it  not  be 
con(trued  to  pafs  the  leafehold  lands  in  thofe  counties  \  by  the 
fan^c  rcafon,  the  devife  of  all  the  mortgages  would  be  void,  if 
that  did  not  carry  the  mortgage  of  Cranhroie  in  EJfex^ 

And  of  this  opinion  was  the  I^rd  Chancellor  upon  the 
.  hearing  before  his  Jyor^lhip  (i), 

OnepoiTefrfd  As  to  the  other  point ;  it  was  objected  by  the  counfel  for 

""^AxT^TJillxt     ^^^  appellant,  that  fuppofing  the  chattel  interefts  to  be  com- 
to  A.  for  life,      prifed  in  the  firft  devifjng  clapfe,  it  would  follow,  th^t  where 
hciTs  of  A.  it       one  poflcfled  of  a  term  for  years  devifcs  the  fame  to  ^1.  for  life,  J 
onT.^dca^h"'    remainder  to  his  heirs,  this  is  an  executory  devife,  and  the 
eotohiscxe,       fanup  as  if  the  devife  were  to  >/.  for  life,  remainder  to ^c/i 
^hUheiTf^^       pfrfon  as  Jhall  be  the  heir  cf  A.  and  will  operate  by  way  of 
defriptici  pfrfina.     Jt  was  admitted*  if  I  were  to  devife  lands  of 
inheritance  to  J,    for   life,   remainder  to  hjs   heirs,  or   the 
heirs  of  his  body;  thefe  are  words  of  linr^itation,  and  >f.'s 
heir,  or  heir  of  his  body  (hall  take  by  defcent :  but  i^  the 
cafe  of  a  Urm  for  years  it  is  impoffiWe  the  heir  fliOMld  ta)(9 
^y  defcent  j  neverthekf*  *  ^^™  "'ay  by  proper  ^vp-Js  be  li- 
mited to  J*  for  life,  remainder  to  the  heirs  of  the  body,  or  to 


(l)  Vide  Mdis  v.  Clement,  ante,  2  vol.  456. 

tba 
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the  liclr  general  of  A.  after  J.'s  death ;  in  which  cafe  A  (ball     Pavis  <i, 
in  thp  mean  ^iipe  ul^e  the  prpfits  of  the  prcmiffcs  for  bis  life.         Cjxbbs^ 

That  as  this  was  agreeable  to  the  reafon  of  the  thing ;  fo  [  30  J 
there  was  the  greateft  authority  for  it,  even  the  authority  of 
ti^  Bou/i}  for  which  was  cited  the  cafe  of  Peacock  verfus 
Sp09nir^  {a)  where  one  was  poffeflcd  of  a  term  for  years,  and  ^*)  ^  ^««-  4|t 
00  his  fon's  marriage  afligned  over  the  term  in  truft  for  his 
fon  ?nd  his  then  intended  wife  for  their  lives,  and  afterwards 
in  truft  for  the  heirs  of  the  body  of  the  fon's  wife  by  the  fon. 
The  fon  had  ifTue  three  daughters,  and  died ;  and  the  wife 
haying  adminiflred  ^o  her  huft)and,  married  again,  and  with  her 
fecond  hulband  afligned  over  the  term.  In  this  cafe  the  de-r 
termination  of  the  Lord  Chancellor  Je^er^s  was,  that  the 
truft  of  the  yrhole  term  vefted  in  the  wife,  and  muft  go  to 
her  executors  or  adminiftrators  \  but  this  decree  was  reverfed 
by  th?  lords  commiflioners,  and  fuch  decree  of  reverfal  affirmed 
in  th^  houfe  of  lord^:  that  conforipable  to  this  laft  determina* 
fipn  was  the  decree  in  the  cafe  pf  Dafforne  verfus  Qoad^ncfn  taf 
^r  {b)  n^ade  by  the  Lord  Sommersy  whp  declared,  he  thought  {h)%Vtm.'fi%^ 
bimfelf  bound  by  (he  authority  of  the  cafe  of  Peacock  verfuf 
S^OQfier^  and  that  it  would  be  of  dangerous  confequence  to 
vary  from  a  cafe  fo  folemnly  adjudged,  and  render  the  rule  of 
property  wholly  uncertain  and  precarious,  fince  at  that  rate^ 
npne  would  ]cnow  how  to  give  an  opinion. 

To  which  it  was  anfwered,  that  where  a  devifeof  a  term 
for  years  is  to  A.  for  life,  remainder  after  A\s  death  to  the 
heirs  of  J.  both  by  the  reafon  of  the  thing,  alfo  agreeably  to  the 
precedents  in  point,  this  remainder  ought  to  go  to  the  exe-» 
cutors  of  A.  and  not  to  the  heir  at  law.  That  it  would  be 
ipoft  plain,  if  one  fhould  devife  a  term  for  years  to  A.  and  his 
heirs,  this  muft,  after  i/.'s  deaih,  go  to  his  executor,  and  not  [  31  1 
tp  his  heir.  So  if  the  devife  were  to  A.  and  after  his  death,  to 
his  heirs ;  that  it  muft  be  the  fame  if  the  devife  were  to  A^ 
hr  Ufe^  and  after  the  death  of  A,  then  to  the  heirs  of  y/.  The 
reafon  is,  for  that  the  law  fays,  where  a  term  for  years  is 
given  to  any  one^  it  fhall,  after  the  death  of  the  grantee  go  to 
his  p3(ccutors,  and  not  to  his  heir  j^  and  where  the  limitation 
Is  made  to  the  heir,  this  is  thwarting  and  contending  with  the 
}a\if,  and  therefore  void.     And  though  it  fliould  be  admitted 

that 
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I>Avisv.  that  where  a  term  is  devifed  to^.  for  life,  and  after  his  death 
CiBBs.  to  the  heir  of  the  body  of  y/.  (in  the  Angular  number)  fuch 
dcfife  would  be  good,  and  taice  cffedt  by  way  of  deftripiU 
(#)iCo*66*b«  petjlmaj  zsln  Archir^sc^k  {a)  yet  when  the  limitation  is  in 
the  plural  number,  and  not  To  much  as  to  the  heirs  of  the  body 
but  to  the  heirs  of  jf.  itigemral^  (fo  remote  as  that  the  perfon 
who  may  be  heir  cannot  poifibly  be  within  the  view  of  any  one) 
fliould  this  be  conflnied  a  good  limitation,  it  could  no  way  be 
bafred  by  grant,  or  fint  fur  C9nceJ[fa\  for  if  good,  it  muft  be 
fupported  by  way  of  ixecui^ry  devife* 

As  to  the  authority  of  Peacock  and  Spooner^  the  fame  was 
allowed  to  be  good;  it  having  been  looked  upon  as  an  hard- 
ftiip  for  a  woman  with  an  after-taken  hufband  to  bar  that  pro- 
vtfion  which  was  made  on  the  firft  marriage,  for  the  i0ue 
thereof ;  and  therefore  it  was  held,  that  fuch  a  provifion  made 
by  the  hufband,  though  out  of  a  term  for  years,  was  within  the 

f#^SeriroLf34.  equity  of  the  ftatute  (^)  of  ii  H,  y.  aiwl  that  the  wife  could 
not  in  fuch  cafe  bar  the  iflue,  (/•  e.  where  the  limitation  of 
the  truft  of  the  term  is  to  the  hufband  and  wife  for  their  lives, 
remainder  to  the  heirs  of  the  body  of  the  wife  by  the  hufband)  5 
and  yet  even  this  opinion  prevailed  with  difficulty,  and  by  a  pretty 
t  22  1  ftrained  conflruSion,  a  refined  reafon  to  help  a  compafftonaie  cafe^ 
infomuch  that  if  that  very  cafe  were  put  of  voluntary  fcttle- 
ment  made  after  marriage,  the  fame  would  hardly  come  within 
that  refolution  \  and  a  devife  is  but  a  voluntary  convey* 
ance,  though  the  mofl  favour'd  of  the  kind.  Or,  if  the  limi- 
tation of  the  trufl  of  the  term,  or  the  devife  had  been,  to  the 
hufband  for  life,  remainder  to  the  wife  for  life,  remainder  to 
i}>e  heirs  of  the  body  of  the  hufband  and  wifi^  here  the  conflruftion 
would  have  been  difi^crent ;  which   was  the  cafe   of  ff^ebb  v. 

(c)  tTol.  134.  TVibb  (<")  determined  by  the  Lord  Hareourt  on  a  view  of  pre- 
cedents and  on  time  taken  to  confider  of  it*  Where  a  term 
was  afTigned  to  truftecs  in  trufl  for  the  hufband  for  life,  remain- 
der to  the  wife  for  life, remainder  in  truft  for  the  heirs  of  their 
two  bodies,  and  the  hufband  made  an  afTignment  of  the  term ; 
this  was  decreed  to  be  good,  and  to  bar  the  heirs  of  the  body 
of  the  hufband  and  wife,  and  that  the  whole  trufl  of  the  term, 
(iibjedlto  the  wife's  eflatc,  vefled  in  ihe  hufband.  And  this  be- 
ing the  laft  precedent,  and  infinitely  ftronger  than  the  principal 
cafe,  it  would  be  dangerous  to  vary  therefrom,  efpccially  fincc 
here  the  term  is  devifed  to  A,  for  life,  remainder  to  his  heirs 

at 
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•t  1arge»  who  might  be  remotCy  never  known,  feen^  or  hearj 
of  by  the  tenant  for  life,  nor  by  the  toftator,  and  confequently 
who  cotild  not  be  fuppofed  to  be  within  his  view  or  contem- 
plation '9  and  fucb  a  devife  was  never  attempted  to  be  madt 
|;ood. 

In  die  laft  place  the  eounfel  for  the  refpondent  ftrongly  In« 
fifted  on  the  very  great  delays  that  had  been  made  ufe  of  by 
the  appellant  in  this  cafe ;  and  that  though  the  caufe  had  been 
four  times  heard  in  chancery,  ^t  this  laft  point  had  not  been 
ft^rted  till  now.  Wherefore  it  was  prayed  that  the  former 
decree  (hould  be  aftrmed,  and  the  appeal  difmiiled ;  which  was 
accordingly  donct  With  aoo /•  cofts  (i). 

I  was  of  eounfel  with  the  refpondent« 


Davis  ^^ 
Ciaas* 


r33) 


(l)  Vide  /T/W  V.  fTeii,  ante,  1  vol.  134, 


Jones  ver/us  Goodchild. 


Cafeg. 

•Lord  Chaii* 
cellor  Kino* 


i68.  pi.  zu 
4»5«  Pl*  16. 

One  having  « 
barhu-d,  leavet 


A  Mother  of  a  baftard  child  by  her  will  gave  all  her  per- 
fonal  eftate  to  the  child,  and  made  B.  and  C.  her  exe«* 
ctitors,  in  order  to  take  care  of  her  child  and  to  do  it  juftlce. 
The  mother  died,  and  within  a  (hort  time  after  the  baftard 
died  inteftate,  without  wife,  or  ifTue.  One  of  the  executors 
brought  this  bill  again*  the  mother  of  her  that  was  the  mo-  ^Jl^rc*^  '^*^ 
ther  of  ,the  baftard,  and  who  had  in  her  hands  the  portion  in^uttforthc 
belonging  to  the  baftard,  praying  an  account  of  the  fame.  lnt*Lte]^nd^ 

without  wife,  or 
ifluc  The  executor  brings  a  bill  againft  one  «ho  has  part  of  his  perfonal  cffatc  in  his  hands*  The 
^efttad4nt  dcipurs,  becaufe  the  Attorney  General  and  the  Adminiftrator  of  the  baflard  are  not  par« 
ties  ;  De/nurrer  difallowed,  for  that  (he  executor  has  the  legal  title,  and  confequcntJy  may  fue  fof 
the  eftat^. 

The  defendant  the  mother  of  the  baftard's  mother  demur-  Abartarddiei 

red  for  want  of  proper  parties;  in  regard   the  adminiftrator  »ntcAate  with* 

of  the  baftard,  and  likewife  the  Attorney  General  in  right  of  fue;  rheking" 

the  crown,  ought  to  have  been  brought  before  ihc  court :  for  Ihe^J^diwr  "of 

that  it  was  plain  the  crown  was  intitlcd  to  the  [B]  perfonal  «ourfc  grants 

^  administration  tQ 

eitate     the  patentee  or 
grantee  of  the  cruwo^ 


[B]  The  reporter  has  fubjoined  the  following  query.     A  church  leafe  for  three 
livfs  id  gitinted  to  a  baftard  and  his  heirs^  who  dies  without  ilTae  and  iuteilate. 
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Joifff  <v.       eftateof  abaftarddying  inteftate  without  wife  or  ifliie,  confer 

GooBOHiLO.    quently  without  any  relation  J  and  fincc  the  king  might  givo 

the  perfonal  eftate  of  fuch  baftard  to  any  other  perfon,  and  the 

r  34  ]        courfe  being  for  the  ordinary  to  grant  adminiftration  to  fuch 

(«>  Saik.  i7»       {a)  patentee  of  the  crown;  the  defendant  would  be  liable  to 

Ka^pl"**  ^*         account  over  a^gain  to  fuch  patentee  for  the  perfonal  eftatc  of 

the  baftard,  and  by  that  means  to  he   put  to  double  expence 

and  vexation* 

L^rd  Chancellor  :■  The  executor  of  the  baftard^s  mother  is 
legally  imiUcd  to  the  perfonal  eftate  of  bis  teftatrix ;  and 
though  this  may  he  in  truft  for  the  baftard,  yet  as  the  execu- 
tor has  the  legal  title^  he  can  give  a  good  difcharge  to  the 
defendant,  therefore  over-rule  the  demurrer. 

Note  ;  In  the  like  cafe  an  executor,  though  a  bare  truftee* 
and  though  there  be  a  rcAduary  legatee,  is  intitled  to  fue  for 
the  perfonal  eftatc  in  equity  as  well  as  law,  unlcfs  the  ce/iuji 
^ue  truft  will  oppofe  it. 


wKat  (hall  become  of  this  leafc  ?  ih^ll  it  go  to  the  adminiftrator  of  die  baftard  ^  or 
to  the  crown  ;  or  does  the  limitation  to  the  heirs  make  any  difference ;  or  is  it 
€»Jm  omijfus  out  of  the  a^  of  frauds  and  perjuries,  and  fo  remains  liable  to  oc- 
cupancy at  common  law  \  or  laftly«  is  the  lefTor  intitled,  the  leafe  being  deter* 
mined  ;.for  that  the  prcmifles  being  granted  to  the  lefTee  and  his  heirs  during 
three  lives,  and  the  Icflce  being  dead  without  heir,  the  leflbr  may  re-enter,  in  the 
fame  manner  as  where  a  grant  is  to  a  man  and  the  heirs  of  his  body  for  three  lives, 
(in  which  cafe  the  heirs  of  th^  body  take  as  fpecial  oc<mpants)  remainder  over» 
and  the  grantee  dies  without  i/Tue  during  the  three  lives ;  the  re^nainder  mai;L 
Ihall  take.     See  poll.  Low  v.  Eurron^  zSz, 


Cafe  10.  Hodfon  (of  the  Six-Clerks  Office)  verjus  Earl 

Lord  Chan.  of  Warrington* 

cellor  King. 

2  Eq.Ca.  Ab.  A  T  the  hearing  of  this  caufe  it  appeared,  that  the  defendant 

Ti?f  dSiildant*!  '^^  ^*^  examined  a  witnefs  to  prove  a  deed  executed  by  him 

wuicf^  profcs  to  his  brother,  to  whom  he  was  adminiftrator,  and  Jclaimed  to 

fersto'ii  in  hit  hc  a  crcditor  by  judgment,  which  judgment  was  faid  to  be  dif- 

}lTim!ff  ola^^^^  charged  by  the  deed  fo  proved  in  the  caufe,  the  faid  deed  being 

c»m,>e.iiie  at-  alledged  to  amount  toa  releafe  j  in  confequence  whereof  thcic 

du'l^eihcdcra  it  would   be   aflcts  to  pay  the  debt  due  from  the  inteftate  to^hc 

the  hvtrinjc,  (he 

refereoce  ibcrctQ  not  miking  it  pirt  of  the  (lepofition. 

plaintiffs. 
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plaintiffs.     And  now  the  queftion  was,  whether  the  plaintiff    Hobsoif  ♦• 
could  compel  the  defendant  to  produce  this  deed  ?  ,x/   ^ 

It  was  urged  for  the  plaintifr^that  he    might;  for  the  dc-  tou, 

f«ndant  having  proved  it,  and  the  witnefs  having  referred 
thereto  by  bis  depo  fition,  the  famewas  now  become  part  of  the 
depofitioil  itCelf,  and  in  theponeffion  of  the  court;  and  as  the 
plaintiff  could  read  any  part  of  the  depofition  taken  for  the  de- 
fendant, by  the  fame  reafon  he  might  infift  on  having  the 
deed  produced  :  and  that  the  Mafler  of  the  Rolls  had  made 
many  orders  to  the  like  purpofe. 

To  which  it  was  linfwercd,  it  was  true  the  Mafler  oftht 
RoUi  had  made  tnany  fuch  orders,  but  then  it  was  as  true^ 
that  Vl^henever  thcfe  came  before  the  Lord  Chancellor^  they 
were  asconftantly  fetafide;  that  a  deed  was  not  part  of  the 
depofitioh  unUfs  mentioned  therein  in  hxc  verba ;  and  that,  as 
to  the  deed  the  defendant  had  proved,  it  remained  at  his 
eleSion  whether  he  would  make  ufc  of  it  or  not ;  that  ac- 
cordingly it  was  fo  ruled  in  the  cafe  of  Calmady  v.  Calmady^ 
where  the  court  would  not  oblige  the  def(indant  to  produce  a 
deed  vi^ich  he  had  proved* 

The  Lord  Chancellor  held  this  to  be  the  courfe  of  the  court, 
and  therefore  would  make  no  order  for  the  defendant's  pro- 
ducing the  deed  (i). 

In  the  (ame  cafe  it  alfo  appeared,  that  the  plaintifF  had  re- 
covered judgment  in  the  ^//(y^^^;  after  which  the  defendant 
brought  a  bill,  and  had  flopped  the  plaintifF  two  or  three  years 
by  an  injun£lion :  So  that  the  plaintiff  in  the  jydgment  could 
not  regularly  fue  out  execution  without  a  fcire  facias.  Where- 
fore it  was  moved,  that  the  plaintifFat  law  might,  under  thefe 
circumftances,  fue  out  execution  without  a  fcire  facias^  and 
not  fufFer  by  the  aft  of  the  Court. 

Sed  per  Cur\'  I  cannot  alter  the  courfe  of  the  court,  but 
muft  take  care  to  preferve  it ;  and  it  being  above  a  year  and  a 
day  after  the  judgment,  let  the  plain:iff  fue  out  his  fcin 
facias.  (C] 

[CI  S^  Whether  irt  this  cafe  the  plaintifF  /lod/on  could  not  have  taken  out 
execution,  and  continued  it  by  l^icecomes  non  mifit  breve ^  agreeably  to  what  wa« 
(aid  by  the  court  of  B*  R.   in  the  cale  of  Bccth  and  £»o/h,  Sslk.  ^iz. 


The  pUintilF 
gets  judgmcaC 
in  the  petty  bag^ 
aftei  ivhich  he 
it  (topped  by  ma 
injun^ion. 
The  year  and 
daypaft ;  Clic 
pUiotiff  chough 
hindered  by  th« 
in^un^lion,  ycc 
cannot  fue  out 
necution  with- 
out  a  icire  facia«. 


(I)  Vide  Daven  v.  Da^ven,  ante,  2  vol.  410^ 


D  E 


t  37  J  ^^ 

Term  S^  Trinitatis,  tjig. 


Cafe  II* 
Lord  Chan- 
cellor KitfG. 
^£q.  Ca.  Abr* 
«70.  pi.  a8. 
Where  the  huf. 
Vand  was  ac- 
tainted  of  felo- 
ny, and  pardon* 
td  on  condition 
ofcranfporca- 
tion ;  and  af- 
terwards the 
wif«  became 
in  titled  to  fome 
jwrfonal  eftatci 
u  orphan  to  a 
freeman  of  Loo* 
don  }  this  per* 
fonal  eftate 
decreed 

to  belong  to  the 
wife,  as  to  a 
fpeut  fol«» 


£38] 


Ncwfome  ver/us  Bowycr* 

AN  hulbaiid  (one  Daw/on)  Wtts  attainted  of  felony  foT 
rating  and  altering  a  bank  bill^  and  afterwards  pardon<« 
ed,  upon  condition  he  (hould  within  ■  ■» '  months  tranfport 
himfelf  out  of  his  majefty's  dominions  of  Gnat  Britain  and 
Ireland^  and  continue  in  exile  during  his  life.  After  tb« 
pardon,  upon  the  death  of  the  wife's  father^  (who  was  a  free.* 
man  of  L$ndon)  a  (hare  of  the  orphanage  part  came  to  thd 
wife  of  the  perfon  attainted  ;  and  ic  was  admitted^  that  the 
orphanage  part  coming  to  the  wife  after  the  pardon  of  th« 
hufl>and,  and  after  fuch  time  as  he  had  tranfported  blmfeif| 
was  not  forfeited*  But  then  it  was  obje£l[edt  that  the  fam# 
coming  to  the  wife  after  the  pardon  of  the  hufband,  did  belong 
to  the  huftandy  who  by  the  pardon  was  btcomt  capable  of 
takings 

On  the  other  fide  it  was  infided^  that  this  wa$  juft  a»  if  tht 
hufband  had  been  baniiheH  by  zQ,  of  parliament,  or  had  ab<* 
jured  the  realm }  like  the  cafe  of  judge  Belknap^ot  that  of 
Thomas  De-fTaylandy  i  Injl.  135.  where  it  is  faid,  that  the 
wife  of  one  baniflied  for  life  may  fue  as  a  feme  fole :  the  fam^ 
of  the  wife  of  one  who  has  abjured^  the  realm,  it  being  a  civil 
death ;  and  that  this  was  to  be  compared  to  abjuration,  which 
is  a  voluntary  zSt  of  the  party,  and  in  which  cafe  the  law  for<» 
merly  was,  that  one  who  had  committed  felony,  and  fled  to  a 
church  or  fanduary,  provided  he  (hould  voluntarily  abjure  th« 
realm,  was  not  punifbable  with  death*  And  the  cafe  in 
%  Virn.  104.  Countefs  of  Portland  verfus  Prodgers  was  cited^ 
>pfhere  it  is  detrrminedi  that  the  wife  of  an  hufband  banifbed 

for 


Dc  Tcfm.  S.  Trin.  1729. 

for  life  may  make  a  will,  and  a&  in  all  things  as   a  feme  fole   NiwsoMi «. 

Salk.  216.  Dearly  v.  Ducheit  id  MuuioB^ 

The  Lord  Chancellor  fcemcd  to  hcHtate  fomewhat  in  his 
opinion,  but  expreiTed  an  inclination  to  tflift  the  wife ;  never-^^ 
thelefs  he  thought  this  was  no  banifliment,  which  cannot  be 
but  by  a£l of  (3)  parliament;  neither  could  It,  as  he  appre-  (^)iliift»  t)s* 
headed,  be  refemblcd  to  abjuration  [fe].  'However  his  Lord- 
fhip  ordered  it  to  come  on  again,  and  the  nratter  to  be  ftated  [  39  ] 
an  a  petition  by  way  of  cafe  [CJ. 

fA]  A  ferae  covert,  having  a  fcparate  cflatc,  may  in  a  court  of  equity  fc 
fued  as  a  feme  fole,  and  proceeded  againft  without  her  hulband;  for  in  refpet^  ol^ 
her  ieparate  eftate»  fhe  is  looked  upo6  as  a  feme  fole,  2  f^efa,  614.  And  in  a. 
court  of  equity  (though  not  in  law)  barbn  and  feme  are  confidered  as  two  differ^ 
cnt  perfons  ;  and  therefore  a  wife  by  her  prochein  amy  may  fue  her  owA  hufband^ 
Pretedentt  im  Cbau.  24.  2  Virn,  493,  and  in  the  cafe  of  B€iJ  verfvLS  Ceafmjfiu^ 
Hydi^s  Wife 9  upon  affidavit  that  (he  had  a  feparate  eflate,  a  fubpCBiu  ferved  upon 
her  to  appear  and  anfwfer  for  fuch  time  as  her  hufband  was  gone  to  HoiLutJ,  and 
ia  the  Qoeea's  fervice,  was  by  the  Lord  Keeper  Harc^urt,  after  adviiing  with  Sir 
Joh%  Tre7/0rt  Mafter  of  the  Rolls,  ruled  good ;  and  the  wife  in  that  cafe  prayed^ 
and  had  time  to  anfwer.     Laft  Seal  after  Hill.  Term,  1711. 

[B]  As  fo  little  occurs  in  the  modern  books  concerning  abjuration,  it  is  prd^ 
fumed  the  following  account  of  it  will  not  be  unacceptable  to  the  reader: 

By  the  ancient  common  law  of  EngUuid,  if  a  man  committed  any  felony*  ex* 
c^pcing  facrilege*  and  fled  to  a  parifh  churchy  he  might  within  forty  days  before  the 
cc»roaerconfefs  the  felony  ;  and  take  an  oath  to  abjure  the  kingdom  for  ever ;  and 
if  he  thus  confeiTedt  and  took  the  oath»  he  was  thereby  attainted  of  the  felony* 
and  then  he'  had  forty  days  from  the  coming  of  the  coroner^  to  provide  and  pre- 
pare for  his  voyage  ;  and  the  coroner  afliened  to  him  fuch  a  port  as  he  chofe  ht 
his  departure  out  of  the  kingdom  ;  and  if  he  did  not  go  ftraightway  out  of  the 
kingdom,  or  being  gone  out,  did  return  without  licence*  he  iud  judginent  to 
be  hanged,  except  he  was  a  clerk,  and  then  he  had  his  clergy.  This  pradtiCe 
was  f/hsx  the  law  called  abjuration  ;  and  being  by  feveral  regulations  (in  the  time 
ofH.S,)  in  cffed  taken  away,  the  revival  thereof  was  by  35  Eliz.  cap.  t  •  /e^.  2. 
thoaght  to  be  a  wholefome  feverity,  fit  to  be  in  Aided  on  the  proteftant  dilTenters  of 
thofe  times:  but  the  toleration  a6t  (1  ff.^  id.  flat.  i.  cap.  \%.  ftS.  4.)  does 
cxprefly,  and  by  name,  exempt  the  proteilant  difTenters  from  the  penalties  oH 
35  Eliz^  See  Sir  Pettr  King^s  fpeech  in  maintenance  of  the  fecond  article  of 
impeachment,  at  Dr.  Sa.he*uerri*strh\,  State  Trials,  vol.5.  P*^9?* 

[C]  It  appears  from  the  Regifter's  Book>  chat  on  the  i8th  of  March  1729-30 
the  fum  of  599  /.  1 7  /.  7  ^.  was  ordered  to  be  laid  out  on  government  fecuritieb  with 
the  approbation  of  the  Mailer ;  and  that  the  intereii  and  produce  thereof,  and 
likewife  4he  arrears  of  the  dividends  on  500/.  3.  S.  annuities,  and  the  future 
dividends  fhould  be  paid  to  the  wife  for  her  maintenance,  until  further  order  of 
the  court  j  and  thiit  afterwards  the  wife,  on  the  hufband's  dying,  married  again  i 
and  on  the  petition  of  the  fecond  hufband  and  wife,  heard  20th  Ocl.  1731, 
it  was  ordered,  that  the  trullees  in  the  freeman's  will  fliould  transfer  the  500/. 
S.S.  annuities,  and  alfo  pay  the  599  ^  17/-  7  d.  and  the  dividends,  to  the  fecond 
iiofband. 
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Cafe  11. 

Lord  Chan- 
cellor King. 


•  Hq.  Ca.  AU 
%^%*  pL  14* 

441-  pi-  5V 

A*  by  will  de- 
cUret  his  incen- 
tioh  to  ail^fe 
of  his  houfe- 
hoU  foo^  by 
hit  codicil,  »nd 
dciriiet  the  re« 
fidue  of  hisp^r- 
fonat  eftate  not 
difpofed  off  nor 
referved  to  be 
difpofed  of  by 
hii  codicil,  to 
hit  wife.     Af- 
terwards the 
teftaior  maket  a 
codicil,  and  does 
Bot  difpofe  of 
bis  houfthold 
goods  thereby  | 
the  houfehold 
goods  ihall  not 
go  to  the  refi- 
duary  legatee, 
but  according  to 
the  ftatute  of 
diflribucion. 


Sir  Jcrmin  Davcfs  &  al*  v^r/ui   Sir  Jcrmirl 
Dewes  k  zW 

In  a  Caufi  brought  tn  iy  Conftnt  for  the  Opinion  of  the  Lhti 

Chancellor^ 

TtkNkt  late  lord  Dover^  being  feifed  ih  fee  of  the 
maiYor  and  manor  -  houfe  of  Cheevely  in  Cambridge* 
Jhire^  and  having  very  rich  goods  and  furniture  there$  together 
with  great  quantities  of  plate  \  .and  being  pofleiTed  of  d!vtr!l 
leafehold  houfes  in  St.  Martinis  and  St.  James's  frejiminfler^ 
by  his  will  dated  the  20th  of  January  1 707,  appointed  Thomas 
Folkesj  efq;  and  others^  (fincc  deceafed)  executors^  leaving  the 
faid /^tf/f^i  a  legacy  of  200 /.  fot  his  trouble^  He  gave  to  hii 
wife  the  lady  Dover  all  his  plate  whatfoever  for  her  life^  joOO 
ounces  whereof  were  to  be  at  her  difpofal  for  ever:  but  de« 
clared,  that  he  inUridtd  h  difpofe  of  the  refulue  bf  bis  plate  by  a 
codicil.  Me  gave  Cheevely  houfe  to  his  wife  for  life,  declaring^ 
that  he  would  difpofe  of  the  goods  and  furniture  in  Cheevely  houfi 
tfler  his  wife's  death  by  a  codicil  to  his  will\  and  then  by  his  will 
he  bequeathed  the  reftdue  of  his  perfonal  ♦  efiate  whatfoever  not  be^ 
fore  difpofed  of  or  referved  to  be  difpofed  of  by  his  codicil^  tO  hi3 
wife  the  lady  Dover,  Afterwards  the  lord  Dover  made  twO  co* 
dicils  without  diipofing  of  his  goods  and  furniture  in  Cheevelej^ 
houfe,  or  of  the  furplus  beyond  the  500O  ounces  of  plate,  and 
died  in  Jpril  I'joS^  leaving  feveral  nephews  ahd  pieces  by  bid 
brothers  and  fiftcrs  (who  all  died  in  his  life-time)}  but  fomc 
of  them  left  more  children  than  others. 

The  lady  Dover^  who  was  a  papift^  made  her  will)  having 
appointed  Richard  GippSy  efq;  and  one  Robins^  executors,  and 
Mr.  Gippsy  refiduary  legatee,  and  died  the    12th   of  O^ohef 
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1726.     Upon  this  cafe  the  following  queftions  were   made,     Da  vers' 
and  laid  before  the  Lord  Chancellor  for  his  opinion.  Di:u£:,. 

Firji^  It  was  argued,  that  thofe  goods  and  furniture  in  Chee^ 
vehf  houfe,  and  the  furplus  of  the  plate,    did  by  the  lord 
Dover*%  will,  belong  to  his  lady,  and  pafleJ   to  her  as  the  dc- 
vifee  of  the  refiduum  of  the  perfonal  eftatc  ;  for  that,  though 
the  teftator  did  declare  by  his  will,  that  he  would  difpofe  of 
his  goods  and  furniture  in  Cheevcly  houfe  by  his  codicil,  and 
likewife  that  he  intended  thereby  to  difpofe  of   the  rcfidue  of 
his  plate  beyond  the  5000  ounces ;  ftill  this  was  no  more 
than  an  intention,   and  he  having   made   two   codicils  after- 
wards without  difpofing  of  either  of  thefe  things,  it  (hewed 
he  had  altered  fuch  his  intention,  and  chofe  to  let  them    fall 
into  the  reflduum  devifed  to  his  lady.     That  as  to  the  bequeft 
of  the  furplus  of  the  perfonal  eflate,  though   it  was   but  of 
the  refidue  of  the  perfonal  eftate  not  before  otherwife  difpofed 
of,  or  referved  to  be  difpofed  of,  yet  that  did  not  prevent  the 
lady  Dovir^s  taking   them  as  refiduary  legatee.     And,  y?r/?, 
thefe  Vfords  net  otbgrivife  di/po/ed  of f  would    not   barber;  fincc 
the  goods  and  furniture  of  the  houfe  were  not  otherwife  dif-       [  42  ] 
pofed  of  by  the  will  *,  nothing  more  appeared  by  the  will,  than 
that  the  tedator  the  lord  Dover  intended  otherwife  to  difpofe  of 
the  fame,  which  he  had  not  done.    And  the  Solicitor  General 
compared  it  to  the  cafe  where   the  teftator  does  adlually  by 
will  make  a  bequeft  of  a  leafe  for  years,  or  other  valuable 
thing  to  any  perfon,  and    makes  another  refiduary  legatee ; 
this  is  not  only  declaring  an  intention,-  that  the  refiduary  le- 
gatee (hall  not  have  this  leafe,  but  that  the  teAator  equally 
^iW  it  to  another.     And  in  the   cafe  put,  fuppofe  the  like 
words  were  in  the  will,  as  are  in  the  prefent  cafe,  [viz.)  that 
the  teftator  gives  the  furplus  of  his  perfonal  eflate  not  other- 
wife  difpofed  of  by  his  will,  and  then  the  legatee  of  the   leafe 
dies  in  the  teftator*$  life-time  j    there  would  be  no  queftion 
but  that  this  leafe,  though   not  intended  by  the  will  to  go  to 
the  refiduary  legatee,  but  adtually  giyen  from  him,  (hall  yet  fall 
into  the  refidue;  and  by  the  like  reafon  fo  fhould  it  do  in  the 
principal  cafe.     Then,  as  to  the  words  following,   **  «^r  /v- 
*^  fervid  to  be  difpofed  by  my  codicil \^  this  could  be  no  Wronger 
than  in  the  former  cafe  put,  [viz)  that  he  had  difpofed  of  a 
legacy  by  his  codicil  to  one  who  afterwards  died  in  his  (the 
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DAVErs  v.  tcftator's)  life-time;  which  yet  would  not  hinder  it  from 
ViwEs.  falling  into  the  bequeft  of  the  reiiduum  :  that  it  would  be  hard 
to  maintain,  that  the  teftator  the  lord  Dover^  who  had  made  a 
will,  and  taken  fo  much  care  in  his  difpofitions,  ought  to  be 
cotiilrucd  to  die  inteftatc,  as  to  any  part  of  bis  perfonal 
eftate. 

But  the  Lord  Chancellor  was  of  opinion,  that  thefe   good^ 
and  furniture  in  Cheevely  houfe,  and  the  furplus  of  the  platd 
beyond  the  5000  ounces,  were  undifpofcd  of  by  the  will,  and 
fliould  go  to  the  next  of  kin  according  to  the  ftatute  of  diflri- 
.       bution;  that   it  was    plain   the  teftator  did   not  intend  they 
•■  ^^  ftiould  pafs  by  the  will,  butrefcrvcd  them  to  be  difpofed  of  by 

a  fubfequent  codicil;  and  if  it  were  admitted,  that  the  lord 
Dover  did  r,ot  intend  to  dlfpofe  of  them  by  the  will,  his  lady  as 
refiduary  legatee  could  not  thereby  be  intitlcd  to  them  r  becaufe 
the  devife  of  the  furplus,  as  penned,  was  very  ftrong  againft  her, 
giving  her  the  refidue  of  the  perfonal  eftate  not  thereby  other- 
wife  difpofed  of  or  refcrved  to  be  difpofed  of  by  the  codicil. 
Now  the  goods  in  queftion  lucie  refcrved  to  be  difpofed  of  by 
the  codicil,  and  therefore  could  not  pafs  by  the  devife  of  the 
rcfiduum  by  the  wilL 

Secondly^  It  was  contended  on  behalf  of  Mr.  Folkes  the  only 
furviving  executor,  that  he  was  intitlcd  to  thefe  things  as  exe- 
cutor ;  for  that,  though  there  was  an  exprefs  legacy  to  him, 
there  was  the  like  alfo  to  the  next  of  kin;  and  then  the  cxe. 
cuter,  ai flaky  has  a  general  right  at  law  to  all  the  teftator*s 
perfonal  eftate  not  given  from  him  by  the  will. 
wiifrrantrxr-  SedptT  Cur:  Mr.  ft//^";  the  executor  having  an  exprefs  le- 

prcflVj'rTfor"    gacyof20o/.  given  him  for  his  trouble,  and   the  reft  of  the 
his  care  jnd         pcrfonal  cflate  being  difpofcd  of,  or  leaft  intended  to  be  dif- 

pVms,  ilio  the       ^  .    .      f  .  . 

nrxtof  kin  has     pofcd  ofby  the  codicil,  Mr.  Folkes  is  plainly  to  be  Confidefcd 
Sc'nTt'.Ve    but  as  an  executor  in  truft  (i ). 

furplus  ihallgo 

iccording  to  the  ftatutc  of  Jiilri bution;  efpcciaily  If  ihc  furplu:  wat  iiUindcd  lo  he  airpofedof. 

Then  it  was  infifted,  that  the  wife  of  the  lord  Dcver^  ihouglv 
a  paplft,  was  capable  of  taking  a  leafchold  eftate  by  devife  {^ 
for  which  purpofe  the  flatute  of  the  nth  and  12th  //';//.  3. 
cap.  4.  feSi.  4.  was  mentioned,  whereby  it  is  provided,  **  that 

(1)  So, -////^rru- V.  CV^ri,  zV'ez,  162.       2    vol.    338.       Et  vide    Farringt&n  v, 
contra   jituruej  General  y.  Hocier,  slthc.      Knight Uj,znxt,  I  rol.  544. 

**  from 


Po  Terror  8.  THn.  t^^a, 

•»  firom  ttid  aftrr  At  49th  of  Siptmbit  1700*  tf  any perfort  eJu*    D Aifgn^  ♦. 

^  catcd  in  thcpopifli  religion^  or  profeffing  the   famc^  (hall       Dewbsi 

^  not»  within  fix  months  after  ho  or  they  (hall  attilln  the  age       [  44  J 

^  of  eighteen)  take  the  oaths  of  allegiance  and  fuprettlacy)  and 

••conforiii,E?r."asbytheaftisrequired,**everyfuchperfonfl:tI)| 

**  in  refpe£l  of  him  or  herfelf  only^  and  not  to^  or  in  rerpc<ft 

*^  of  any  of  his  or  her  heirs  or  pofterity^  be  difabled,  or  made 

^'  incapable  to  inherit  or  take  by  defcent^  devife  or  limitation^ 

^  in  pofleflion,  reverfion  or  remainder^  any  lands  tenements  or 

**  hereditaments,  lie.   And  that  during  the  life  of  fuch  perfon^ 

^  and  until  he  or  (he  (ball  take  the  oaths,  and  conform,  Vc^ 

**  the  next  of  his  or  her  kindred^  which  ihall  be  a  proteftanti 

^  (ball  have  and  enjoy  thefaid  lands^  tenements  and  heredita- 

*<  ments,  without  being  accountable  for  the  profits  by  him  of 

^  her  received  during  fuch  enjoyment  ^  but  in   cafe  of  any 

^  wilful  wafte  committed  on  the  faid  lands^  lie.  by  fuch  per* 

^  foQ  fp  enjoying,  the  party  difabled,  bis|  her,  or  their  exe« 

^*  cutors  or  adminiftrators  £ball  recover  treble  damages  for  the 

**  fame  againft  the  perfon  committing  the  fame,  his,  or  her 

^  executors  or  adminiftrators,  by  action  of  debt." 

Now  as  to  this )  the  lady  D^er  being  above  the  age  of 
eighteen  years  and  fix  months  at  the  time  of  palling  the  a£t| 
And  at  the  death  of  her  hufband  the  teftator  the  lord  D^ver^  (he 
was  fatd  to  be  perfedtly  out  of  the  faid  claufe,  becaufe  it  was 
impoffible  for  her  to  take  the  oathS|  and  conform  purfuant 
thereto,  (he  being  above  the  age  of  eighteen  and  eight  months 
before  the  %&.  was  made  \  and  it  was  reprefented,  as  not  likely 
to  be  ofany  mifcbievous  confequence  to  conftrue  the  lady 
DrUir  out  of  the  %8t^  as  being  eighteen  years  and  eight  months 
o!4  when  the  fame  pafled  \  forafmuch  as  there  are  very  few 
now  living)  and  (hurtly  will  be  none  living,  who  were  of  that 
age  at  the  time  of  paffing  the  aA,  {viz%)  in  1700.  And  with 
regard  to  the  following  words,  which  are  pan  of  the  fame  [  45  ] 
pfragraph^  **  that  from  and  after  the  ICth  day  of  Jpril  ijoo^ 
*^  cscfy  papift)  or  perfon  making  profeiTion  of  the  popiQi 
^*  religion,  fliall  be  difabled,  and  is  hereby  made  incapable  to 
^  purchafe^  either  in  his  or  her  name,  or  in  the  name  of  any 
«<  other  perfon  or  perfons,  to  his  or  her  ufe,  or  in  truft  for  him 
•*  or  her,  any  manors,  lands,  profits  out  of  land,  tenements^ 
^  rents,  tc^ms  or  hereditaments  ia  England  or  ff^aUs^  &c«  ^ 
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[•46] 

A  papift  cannot 
take  a  freehold 
or  leafehold  e> 
ilatcbywill,  be- 
caale  taking  by 
will  is  taking  by 
purcbafe  3  4ni 
by  tbe  cxprefs 
words  of  the  ita- 
ruteii  &  J2  W« 
3.  cap.  4.  a  pa- 
pifris  difablrd  to 
take  by  pur- 
chate.     Alio 
tcrnis  for  years 
arc  cxprefly 
motioned  iathe 
Aatutr. 

(j)  Vide  Hill  VI 
F:i)^in»'aate 

%  V9l.  6« 


<^  And  all  and  fingular  eftates,  lerms  and  any  other  interefts 
^*  or  profits  whatfoever  out  of  the  land,  from  and  after  the 
**  faid  loth  of  April  to  be  made,  fufFered  or  done  to  or  for  the 
'  **  ufc  or  behoof  of  any  fuch  perfon  orperfons^oruponany  truft 
**  or  confidence  mediately  or  immediately,  to  or  for  the  benefit 
"  or  relief  of  any  fuch  perfon  or  perfons  (hall  be  utterly  void,  and 
^*  of  none  cffcQ,  to  all  intents,  conftruAions  and  purpofes  whatl 
**  foever  :'*  With  refpedl  to  this  claufe  it  was  argued,  that 
though  the  words  may  feem  general,  and  to  take  in  all  papifls 
of  what  age  foever,  yet  they  difablc  fuch  as  take  by  purchafe 
only ;  and  the  word  devife  being  left  out  of  this  part  of  the 
claufe,  and  ihferted  in  the  former  part,  fhews  it  to  have  been 
tbe  intent  of  the  a£t,  that  this  latter  fliould  not  extend  to  a 
divife^  but  to  a  purchafe  only,  where  the  party  papift  contracts 
for  an  eftate,  which  by  this  claufe  he  is  difabled  to  do  :  and 
taking  the  latter  claufe  to  extend  to  a  devife  as  well  as  the 
former,  the  z(k  is  inconfifient ;  for  that  by  the  latter  part  of 
the  paragraph  no  perfon  whatfoever  that  is  a  papift,  though 
ofi7«y  age,  can  take;  whereas  by  the  former  part  an  infant 
under  the  age  of  eighteen  and  a  half,  may  take,  if  fuch  infant 
(hall  duly  conform. 

♦  To  which  the  Lord  Chancellor  replied,  that  if  this  were 
res  Integra^  it  would  be  indeed  very  queftionable,  but  that  the 
point  had  been  fettled  in  the  cafe  of  Roper  and  Ratcliffe  (i), 
in  the  houfc  of  lords,  after  fo  folemn  a  debate,  as  ought  to 
render  it  conclufive  to  all  the  courts  at  Wejim'mjier ;  that  ac- 
cordingly fcveral  fubfequent  refolutions  (<?}  had  been  made 
purfuant  thereto,  and  therefore  to  recede  from  this^  would 
create  great  confufion  and  uncertainty,  the  confequence  of 
which  was,  that  the  word  purchafe  muft,  according  to  the 
above  refolution,  be  underftood  of  taking  an  eftate  by  purchafe  ; 
and  he  who  takes  by  devife  does  in  condrudion  of  law,  take  by 
purchafe.  And  the  words  terms  for  ^/jrj  being  particularly 
mentioned  in  this  claufe,  and  the  latter  words  thereof  being 
exprefs,    that   all    fuch   eftates,    terms  and   [A]  interefts  fo 


[A]  For  this  reafon  it  hab  been  determined,  that  where  a  judgment  was  givca 
to  a  papiit,  he  could  not  extend  the  land  ;  for  that  would  gi\e  him  an  intereft  in 
the  land  ;  and  it  is  the  fame  thing,  where  the  judgment  is  j?iven  in  trufl  for  a 
papill.     By  Lord  Farhr,  Lowtber  vcrfus  Fletcher,  HilU  1719- 


nf 
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made,  fhallbcTOid;  his   Lordfhip  was  Cf  opinion,  that  the    Davirsv. 

lady*  Ddverj  being  a  papift,  was  not  capable  of  taking  tbefe       Diwss. 

leafehold  eftates  by  virtue  of  her   hufband   the  lord  Dover^s 

will ;  obferving  withal,  that  the  cafe   of  Roper  and  Ratclfffi 

was  very  ftrong,  even  much   ftronger  than   the   prefent;  in 

regard  that  was  not  of  a  devife  of  land,  or  of  a  truft  of  land, 

to  a  papift ;  but  a  devife  only  that  the  land  fhouid  be  Jold  for 

payment  of  debts  and  legacies,  and  ihcfurplus  paid  to  a  papift ; 

which  was  notwithftandtng  refohed  to  be  a  profit  out  of  land ; 

and  as  the  devifee  of  the  furplus  might  in  equity,  on  paying 

the  debts,  &r.  tXtSt  to  take  the  land,   and   prevent  the  fale,        [  47  ] 

therefore  it  was  held  to  be  within  the  a£l. 

Whereupon  it  was  urged,  that  fuppofing  the  devife  of  thefe 
leafehold  eftates  to  the  lady  Dover  was  void,  (be  being  a  pa- 
pift ;  then  the  confequence  would  be,  that  they  muft  go  ac« 
cording  to  the  ftatute  of  diftribution,  which  gives  the  wife 
half,  vriiere  there  are  no  children,  as  i^n  the  prefent  cafe. 

But  here  it  was  infifted  by  the  other  fide,  that  as  the  wife, 
being  a  papift,  could  not  take  by  a  zc/i/(,  fo  neither  could  ftie 
be  intitled  by  the  ftatute  of  diftribution,  which  is  a  will  made 
by  the  Ugijlature  for  fuch  as  have  made  none  for  thcmfclvesi 
and  it  would  be  putting  it  in  the  power  of  the  papift  to  elude 
the  a£l  by  faying,  **  I  know  I  cannot  give  my  leafehold  eftate  to 
♦*  my  wife  or  child  that  are  papifls  ;  but  I  will  die  intcftate, 
•«  at  leaft  as  to  fuch  leafehold  eftate:'*  and  then  the  aft  ofj^r- 
liament  will  give  it  to  them,  tho'  they  be  papifts.  Befides, 
there  are  remarkable  words  in  the  aft  made  to  prevent  the 
growth  of  popery,  in  the  claufe  aforefaid,  which  fays,  **  that 
^  all  eftates,  ternps  or  intercfts  made,  done  oifuffertd^  to  or  to 
"  the  ufc  of  a  papift,  fliall  be  void/'  Now  dying  inteftate  is 
/tiering  the  eftate,  for  want  of  a  will,  to  go  to  a  papift.  Alfo 
the  intent  of  the  aft  was,  that  the  papifts  fliould  not  be  capa- 
ble of  taking  any  interejiin  leafehold  or  freehold  eftates,  where- 
by they  might  be  enabled  to  prejudice  the  government  J  and 
whether  fuch  papift  has  the  eftate  either  through  the  gift  of 
the  anccftor  by  his  making  a  will,  or  by  his  dying  intcftate,  it 
will  be  equally  within  the  mifchief  intended  to  be  prevented 
by  the  ad;  and  though  this  might  feem  an  hardftiip,  it  was  no 
more  ftill  than  what  the  zQ.  defigned,  {vix.)  to  put  hardlhips 
upon  papifts,  in  order  to  their  conformity. 
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O^Vf  it  V. 

t%8] 


A  ptp^ft,  if 
abovp  iS  and  a 
halt*,  13  tap^t>lc 
of  taking  lands 
)}y  Jefccnt  ;  alfo 
8    pi'/Hl    fT|:ty 
tajtc  a  pcrf ^nal 
ell4teUy  ihetta- 
t'utf  ut  diilribu- 
tioa. 

[49] 


^  On  the  contrary  it  was  argued,  that  though  the  aS  did  In^ 
tend  to  put  hard(bips  on  papiih>  yet  it  was  only  fuch  hard-* 
ftiips  as  the  words  and  plain  meaning  thereof  neceflarily  im« 
ported  ;  that  whether  a  papift  was  difabled  to  take  by  the 
fiatute  of  diftribution,  was  a  queftion  never  yet  determined  1 
that  the  term  [Bj  juff^red  oxi  which  fo  much  flrefs  had  been 
laid,  was  plainly  thrown  into  the  acl  as  a  word  of  courfe,  txA 
applicable  to  fuch  conveyances  as  fliould  thereafter  be  mad^ 
td  the  ufc  of,  or  in  truft  for,  a  papift,  hy  way  kf  common  reu^ 
very  \  but  that  fuppofing  the  v/oxifuffered  was  to  be  taken  ih 
the  largcft  extent,  then  a  defcent  would  1)6  within  the  claufe^ 
and  fo  no  lands  could  defcgnd  to  a  papift  of  abuvQ  the  dge  of 
eighteen  years  and  ftx  months ;  for  when  lands  come  by  de-» 
fcent  to  an  heir,  it  is  what  the  %ncc{koT  fuffers  to  happen  for 
want  of  a  will :  that  by  fuch  conftrudion  all  the  freehold  an4 
leafehold  eftates  that  fhould  ever  coipe  to  papifts  would  be 
cfteciually  difpofed  of;  the  former,  to  the  lord  by  way  of 
efcheat,  and  the  latter  to  the  crown,  for  want  of  an  owner. 
Laftly,  that  this  was  a  penal  law,  and  not  to  be  extended  by 
any  liberal  conftruilion, 

Lcrd  Chancellor:  I  do  not  know  that  this  point  was  ever  in 
Judgment,  but  I  am  of  opinion  that  a  papift  may  take  within 
the  ftatute  of  diftribution.  I  muft  recur  to  the  difabling  claufe 
in  the  latter  end  of  the  ftatute  of  the  1 1  fef  12  Jf^.  3.  made  to 
prejf^nt  the  growth  of  popery,  which  fays,  "  that  nO  papift; 
^*' (hzW purchtjje  any  manors,  lands  or  terms,  t^t,"  Now  a 
purchafe  muft  be  by  the  act  of  the  party  in  the  way  of  grant  of 
conveyance,  or  at  leaft  by  a  will ;  but  in  the  cafe  of  one  dy- 
ing inteftate,  it  is  the  a£f  of  the  lazcj  [C  j  it  is  the  kgijhtur^ 
that  gives  thefe  diflributary  ftiares  to  the  widow  and  next  of 
kin,  it  isafucce(Bon  ah  intejiato  to  a  perfonal  eftate,  fimilar 
to  a  defcent  of  land,  where  an  heir,  though  a  papift,  (as  here) 
,  ifabdvothe  age  of  eighteen  and  fix  months,  may  inherit* 
^ftdeS|theintentof  the  ftatute  of  diftribution  w»s,  that  the 
ijniftrator  fllouId  fejl  all  the  perfonal  eftate  of  the  inteftate, 


hii  eforeffion,  and  indeed  tho  whole  paragfaph,  is  almoft  word  for 
Jinfcribed  from  |  Jac.  i.  cot,  ^  Jtci,  6. 

IBv  the  fiune  reafon  it  fhould  leem,  that  a  papift  \\  capable  of  taking  a< 
Fby  the  titufy^  or  in  d^wtr. 

turn 
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turn  It  into  money,  and  diftributc  it ;  now  it  would  be  incon-     Davers  v. 
fiftent,  that  the  papift  (hould  have  a  (hare  of  the  money  Ufi  by       I>£wes. 
die  inteftate,  but  not  of  the  money  raifed  by  the  adminiftrator 
out  of  the  inteftate's  eftates. 

In  the  next  place  it  >j&as  admitted  on  all  fides  and  decreed, 
that  as  to  all  perfonal  things,  and  in  particular  the  goods  and 
furniture  at  Chuvely^  and  the  Surplus  of  the  plate  above  the 
5000  ounces,  the  lady  Dover  the  wiSow  was  intitled  to  a 
moiety  theroof  by  the  f^atute  of  diftribution. 

The  laft  queftion  was,  whether  the  perfonal  eflate  which 
the  lord  Dover  had  left  undifpoied  of  by  his  will,  ihould  b^ 
diftributed ^/ry?iV]^^i  or  per  capita?  The  lord  Dover  Yizy'xDg 
left  only  nephews  and  nieces,  {viz,)  one  nephew  by  his 
brother,  and  three  nephews  and  two  nieces  by  a  fiftcr» 
Whereupon  it  was  objected,  that  were  this  the  cafe  of  grand- 
nephews  and  grand-nieces  that  were  next  of  kin,  theyfho'uld 
take  [D]  per  capita ;  bccaufe  the  ftatutc  fays,  **  there  (hall  I  50  ] 
'*  be  no  reprefcntation  among  collaterals  after  brothers  and 
♦*fiftcrs  children:"  But  among  nephews  and  nieces,  (as 
h^re]  there  may  be  reprefentation  by  the  exprefs^words  of  the 
flatute. 

But  here  Lord  Chancellor  interrupted  the  counfel  and  faid,    If  one  <!»«' »n- 
that  all  thefe  nephews  and  nieces  of  the  inteOate  were  equally    hfue,  brother  or 

filler,  but  leav- 
ing fereral  brothers  and  fiftrrs  chMdrcn,  (viz.)  one  n^nhcw  by  a  brv.thfr,  and  three  nephews  and  iwro 
nkces  by  «  ftfter^  thefe  ih^ll  uke  per   c^piu,  «ad  nui  per  ilirpr«i)    becMMi  ^^  equally  of*  kin* 


[D]  It  may  in  this  cafe  be  not  improper  to  talcp  notire,  that  where  .1  prrfon  thus 
ifititled  to  a  diilributary  Jhrire,  dies  within  a}  car  ntrcr  the  intrrtatc  ;  in  luch 
caie,  though  by  the  liar  ate  no  diilribution  is  to  be  made  within  a  yc?.r,  yet  the 
ihare  of  the  deceafed  perfon  will  be  an  liitcreft  vcfted,  iranfmilliblc  to  his  executors 
Qj  adminiftrators  :  for  ///  this  J'unje  the  ftatute  makes  a  will  for  the  intell.itc  ;  an  J 
it  is  as  if  a  legacy  was  bcqaeathcd  jKivable  a  year  hence,  which  would  piainiy  be 
aa  intereft  veiled  prclently.  Na\ ,  where  one  died  without  wife  or  iilue  and 
iotellatc,  leaving  a  father,  who  allb  liiud  before  taking  out  uJminiftr.ition,  or 
altering  the  property  of  the  elLite  ;  thouoh  in  that  cafe  there  was  only  one  who 
could  claim  as  next  of  kin,  and  fo,  literally  and  ilridly  fpe.ikinor,  there  could 
be  no  diftributton  \  yet  oy  the  llitiue,  the  right  to  the  intcilate':.  ^Kribnal  eilarc 
veftcd  in  the  father,  and  conlc\]ucntly  belongcvl  to  his  OAecut:rs  or  adminiftra* 
tors,  and  not  to  the  x\^yi\  of  kin  to  the  lirll  iniciLite,  ^.10  i<i  luch  cafe  happened 
to  be  a  difterent  perfon,  (Jrice  v.  Grue,  by  the  Lord  Cn-ivper,  HUL  1708.  A'^  • 
x^ote;  MT.k'ernon  upon  this  occafion  tolJ  the  reporter,  it  had  bten  twenty  tin  f 
dpcermined  in  equity,  that  where  there  is  only  cue  perfon  intitled  to  take  the  p  ... 
ibqa}  ellate  of  the  inteilute,  as  next  of  kin,  the  Itatute  veiU  the  riorht  in  that  ^e^** 
ion,  making  him  a«  a  legatee  of  the  part/  deceafed. 
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Davers  V, 
Dewes. 


{a)  Pre.  Cha, 
54- 


of  kin  to  him,  and  took  as  fuch,  and  not  by  reprefentation  .^ 
confequently  they  muft  take  per  capita^  and  not  per  Jlirpes  : 
fecus  had  any  one  brother  or  fifter  been  living  at  the  lord 
i>^i;^r's  death :  that  this  point  had  been  determined  by  the 
Lord  Somnurs  upon  great  deliberation  in  the  cafe  of  (^7)  IValfl} 
and  JValJh^  and  fubfequent  cafes  having  been  refolve d  agree- 
ably thereto,  it  was  fit  that  matter  fhould  now  be  at  reft  (i). 


(i)  Vide  Lloyd \,  Tench ^  2  Vez.  213. 
Borers  V.  LitiUiuocii,  ante  1  vol.  595. 


Durant    v.   Preft^oodj    i    Atk.   454. 
Stanley  v.  Stanley,   i  Atk.  455. 


r*5t  ] 

Cafe  13. 

Lord  Ciian- 
tcUcrKiNG. 

A  prcfbytciian 
vh.i  had  tiuce 
infant  cljuiiucrs 
bred  up  tliat 
way*  and  had 
ihicc  l)ri)thois 
p'cillytcri.!n5, 
m.ilccs  his  will, 
arpiniin^  his 
hrorher?,  and 
a!fo  a  clcyy^ 
min   oi   the 
cliutch  of" £11. 
gland,   guar- 
<^ians   to  l)is 
three  infant 
daughtC'a,  .md 
d'cs  having  iVnt 
hiscloc  : daugh- 
ter to  It  is 
rcxt  bro- 
ther;   t'lc  clcr. 
g>in.in  jc:s 
the  two  o'.hcr 
dau^. 'iters  mio 
h;$  cuftody,   ind 
pi  ices  tlicnfi  at 
h   biiard'ng. 
Ichoul  wriere 
they  were  bred 
according  to  the 
church  or  En- 
|;lani  }    and 
brought  h'.s  bill 
to  hive  the  el- 
dt^il  daughter 
placed  oat  with 
the  other daugh- 
ters ;  the  three 
br offers  that 

ueic  prelbytcrians  brought  their  bill  to  have  the  two  daughters  delivered  to  them,  offering  parol 
cviuence  (Iiat  the  tellator  dircdhd  and  declared  he  would  have  his  children  bred  up  preibyterians| 
the  court  ceclared  no»proof  out  of  the  will  ought  to  be  admitted  in  the  cafe  of  a  devife  of  a  guaidiaa* 
iliip,  acy  moiC  ihon  ia  ihc  cal'e  oi  a  devife  of  land. 

Other 


♦  Storke  v  erf  us  Storkc  &  c  contra. 

7  AMES  Storkgj  aconfiderable  merchant  at  Rumfey  m 
Hampjhire^  had  three  daughters,  Mary^  Elizabeth^  and 
Jiiu  Sicrke ;  James  Storke  was  a  ftri£t  prefbyterian,  and  bred 
up  all  hk  children  and  family  that  way:  he  had  three  bro- 
thers, Samuel^  Thimas^  and  Abraham^  who  were  alfo  prefby- 
tcrians.  The  faid  James  Storke  having  furvived  his  wife, 
made  his  will,  and  appointed  his  three  brothers  and  one  >/«- 
dre-ius  (who  was  a  clergyman  of  the  church  of  England^  and 
his  wife's  brother)  executors  thereof,  and  guardians  to  bis 
three  infant  children.  The  teftator  in  his  life-time  fent  his 
eldeft  daughter,  who  was  fixteen  years  of  age,  to  his  brother 
SoiS^l  Storkt^  a  nrcrchant  in  London^  to  be  educated,  and  foon 
after  died.  Upon  his  deccafe,  Andrews^  one  of  the  guardians, 
living  near  the  teftator  in  Hampjhire^  got  into  his  cuftody  the 
two  daughters  that  were  at  their  father's  houfe  at  his  death, 
and  placed  them  at  a  boarding-fchool  in  Hampjhire^  where 
they  were  bred  up  in  the  way  of  the  church  of  England.  After 
which  he  procured  a  bill  to  be  brought  in  the  names  of  the 
three  infant  daughters,  againft  the  four  executors  and  guar* 
dians,  for  an  account  of  the  teftator's  perfonal  eftate,  the 
greateft  part  whereof  was  in  the  hands  of  the  three  Storkes^ 
the  tcftator's  own  brothers,  and  praying,  that  the  court  would 
give  direftions  for  the  education  of  the  three  infant  daughters 
in  the  way  and  principles  of  the  church  of  England.     On  the 
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t)th^r  hand,  the  three  brothers  'brought  their  bill  to  have  the     SroRrE  <z^ 
two  daughters  delivered  to  tbim.  Storks, 

The  Lord  Chancellor  decreed  an  account  of  the  perfonal  £  52  J 
eftate ;  and  in  regard  the  three  brothers  of  the  teftator,  the 
Sfriis^  had  no  way  mifbehaved  themfelves,  but  had  aded  in 
«vei7  thing  for  the  good  and  benefit  of  the  infants  eftate ;  all 
parties  were  ordered  to  have  their  cofts  out  of  the  faid  eftate. 
But  though  there  were  proofs  in  the  caufe,  of  dire«5lions  ha- 
ving been  given  by  the  teftator,  that  his  children  (hould  be 
brought  up  in  his  own  form  of  religion,  and  as  prefbyterians  j' 
yet  the  fame  not  being  exprefTed  in  his  will,  his  Lordfbip  de« 
clared,  he  would  not  go  out  of  the  will,  nor  hear  any  parol 
proof  touching  the  teflator's  intentions  how  his  infant  daugh- 
ters {hould  be  educated  as  to  their  religion;  faying,  that  parol 
proof  ought  no  more  to  be  admittied  in  the  cafe  {i)  of  the  devife  of 
a  guardianflnp^  than  in  the  cafe  of  a  devife  of  land.  However, 
with  refpea  to  the  cldeft  daughter,  Ihe  being  above  the  age  of 
fbcteen  years,  and  in  London^  at  the  houfe  of  the  teflator's 
brother  Samuel  Storke^  one  of  the  guardians ;  it  was  ordered 
that  (he  fliould  be  fent  for  immediately  into  court,  which 
being  accordingly  done,  and  (he  being  there  afked  where  (he 
deiired  to  be  ;  on  her  expreffing  a  defire  to  continue  with  her 
uncle  Samuel  Storicj  his  Lord(hip  declared  (befhould  continue 
there  if  (he  pleafed. 

# 
As  to  the  other  two  daughters ;  though  it  was  prefTed  ffiat 

the  three  guardians  and  thofe,  the  teftator's  own  brpthers,  did 

defire  to  have  thefe  children  delivered  to  them,  and  that  the 

court  had  a  power  fo  to  do,  fince  by  the  guardians  difagree- 

ing,  the  Cfarc  and  guardian(hip  of  the  infants  devolved  to  the 

court  5  [E  J  and  though  this  was  reprefented  to  have  been  the 

intention   and  earnefl  defire  of  the  teflator,  who  could  not        [   S3  3 

believe,  that  the  fingle  guardian,  the  clergyman  would  have 

oppofed  the  other  three ;  and  notwithflanding  it  was  infifled, 

that  in  the  cafe  of  fo  great  a  majority,  the  court  would  order 

the  two  daughters  to  be  delivered  over  to  the  three  guardians. 


[E]  Se9  the  cti(c  of  The  Duke  of  Beaufcrt  v.  Bertj,  vol.  i.  p.  703.  aad  that  of 
Dary  V.  Lord  Hfildeme/s,  cited  there  ia  the  note. 


(1)  Sed  vide  Jnon.  %  Vcz,  56. 


to 
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T  --?  "i jcarri  is  thejr  (hould  think  proper,  cfpccialljr  fn  re«* 
r:--^  iic?  the  acl  of  (<?)  toleration,  it  is  not  unlawful  to 
B«^  j  s»r»  ^reibyCcrians :  and  the  intention  of  the  tcftator  in 
mi  ^vruf  tilings  ought  to  take  place :  yet  the  Lord  Chan* 
c:  .rwcuIJ  te  no  more  than  direct  the  Mailer  to  inquire. 
«:c:.".tfc  the  fvhool  in  Hampjbire^  at  which  the  two  younget 
ciiw-rsn  were  placed  by  the  guardian,  the  clergyman,  was  4 
fMii  4;iJ  proper  fchool  for  their  education  \  giving  liberty 
t.^  x'i  parties  to  apply  to   the  court  as  there  fbould   be  oc- 


(1)  Reg.  Lib.  B.  1729.  fol.  474. 

Captain  Strudwicke's  Cafe. 


THE  defendant,  captain  Strud-juichy  Ytzv'mg  been  com« 
mitted  to  Newgate^  as  the  county  gaol,   for  debt,   and 


>^,.  IV.    .  «  *h<!» 

\y^       having  been  fucd  in  the  fpiritual  court  at  the  promotion  of  bis 


^s^  ^^\• 


ii 

^^ V  •  »    l-»* 

.1  t  k\*\\ 


"^      '"*""';'     \i\iK\  i(tula  adulUrii  ^  favltia  i  in    which  court  there  was  a 

•";•     fcntcncc  of  divorce  a  menja  l^  ihoro^  and  a  condemnation  in 

volis,  for  non-payment  whgrcof  he  being  excommunicated, 

und  having  lince  procured  himfelf  to  be  removed  by  kaUaf 

.V«!I»ViVi  .11.    ,j»yi«i  into  the /Vr^/  prifon:    the  profecutor   in  the   fpiritual 

*•  ,\\^,,!m,1'4"*    court  applied  to  the  curfitor  to  make  out  a  writ  of  exccmmuni^ 

yii«.«i  v«i*Mim*   ^,^^^  iU}pii'tuh^  JncdlcJ  to  the  warden  of*  the  Fleets  to  charge  the 

Jp^uiOi^M*-*-!!    tliTcnd4nt  Strudw'uke   therewith.      But  the   curfitor,   appre- 

il^^t^M^-^'i*    hflldiiig  lh4t  it  was  ihc  conftant  courfe  to  make  out  this  writ 

^(iH»  (H-i>iti       cf  exeoNimunicato  capiendo  to  the  jheriff^  and  to  no  other  ferjon^ 

Ji^iTflllM"'    refiiffd  to  make  out  the  fame   direfled  to   the  warden  of  the 

jM|iri'''H'*'*    ^^^'^'  wfhtrcforc,  as  the    directing  the  writ  to   the  flieriff 

M»*l  J^'*  **       would  be  to  no  purpofe,  forafmuch  as  he  could  not  go  into  the 

Vil*^*'"'  •  '•'•*      /7rrr  prifon  to  execute  it,  fo  that  here  would  be  a  failure  of 

i^«?,*.!llll'''*'*   jtiftlte,  unlcfs  the  writ  might  be  directed  to  the  warden  of  the 

[iH'i  Vletti     for  this    reafon,     application    was     now   made    to 

I  *   S4  J      rhr  court  of  c*liancery,  for  an  order  to  the  curfitor  to  make 

#iiil  ihe  writ  as  defircd ;  infifting,   that  this  ought  the  rather 

III  lie  lion**,  bccaufe  the  defendant,  while  he  remained  a  pri- 

//iiM:r  in  Ni'Wgate^  the  county  gaol,  might  have  been    there 

£ h«rjt« J  by  the y*rr//";  whereas  having  by  his  own  artifice 

removed 
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Irtmoyed  himfelf  to  the  FUetf  he  had   now  endeavoured  td       Sr^uD* 

elude  the  jufticc  of  the  court.     That  the  ftatute  of  the  <th       vyr«c«s*$ 

of  Eliz.  tap.  23.  (whereby  the  writ  of  excommunicato  capiend$ 

that  was  before  returnable  in  chancery  is  made  returnable  in 

the  king^s  bench)  mentions,  throughout  the  feveral  parts  of  ir^ 

the  Jberiffor  other  officer  to  whomfuch  writjhall  be  dire^ea^  or  to 

tvhom  the  execution  thereof  Jhall  appertain ;  which  words  imply^  chat 

the  writ  may  be  direftcd  to  ^her  officers  as  well  as  the  (hcriff ; 

and  it  is  plain,  that  in  fome  cafes  it  cannot  be  directed  to  the 

iberifF,aswherethe(herifi^is  the  perfon  excommunicated;  on 

which  occafion  it  muft  be  direflcd  to  the  coroner :  and  by  the 

fame  reafon,  in  the  preient  cafe  the  writ  might  (it  was  faid)  be 

dire£led  to  the  warden  of  the  Fleets  both  to  prevent  a  failure  of 

juftice,  and  that  the  party  (hould  not  take  advantage  of  bis 

own  artifice  in  removing  himfelf  from  Newgate  to  the  Fleet. 

The  Mafter  of  the  Rolls,  before  whom  this  matter  wail       f  5<  1 
moved,  aflced  whether,  there  was  any  precedent  of  a  writ  of  ^Ijc  court  i 
gxcommunicato  capiendo  being  direftcd   to  the  warden  of  the    att!!chmeimi 
Fleet?  To  which  it  was  anfwered,  that  none  could  be  found;    the  warden  <jr 
but  that  the  court  of  chancery  had  often  directed  their  attach-' 
ments  to  the  warden  of  the  Fleet  to  take  the  prifoncrs  in  the 
Fle^t  prifon. 

Upon  which  his  Honour,  having  taken  time  to  confider  of 
it,  on-  the  day  of  motions  next  after  the  term  declared  his 

opinion,  that  the  court  of  chancery  could  not  order  the  car-*  WrSt  •f  «r 

fitor  to  direct  this   writ  to  the  warden  of  the  Fit//,  the  fame  !°?r?*'^*^\'* 

being  a  vycountiel  writ  i  and  though  the  words  of  the  ftatute  *^''5  botwiiti* 

of  Elizabeth  in  feveral  parts  thereof  mention,  the  (heriff  or  party,  ©r  oeHer, 

^tber  officer^  this  might  be  meant  of  bailifs  of  Uberties^  or  the  TJ^dl"'/ ^* 

^fr^ner,  who  in  all  cafes   is    the  proper  officer    to   execute  ***  ^'*rtatd  t* 

>         1  t        ft         n*  •  the  COrOQCT* 

procefs  where  the  Ihcnff  IS    a  party,    or    otherwife    inca- 
pacitated ;  that  in  the  county  palatine  o[  Durham  the  writs  are 
^ireded  to  the  chancellor  of  t^urham^  ordering  him  to  com- 
mand the  (heriffi  that  in  this  cafe  there  need  be  no  failure  of  In  the  county 
juftice,  bep^ufe  the  writ^  might  be  difecftcd  to  the  iherifF,  on    Eam'w,rtsar"'' 
Dkhofe  returning    a  non  ejl   inventus  into   the    king's  bench,    <iireatd  to  the 
that  court  might  grant  zn  habeas  corpus   to  bring  upthepri-    Durham,  or Jer. 
foncr,  and  there  charge  him  with  an  excommunicato  capiendo:    mfndthrihe'^* 
bu4  that  the  court  of  chancery's  granting  attachments  to  the   "^* 
warden  of  the  Fleet  was  not  a  parallel  cale,  becaufe  thofe  at- 
Cachments  ^re  not  returnable  in  the  king's  bench^ibut  in  cban- 

eery; 
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ni"i>  b"  return- 
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eery  5  whereas  all  writs  of  ixcommumcato  capiendo  muft  be  re- 
turnable in  the  king's  beach.  Wherefore,  there  being  n» 
preceuent  of  fuch  writ  being  ever  direded  to  the  warden  o( 
the  FUit^  nor  any  likelihood  of  a  failure  of  juftice  for  want  of 
it,  his  Honour  refufed.to  order  the  curfitor  to  make  out  this 
writ  dircclcd  to  the  warden  of  the  FIc€t. 


Cafe  15. 

Lord  Chan- 
cellor Kino, 
Lord  Chief 
Jufticc  Ray- 

110NF>, 

Lord  Chief 
Baron  RtY- 

NOLDS, 

l^Vf  Juilice 

Prjce. 

9  £q  Ca.  Ab* 

jjo.  pi.  9- 
Fitrgib,  150. 
A.  has  two 
fons,  H.  and  C. 
and  on   the 
marr'page  of  B. 
A.  fettles  part 
of  bis  lands  on 
R.  in  tail;  aiid 
A.  bclnifoifcd 
in  fee  of  the  re- 
tcrfion  of  thcfc 
Unda»  and  0/ 
other  lands  In 
pofleflion,  dc- 
wfits  «  all  h;» 
•*  UnJsandhe- 
«<  teditamenU 
<*  Bot  othcr^ 
«*  wife  by  him 
«*  r«ttlet>ordif- 
•«  pofad  of  j'* 
the  rcvcffion  in 
fee  will  pafs* 

[•56] 


♦Chcfter  verfns  Chefter. 

SIR  John  Chejlcr  had  two  fons,  Tf^ilUam^  afterwards  Sir 
fflliiam  Chejicr^  and  John^  now  Sir  John  Che/ler\  Sir 
John  Chejivr  the  father,  on  the  marriage  of  his  eldeft  foa 
lHUiaTn^  fettled  lands  of  800/.  p€r  annumypsin  in  pofleiHon,  and 
part  in  reverfion  after  his  own  death,  on  the  faid  JVilliam  for 
life,  remainder  as  to  part  thereof  to  the  wife  of  WilUam  for 
life,  remainder  to  the  firft^fsi'r.  fon  of  the  marriage  in  tail 
male,  remainder  to  truftees  for  6co  years  to  raife  portions 
for  the  daughters  of  the  marriage,  [viz.)  4000/.  amongft  all 
the  daughters,  remainder  to  the  faid  IVilliam  and  the  heirs 
male  of  his  body  by  any  wife,  remainder  to  Sir  John  Chefter 
the  father  in  fee.  Afterwards  Sir  John  Chejier  the  father  fettled 
other  lands  of  near  1000/.  per  annum^  on  his  younger  fon, 
now  Sir  John  Chejier^  for  life,  remainder  to  his  firft,  ifc. 
fon  in  tail  male  fucceflive)y ;  and  being  feifed  in  fee  of  lands 
inpoflcflionof  about  4C0/.  per  annum ^  in  Littlet^n^  Afar/Ion 
and  Milbraoke,  by  his  will  devifed  all  his  lands,  tenements  and 
hereditaments  in  thefe  three  towns  of  Littletany  MarjUn^  and 
Mtlbrookej  or  elfewhere^  not  by  him  formerly  fettled^  or  thereby 
by  him  otherwife  difpofed  of  to  iruftees  for  the  term  of  100 
years,  upon  the  trufts  therein  mentioned,  remainder  to  bis  faid 
younger  fon  John  Chefter  in  fee.  The  truft  of  the  term  of  100 
years  was,  to  raife  money  out  of  the  yearly  rents  and  profits 
of  the  prcmifles  comprifcd  in  the  faid  term,  to  pay  the  tefta* 
tor's  debts  and  legacies,  in  aid  of.  his  perfonal  elbte.  The 
teftator  died,  leaving  an  eldeft  fon  IViUiamy  afterwards  Sir 
lyilUam  Cheflery  and  a  younger  fon  John^  now  Sir  John 
Chefter.  About  a  year  after  the  death  of  the  teftator.  Sir 
Wittittm  Chejier  died,  leaving  fix  daughters,  (the  now  plaintiffs] 
and  leaving  no  iiTue  male. 

•  The  queftion  before  the  court  was,  whether  this  remote 
Itverfion,  expe£tant  upon  the  Teveral  eftates  created  by   the 

faid 
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did  Tettletnent  on  the  teftator*s  fon  JVtUiam^  ihould  be  con-  Chcstek  v. 
ftnied  to  have  palled  by  this  will  I  if  it  did,  then  it  would  be-  ^'"EsiitR. 
long  to  the  defendant  Sir  John  Chejlcr*^  if  not,  the  fame 
woidd  defcend  to  the  fix  daughters  of  Sir  IViUiam  Chefter^  as 
lieirs  at  law  of  Sir  John  the  father,  and  Sir  William  his  elJeft 
lba«  And  now  this  cafe  was  argued  before  the  Lord  Chan- 
cellor, the  L*ord  Chief  Juftice  Raymond^  the  Lord  Chief  Baron 
lUjmUt^  and  Mr.  Jufticc  Price^  whom  the  Lord  Chancellor 
called  CO  his  affiftance* 

And  by  thoTe  who  argued  for  the  plaintiffs,  the  heirs  at  law, 
it  was  infifted,     that  according   to  the  wDrds  of  the  will, 
according  to  the  intention,  and  the  feveral  circumftanccs  ma- 
nifefttng  fuch  intention,  it  could  not  be  reafonably  thought, 
that  the  teftator  meant  to  pafs  this  remote  reverfion  in  fee  by 
his  will;  that  as  the  plaintiffs  were  heirs  at  law,  they  were  to 
be  favoured,  and  not  Co  be  difinherited   by  doubtful   words, 
efpecially  as  they  were  not  endeavouring  by  this  fuit  to  drip 
the  honour;  fincethebetter  halfof  the  eftatc  had  been  fettled, 
by  Sir  John  Oajiir  the  father,  upon  the  defendant  his  younger 
Ion,  in  his  life-time,  in  pofleflion  and  reverfion;  but  that  the 
daughters  of  Sir  WiUiaifi  would  not  be  provided  for  according 
to  their  quality,  if  they  had  only  4000/.  among  fix  of  them, 
and  the  additional  lands,  which  they  were    intitled   tq  from 
their  father  Sir  WiUiam^  were  but  of  fmall  value:  that  the 
queftion  was  not,  whether  Sir  John  Chcjhr  had  it  in  his  power 
todevife  this  reverfion  in  fee;  for  it  was  plain  he  had ;  but 
whether  in  this  cafe,  it  was  his  intention  to  pafs  it ;  and   here 
it  was  faid  to  appear  plainly  not  to  have  been  his  intention;       t  58  ] 
for  that  if  he  bad  really  intended  to  devife  this  reverfion  in 
fee,  he  would  have  mentioned  it,  as  he  had  done  other  lands 
of  lefs  value.     He  had  dcvifcd  all  his  lands  in  the  three  towns 
of  Littleton  Marflon  and  Milhroohe^  and   why  not  In  the  other 
towns, where  the  lands   were  of  greater  value?  That  it  was 
true,  in  this  devifing  daufe  the  tcflator  had  added  the  word 
ilfewhere^  (the  devife  being  of  all   his  lands,   tenements  and 
hcrediuments  in    thefe   three  towns,    and  el/e^vherf -,)     but 
that  this  loofc,  general  cxpreflion,  when   the   teftator  had  be- 
fore defcended  to  particulars,  fhould   never  take  in  lands  of 
greater  value  than  the  particulars  before  exprefsly  mentioned ; 
for  which  was  cited  the  cafe  of  IV^nn  and  Littleton^  1  f^ern.  3. 

and 
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Chester  v,  at)(t  2  ^/t/«  351.  where  the  fame  cafe  is  reported  hj  the 
Chester*  name  of  Sir  Thomas  Littleton's  cafe,  and  is  as  follows  :  A  man 
devifed  to  J.  S,  and  his  heirs,  all  his  lands  in  Detibighjhire^ 
Montgomeryjhin  and  FVtntJhiriy  or  elfewhen  within  the  dominion 
^  Wales  ;  and  the  teftator  was  feifed  in  fee,  and  in  poflcffion^ 
of  lands  in  other  counties  within  the  dominion  %AWaUs^  that 
were  in  mortgage  to  him,  and  thefe  mortgaged  lands  were  of 
greater  value  than  the  other  lands )  whereupon  it  was  de* 
dared  to  be  the  then  Lord  Chancellor's  opinion,  and  decreed^ 
that  after  the  teilator  in  that  cafe  had  defcended  to  particulars^ 
the  word  elfewhere^  which  is  like  an  etceeteta^  and  comes  in 
currente  calatnoy  fhould  not  comprehend  lands  of  greater  value 
than  thofe  which  had  been  particularly  mentioned* 

But  that,  taking  the  word  elfewhen  in  the  moft  extenfiv^ 
iignification,  yet  that  was  reftrained  by  the  fubfequent  words 
not  bj  him  former  ly  fettled^  or  otherwife  difpofed  of\  ahd  then  the 
devife  would  run  thus :  **  I  devife  all  my  lands  and  heredita*. 
**  ments  in  Littleton^  Marjlon  and  Milbrooke^  and  eifewbere, 
r  ^  1  **  "°^  ^y  ^^  formerly  fettled.*'  Now  thefe  words  formerly 
fettled^  muft  be  rcftriftive,  and  be  intended  to  prevent  fomc 
lands  from  paiHng  by  the  will,  which,  were  it  not  for  this 
ctaufe,  would  have  been  included  therein  \  and  confequently 
will  prevent  the  pailing  of  this  reverAon  in  fee*  For  furely, 
if  the  tcflator,  or  any  one  living,  were  afked,  whether  the  lands 
in  Sir  IVilliam  Chejler's  fettlement  were  not  fettled,  the  tefta* 
tor  and  all  mankind  muft  anfwer  in  the  affirmative  j  they  were 
fettled  on  Sir  JViUiam  Chejier*s  marriage,  and  if  fo,  were  not 
to  pafs  by  this  will ;  for  only  the  lands  not  formerly  fettled  by 
the  teflator  were  to  pafs  by  this  will,  and  though  the  reverjion 
in  fee  was  not  fettled,  yet  the  lands  wem^  and  therefore  muft 
not  pafs. 

That  fuppofe  the  words  of  the  devife  were,  **  I  devife  all 
«*  my  lands,  excepting  the  lands  fettled-,*'  this  had  been  the 
fame  as  if  all  the  lands  mentioned  in  the  fettlement  made  on 
the  marriage  of  Sir  IVilliam,  had  been  particularized  in  this 
exception  ;  and  if  fo,  there  had  been  no  colour  to  think  that 
the  lands  excepted  fhould  pafs.  And  for  this  was  cited,  as  an 
cxprefs  authority,  the  cafe  of  Hyly  v.  Hyfy  3  Mod.  229.  Alfo, 
if  the  teftator  had  devifed  all  his  landsy^z/i^tf/on  his  fon  ffll^ 
Ham  en  his  marriage,  this  would  certainly  have  pafled  tho 
.    2  reverfioa 
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rcverfion  of  the  lands   thus  fettled  j  and  it  would  be  very    CntsTft  a* 
f^tange,  that  the  dcvife  of  the  land  notfettUdy  and  the  devife  of     Chester. 
the  \ztiA%fittUdy  Ibould  receive  the  fame  confiruAion,  though 
fliey  ieem  to  be  diametrically  opf^ofite. 

Xhat  the  inducement  and  occafion  of  the  teftator's  making 
this  devife  was  a  plain  indication  of  bis  meaning,  and  (hewed 
he  did  not  intend  to  pafs  the  land  fettled  on  his  fon  U^ilUam  \ 
for  the  devife  of  all  thefe  lands  was,  to  truftees  for  joo  years, 
in  truft,  out  of  the  annual  profits  to  pay  his  (the  teftator's) 
debts,  remainder  to  the  prefent  Sir  J^hn  Cbtjiir  in  f^e.  Now, 
nothing  could  be  intended  to  be  comprifed  in  this  remainder 
in  fee  to  the  prefent  Sir  John  Chtfttr^  but  what  was  compre- 
hended in  the  term  of  loo  years,  and  ihatzo\j\&  not  reafou- 
ably  be  fuppofed  to  include  the  lands  comprifed  in  the  before  r  ji  i 
mentioned  term  of  600  years )  befides,  ail  thefe  lands  in  Sir 
Witiam  Cbtfiir^s  ^ttlement  were  limited  to  Sir  If^ilUam  in 
tail  male^^iffr^;  namely,  in  default  of  fons  of  that  marriage, 
to  him  and  the  heirs  male  of  his  body ;  and  it  was  not  reafon- 
able  to  make  the  reverfon  in  fee  a  fund  to  pay  debts,  which 
was  not  fo  much  as  ajjits  for  that  pufpofc. 

Further :  The  truft  is  to  pay  debts  out  of  the  dnnual  r/nis 
and  profits^  fo  that  the  eftate  is  not  to  be  fold,  but  only  the 
annual  profits  to  be  applied  :  but  furely  the  edate  fettled  oa 
the  firft  and  other  fons  of  Sir  JViUtam^  whofc  lady  Was  every 
year  delivered  of  a  child,  till  within  a  year  of  the  death  of 
the  teftator  Sir  John  Ohtfitr^  could  not  afford  an  yearly  profit 
towards  finking  the  debt.  That  as  to  the  cafe  of  Strode  v. 
Ladj  RuJfiU  2  /V».  621-  (and  which  it  was  apprehended 
might  be  objeded)  where  one  devifed  all  his  lands  and  here- 
ditaments 9vi  of  fettUment  to  his  nephew  Strode^  he  taking  upon 
himfelfthi  name  ^Litton;  there,  the  condition  of  taking  up- 
on  bimfelf  the  name,  (hewed,  he  was  to  continue  in  the  family, 
and  therefore  to  have  the  family  eftate,  and  confequently  the 
feverfion  in  fee  of  what  was  fettled.  Again,  what  further 
diftinguiihed  the  principal  cafe  from  that  of  Strode  v.  Lady 
RvJJil^  and  the  feveral  other  cafes  in  the  books  of  that  na- 
ture, was,  that  in  the  principal  cafe  there  was  an  eftate- tail 
in  being  in  a  third perfon^  and  not  in  the  teftator,  by  which 
means  the  reverfion  in  fee  not  being  aflets,  was  of  no  value  in 
the  eilimation  of  law^  and  therefore  ought  not  to  pafs  by  the 

general- 
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One  devifcs  nil 
bis  lands  in  A. 
B. and  C.  »nd 
elfcwherc.    The 
teftator  has 
lands  in  A.  B. 
and  C.  and  lands 
of  much  greater 
value  in  another 
county  ;  the 
lands  in  the  o- 
Cher  county  (hall 
paGs  by  the  word 
••clfewhcre." 


*  general  words  of  all  the  teftator's  lands  and  hereditaments 
net  othtrwife  fettled. 

Laftly,  It  was  obfcrved,  that  a  field  called  Berry  Fields 
wherein  were  the  conduit  and  water-pipes  which  fupplicd  the 
capital  mefluage  with  water,  (and  which  capital  meflfuage 
was  fettled  on  the  marriage  of  the  eldcft  fon  IVtUtam  Chejier) 
had  by  this  will  o^Sxr  John  Chejier^  been  devifed  to  the  eldeft 
fon  ITillsam  and  his  heirs ;  from  whence  it  was  faid  to  be  na- 
tural to  infer,  that  the  fee-fimple  of  the  capital  mejjuagey  and 
the  fee-fimple  of  the y&A/ were  not  intended  to  be  paited; 
confequently  that  the  revcrfion  in  fee  of  the  former  was  not 
intended  to  be  difpofed  of  from  the  heir  at  law,  to  the  prefent 
Sir  John  CheJler. 

But  the  Lord  Chancellor  and  the  Judges  aflifianxs,  were 
all  clearly  of  opinion  againft  the  plaintiffs.  They  admitted 
that  the  heir  is  the  univerfal  reprefentative  of  his  anceftor, 
and  by  doubtful  words  ought  not  to  be  diiinherited :  but  faid, 
the  qucftion  here  was,  whether  thefe  words  were  doubtful  ? 
they  thought  not ;  that  the  word  elfewhen  was  the  fame  as  if 
the  tcftatorhad  faid,  be  devifed  all  his  lands  in  the  three  towns 
particularly  mentioned^  or  in  any  other  place  whatfoever  \  and  that 
there  was  no  reafon  to  reje£);  fo  plain,  proper,  and  intelligible 
a  word  in  a  will  as  this,  which  probably  was  infcrted  to  avoid 
the  prolixity  of  naming  the  feveral  other  towns  in  which  the 
premiiTcs  lay,  it  being  a  great  edate,  and  difficult,  at  the  time 
of  making  the  will,  and  when  the  teftator  might  be  fuppofed 
to  have  been  inops  confiiiznd  without  his  writings,  to  particu- 
larize all  the  towns.  That  the  word  elfewhere  was  therefore 
the  moft  fignificant,  fenfible  and  comprehenfive  word  that 
could  be  ufed  for  that  purpo^/e,  equivalent  to  the  naming  of 
them  ;  and  it  would  be  of  the  moft  dangerous  confcquence, 
under  pretence  of  conftruing  this  will,  and  affifting  the  tefta- 
tor's intentions,  to  rejedl  a  word  fo  material  to  be  made  ufc 
of,  both  for  the  fake  of  brevity  and  fecurity  (r). 


(i)  So  I^Gcke  v.  Rcoke^fic,  Cha.  202. 
&  2  Vern.  461.  S.  C.  K'tKgfman  v. 
Kimgfman,  2  Vcrn.  560.  Ridout  v. 
Jfetim,  3  Atk,  492.     Freeman  v.  Duke 


\ 


ofCbandos,  Covvp.  360,  363.  Aikynt 
V.  Atkytts,  Cowp.  808.  fide  tamen 
Strong  V.  ^'eatt,  2  Burr,  912.  A:  5  Bro, 
P.  C,  496.  s.  c. 

That 
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That  as  to  the  cafe  of  Sir  Thomas  LitiUton^  cited  oq- the  CmsTtift  v* 
other  fide  from  Vern.  and  Fent.  the  qucftion  there  principally  tHasT**^ 
depended  on  the  premiiTes  in  coniroverfy)  being  a  fmrtgage. 
Now  an  eftate  though  mortgaged,  continues  dill  to  be  the 
eftate  of  the  mortgagor,  fubjedt  to  the  payment  of  the  pledge 
which  is  upon  it ;  and  the  mortgagee's  right  is  only  to  the 
tnoney  due  upon  the  land,  not  to  the  land  itfelf  ^  for  which 
reafon,  till  the  mortgage  is  foreclofed^  it  is  not  proper* 
\y  the  mortgagee's  land,  or  to  pafs  as  fuch,  by  the 
dcvife  ofaUhis  lanJs,  if  the  teftator  has  other  lands  to  fati^fy 
the  words  of  the  will ;  and  in  the  report  of  this  cafe  in  Fintfis^ 
it  is  faid,  there  vrtrtfopns  other  ctrcumflanas  which  (hewed  the 
teftator  did  not  intend  to  pafs  the  mortgaged  premifTes,  and 
therefore  the  force  of  that  authority  is  out  of  the  cafe.  That 
if  the  devife  had  been  of  ail  the  teftator's  lands  and  heredita- 
ments, (without  faying  more)  and  then  had  limited  the  pre« 
mtfles  to  the  truftecs  for  lOO  yuirs^  remainder  to  Sir  John 
Chejltr  in  fee,  thii  had  been  good  ;  the  words  landi  and  htr^* 
ditamenii  would  have  pafled  the  reverfion  in  fee  in  the  lands  ; 
and  the  words  not  othtrwife  by  me  fettled^  could  have  excepted 
only  tbatejiatein  the  lauds  which  was  otherwife  before  fettled  : 
whereas  it  is  plain  that  the  reverfion  in  fee  was  not  fettled, 
and  therefore  would  pafs  by  the  will  ;  the  land  can  no  further 
be  faid  to  be  fettled,  than  the  eftates  therein  are  exhaufted : 
but  the  reverfion  in  fee  of  this  had  not  being  fettled,  the  land, 
as  to  f  jch  reverfion,  is  not  fettled  i  fo  that  the  fame  lands  in 
feveral  refpefls  ♦may  be  faid  to  be  fettled  and  unfettled,  {viz.) 
with  regard  to  all  the  eftates  exhaufted,  and  of  which  par- 
ticular eltates  are  limited,  the  land,  as  to  thefe  eftates,  may    the  ufeVhereof 

is  limiteil,  and 
unfertled  as  to 
thercveifion* 


The  fame  landi 
may  be  fai^  to 
be  rei(lc«i  and 
unfrcrled,  (via.) 
fettled  as  tar  as 


\yelj  be  faid  to  be  fettled  ;  though  in  refpeft  of  the  reverfion 
in  fee,  it  may  properly  be  faid  the  land  is  not  fettled. 
That  it  was  materi;*!,  that  this  reverfion  in  fee  which  re- 
muins  unfettled,  is  part  of  the  old  eftate;  fo  that  if  the  perfon 
making  this  fettlement  was  feifed  in  fcis  as  heir  on  the  part  of 
the  mother,  he  (ball  ftill  be  feifed  of  this  reverfion  as  of  his 
o)d  eftate,  and  as  heir  of  the  mother's  fide,  as  before.  In  like 
manner,  if  the  lands  were  before  Gavelkind^  or  Borough  Erg- 
Ujhj  ijiis  reverfion,  as  part  of  the  old  eftate,  (hall  defcend  in 
Gavelkind  zni  Borough  Englrjh  2S  before:  wherefore,  with  re- 
gard  to  this  reverfion,  the  land  is  with  Arid  propriety  faid  to  be    roJgh  rn^|[I^» 

or  gtvctkidd,  it 
QaiX  dcfccod  accordingly. 

Vol.  |JI.  £  uBfcttleJ, 


[  '63] 

The  rrycrficn 
in  fee  is  part  of 
th»:  0I4  eftiie  s 
an'1  if  the  owner 
had  the  land  as 
heir  of'  the  mi*^ 
ih.Tf  the  Citine 
flv4licefcenJ  ru 
the  heir  or.  the 
iD«:her'i  fi  jr  5 
10  if  itw.t»  bo- 
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Cirf  STIR  V.  unfettlcd,  and  the  owner  feifed  thereof  as  part  of  his  old  efiate, 
CiiBSTfit.  jjjg  qJj  property  and  dominion.  Befides,  nothing  can  be  faid 
to  be  fettled,  but  what  the  party  who  made  the  fettlement  has 
not  a  power  over;  whereas  the  reverfion  in  fee  coiitinues  ia 
the  power  of  him  from  whom  the  eltate  firH:  moved,  and 
therefore  cannot  be  faid  to  be  fettled. 

The  Lord  Chief  Baron  obferved,  that  he  looked  upon  the 
cafe  of  [E]  IVheeler  verfus  IValdron^  to  have  been  the  fir  ft  cafe 
of  this  nature,  which  had  been  adjudged,  and  is  in  AlUn^s  Re^ 
^ristS.  Next  came  the  cafe  of  Lidcot  verfus  Willows^  which 
though  adjudged  otherwife  in  the  reign  of  king  James  the 
Second,  and  about  the  fame  time  with  that  of  Hyly  verfus 
[  64  ]  Hyly^  yet  afterwards,  in  the  reign  of  king  IFilUamy  error  was 
brought  of  the  judgment  in  the  cafe  of  Lidcot  wcrfus  Hlllowsj 
and  the  judgment  reverfed.  See  Carthew  50.  3  Mod.  229. 
alfo  2  Vent.  282.  So  that  the  cafe  of  Hyly  verfus  Hyly  may 
well  be  faid  not  to  be  law,  it  being  adjudged  the  fame  way, 
and  about  the  fame  time,  with  that  of  Lidcot  and  Jf^ilicws ; 
and  as  the  judgment  of  the  latter  was  reverfcd  upon  error,  fo 
alfo  would  the  former  have  been,  had  error  been  brought 
thereof  5  and  that,  agreeable  to  the  cafe  of  Lidcct  and  U'lllowsy 
was  that  of  Cook  verfus  Gerrard^  1  Lev.  212.  And  the  court 
laid  great  ftrefs  on  the  cafe  of  Strode  verfus  Lody  RuJfdU  which 
was  affirmed  in  the  houfe  oflords^  and  as  ftrong  as  the  princi- 
pal cafe,  being  a  devifeof  all  the  teftator's  land  out  of  fettlement ; 
which  words  were  determined  to  pafs  the  rroerfion  in  fee  of  the 
lands  in  fettlement;  obferving,  that  this  rcfolution  bound 
them  down  in  the  principal  cafe  ;  and  that  the  cafe  of  a  fon 
inheriting  the  honour  muft  be  as  ftrong  as  that  of  a  fifter's 
fon,  who  in  the  abovcmcntioncd  cafe  was  the  devifee  of  Sir 
fyHIiam  Litton. 

And  as  to  what  had  been  inferred    from    Sir   John  Chefler 
the  teftator's  having  dcvifed  Berry  field  to  IVHUam  Chejlcr  and 


[E]  The  reporter  here  remarks,  that  in  the  cafe  of  Ivy  verfus  Injy^  heard  at  the 
Rolls,  Triaity  1731,  this  cafe  of  ^/W^  verfus /^<i/rf»o«  being  cited,  his  Honor 
fent  for  the  record  ;  from  whence  it  appeared  to  have  been  found  by  the  fpecial 
vcrdid,  that,  unlefs  tlie  reverfion  in  tee  palFed  by  the  will,  there  would  not  be 
fuffidcnt  to  pay  the  teftator's  debts  ;  which  rcafon  is  not  taken  notice  of  in  the 
l)ook.  ..... 

..  his 
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his  heirs,  (t^)  that  the  faid  field  and  the  capital  mcfluagc  Chester  v. 
were  intended  to  go  together,  and  not  to  be  parted ;  the  Chester, 
court  took  notice,  this  was  but  a  flight  circumftaoce,  and  that 
if  there  was  any  ftrength  in  it,  then  the  field  fliould  have  been 
devifed  to  thefame  ufesandtothe  fame  eftates,  as  the  ca- 
pital mefliiage  was  limited  by  the  fcttlemcnt  made  on  the  faid 
JVtlKam  Cheftir*%  marriage.  Whereupon  the  decree  was  in 
favour  of  S\r  J^hn  Chefier  the  defendant,  by  the  unanimous 
opinion  of  the  Lord  Chancellor,  Lord  Chief  Juftice,  Lord 
Chief  Baron  and  Mr.  Juftice  Pria  ( i ) 


(1)  Reg.  Lib.  A.  1729.  fol.  390. 

Cafe  16. 

Barlow  verfus  Bateman.  [  65  1 

MR.   Barlow^   of   Jf^ales^    gave  an   additional  legacy   of   Jkkyli., 
1000/.  to  his  daughter,  upon  condition  that  flic  mar-    AlaiuTof  the 
ried  a  man  who  bore  the  name  and  arms  of  Brulozv  \  and  in 


XoII 


s. 


cafe  the  daughter  married  one  who  fliould  not  bear  the  name   gicy  to  a  /cmc 
and  arms  of  5^rAm;,  then  the  tcllator  devifed  the  loco/.  to   <>«  ^"ndtiomhe 

marry  a  man  of 

the  plaintiff  ( I ).    The  daughter  married  the  defendant,  whofe    the  name  o* 
name  was  Bateman  \  but  about  three  weeks  before  the  mar-    takeHpon  h-m 
riage  he  called  himfelf  Barlow  \  and  it  was  faid,  that  it.  was    f'^^^am  *)|Bai- 

t>  '  '  low,  an!  the 

ufuai  to  have  an  aft  of  parliament  to  take  a  new  name,  which    feme  ;nirr!c< 
had  not  been  done  in  the  principal  cafe.     Bcfides,   it  was  the   pcrformancsVf 
intention  of  the  teftator,  that  the  pcrfon  who  fliould  marry   ^*^^ '^^"'1;^^'^". 

■  /      and  equity  will 

his  daughter,  and  be  intitledto  this  additional  legacy,  fliould    not  decree  the 
be  one  of  his  fsmily,  and  have  originally  borne  that  name  ;    tafn  that  n°  m?". 


(1)  ««  Item,  I  give  and  bcaucath  to  '*  not  bearing  the  furnamc  of  Barlow, 

•'  niy  kinfwoman,  Mmry  BarUw,   the  «'  then  I  give  the  faid  laJl-mrntioned 

•'  fam  of  looo/.  to  be  paid  her  at  her  *'  fum  of  1000/.  unro  Charles  B<irIo'wJ** 

"age  of  21  years  or  marriage,  which  The  defendant   Robert  Bateman  by  hij 

"  (hall  firft  happen.     Item,  in  cafe  the  anfwer  admitted,  that  on  the  oaajlon  cf 

"  faid  Mary  Barlrw  fliall  marry  with  his  marriage  an^  net  before ^  he  affumed 

"  any  pcrfon  of  the  furname  of  Barlow ^  and  took  upon  him  the  name  of  Barlc*w, 

*•  then  \  give  her  the  further  fur.i  of  that  his  fatlicr's  name  was  Batemany  and 

"  1000/.  to  be  paid  her  on  the  day  of  that  he  aflumcd  and  took  upon  him  the 

"  foch  her  marriage  with  a  j5/ir/Mv  afore-  name  of  i?«r/(?w,  /;;  order  to  intitU  hi.n 

'*  ftid;  but  if  the  laid  Mary  Barlow  (hall  to  the  faid  fum  cf  1 000  /.  devifed  to  tlie 

**  die  unmarried,  or  (hall  marry  a  perfon  faid  Mary  upon  ;he  c onJition  afbrefaid. 

E  2  whereas 
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SaI  LMAN. 


Anciently  pfo- 
plc  were  called 
by  tHfirchrilVun 
names,  and  the 
pUcfs  o»  their 
births,  as  Tho- 
mis  ot'D.  SiC, 
One  may  of 
himfcif.  anJ     s. 
without   in  a^ 
pf  parlj.im'.nt, 
ciMn^*:    his 
n^m-.',  and  tike 
-a  ncW  one. 

[  '66  3 


whereas  the  defendant  was  of  a  family  much  inferior^  and 
would,  in  all  probability,  as  foon  as  he  (hould  have  received 
ths  legacy,  take  again  his  true  name  of  Bateman  ^  wherefore 
the  plaintiff  claimed  the  looo/. 

Majler  of  the  Rolls :  The  plaintifF  would  in  title  himfelfto 
this  legacy  as  a  devife  over,  on  a  fuppofition  that  the  daugh- 
ter has  forfeited  it ;  but  I  am  of  opinion,  that  the  condition  is 
complied  with,  by  the  defendant's  taking  the  name  of  Barlow  : 
furnames  are  not  of  very  great  antiquity  ;  for  in  ancient  times 
the  appellations  of  perfons  were  by  their  chriftian  names  and 
the  places  of  their  habitation  ;  as  Thomas  of  DaU^  [viz.)  the 
place  where  he  lived.  I  am  fatisficd  the  ufage  of  pafling 
a£ts  of  parliament  for  the  taking  upon  one  a  furname,  is  but 
modern  ;  and  that  anyone  may  take  upon  him  what  furname^ 
and  as  many  furnames  as  he  pleafes,  without  an  a6l  of  parlia- 
ment. ♦  Whereupon,  though  the  plaintiff's  counfel  defircd  the 
court  would  dlre6l,  that  the  defendant  (hould  ever  after  re- 
tain the  furname  of  Barloiv,  from  an  apprehenfion  that  he 
would  when  he  fliould  have  received  the  legacy,  refume  his 
old  name  of  Baternan\  yet  his  Honor  refufcd  to  make  any 
fuch  decree  (i). 


(1)  But  upon  appeal  to  the  Hcufc  of 
Lcr^s  on  id  Jpa,  i735,his  Honor'b 


decree  was  rcvcrfed.     4  Bro.  P.  C.  194. 


Cafe  17. 

i^ir  jobbPH 

jtKVLl-, 

NLuler  of  the 


Tohn  Roberts,  Efqs  and  Catherine}       .      ^ 
his  Wife.  (Plaintiffs i 

David  Roberts,   Efq;    the  Son  ofJr-.  r    j     ^ 
.     ..,  .      r.^^.  f  Defendant, 

the  Plaintift  Roberts,  ^ 


THE  bill  was  to  be  relieved  againfl:  an  underhand  bond, 
dated   the    firft  of   Februsry    1778,  gained  by  the   de- 
fendant, David  Roberts  the  fon,  from  the  plaintifF  his  father. 


A.  treats  f.'t  the 
mini  *g'»  ^»t  his 
i,,'\.  .ind  in  die 
f.tt'.c'.«cnt  tji 
I'ltc  Toil  thc'C  i^ 

a  p.wt-rrtffc.vtd    in  the  penalty  of  2000 /.  for  the    payment  of  1000/.  within 
jouuurc  any'       fourteen  days  after  the  date  of  the  bond. 

wife  whom  lie 

fho.ld  marry,  in  2c6  I.  per  annum,  paying  tcooI.  to  the  fon.  The  father  treating  about  marrying 
a  ftconrl  wife,  the  fon  agrees  m*.h  the  fecond  wife's  relations  to  relcafc  the  loogi.  and  docs  refealv 
il  ;  bu'.  tn'Kcs  a  privytc  bond  from  the  father  for  the  payment  of  this  loco  1.  5  equity  will  not  fct 
vfice  this  bond,  bccaufe  it  would  be  injurious  tb  the  firft  marriagffi  which  being  prior  in  time,  is  to 
be  prcfttrcd* 
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The  equity  was,  that  the  bond   was  obtained  by  the  dc-    Robfrts  t\ 
fendant  the  fon  from  the  plaintiff  J^/;»  Roberts  the  father,  in      Roberts. 
fraud  of  an  agreement  made  on  the  marriage  of  the  plaintiff  y<?*« 
Roberts  the  father  with  the  other  plaintiff  Catherine  his  fccond 
wife,  and  without  the  privity  of  her,  or  any  of  her  relations. 

The  plaintiff  y^A^  Roberts's  firft  wife,  who  was  the  de- 
fendant's mother,  was  a  confiderable  hcircfs,  and  died  leaving 
feveral  children  by  the  plaintiff.  The  defendant  David Roberti 
was  the  fecond  fon;  for  whom  the  plaintiff  his  father  bought  [  67  ] 
a  commiffion  of  lieutenancy  in  a  company  of  dragoons  ;  after 
which  the  eldeft  fon  dying,  the  defendant  David  Roberts  the 
fon  intermarried  with  the  fifter  of  Mr.  Meller^  late  one  of  the 
Mailers  of  die  court  of  Chancery,  who  had  a  portion  of  4000  A 
and  {inter  al^)  the  plaintiff  the  father,  who  was  tenant  by  the 
curtefy  of  all  his  wife's  eflate,  joined  in  fettling  a  good  part  of 
this  eftate  on  his  fon  the  defendant  David  Roberts  in  poffeffion, 

and  on  his  wife  • Meiler^  the  refidue  of  the  cftaie  was 

limited  to  John  R0berts  xhe  hihcr  for  life,  remainder  to  David 
Roberts  the  fon,  with  a  power  rcfervcd  to  John  Roberts  the 
father  to  fettle  200 /•  perannum^  (part  of  the  premiffes  limited 
to  him  for  life)  upon  any  wife  which  the  plaintiff  ^^^rr/i  the 
father  (bould  marry,  he  the  faid  Roberts  the  father  paying,  or 
fecuring,  to  the  good  liking  of  the  defendant  Roberts  the  fon, 
1000/. 

The  power  in  the  fettlement  was  penned  in  a  ffri<£l  man- 
ner, by  way  of  condition  precedent,  (v/%.)  a  provifo,  that 
in  cafe  the  plaintiff  Roberti  the  father  (hould  pay  to  the  de- 
fendant iJ^^rr/5  the  fon,  or  to  his  good  liking  fecurc  to  the 
faid  Roberts  the  fon,  1000/.  itfliould  be  lawful  for  Roberts  the 
father  to  limit  to  any  wife  that  he  fliould  marry,  lands  of  the 
v^Xmc  oi zoo L  per  annum^  There  was  alfo  a  power  for  the 
defendant  Roberts  the  fon  to  limit  lands  of  400/.  per  annum 
to  any  wife  that  the  fon  fliould  therpaftcr  m^rry. 

Afterwards  the  plaintiff  iZ^^/r/x  the  father  entered  into  a 
treaty  of  mar'^iage  witb  the  plaintiff  Catharine  Barker^  the 
fifter  of  George  Barker  of  Chi/wick^  efcj;  who  had  3000/.  por- 
tion ',  and  thereupon  the  plaintiff  Roberts  the  father  propofcd 
to  fettle  thefe  premiffes  of  200/.  per  annunty  upon  the  faid 
Catharine  his  intended  wife;  but  then  it  appearing,  that  the  f  63  ] 
£  3  plaintiff 
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Roberts  of.  phi ntiff  Roberts  the  father  was  to  pay  looo/.  to  his  Con  David 
KoBfiRTs.  Roberts^  upon  his  (the  fathcr*sj  making  this  jointure ;  and 
that  the  payment  thereof  would  very  much  ftraightcn  the 
plaintiff  Roberts  the  father;  unlefs  this  joooA  was  relcjicd, 
thefaid  plaintiff  C^/i^^riW  and  her  relations  would  not  confeot 
to  the  marriage. 

Upon  which  the  plaintiff  Roberts  the  father  applying  to  his 
fon,  and  informing  him  where  the  marriage  treaty  ftuck, 
(namely,  at  the  father's  paying  this  looo/.  to  the  fon)  and 
that  it  could  not  proceed,  unlefs  the  fon  would  releafc  the 
fame ;  the  defendant  Roberts  the  fon  did  agree  to  rtleafe  this 
icoo/.  in  confcquence  whereof  he  wrote  feverallettcrs  to 
Roberts  the  father,  intimating  that  he  would  releafc  the  loco/. 
But  it  did  not  appear,  that  the  fon*s  wife,  or  any  of  her  re- 
lations, were  confenting  to  fuch  releafe.  However,  the 
plaintiff  the  father  introduced  his  fon  into  Mr.  Barhr^s  com<» 
pany,  on  which  occafion  the  fon  expreflcd  himfeU  plcafed 
with  the  intended  match  ;  but  not  long  after,  the  defendant 
Roberts  the  fon  began  to  recede  from  his  promife,  and  infifted 
with  his  father,  that  if  he,  the  fon,  releafed  this  looo  /  to  the 
father,  then  the  father  fliould  give  him,  the  fon,  a  bond  for 
the  payment  thereof  within  a  (hort  time  after  the  father's  mar* 
riage ;  to  which  the  father,  being  very  much  fet  upon  this 
fccond  marriage,  did  at  length  confent,  (viz,)  to  give  a  bond 
to  the  fon  for  the  payment  of  the  lOOo/.  upon  the  fon's  giving 
^  relcafe  to  the  father :  and  the  bond  which  the  father  was  to 
give  to  the  fon,  was,  to  pay  the  looo/.  to  the  fon  within  a 
fortnight  after  the  father's  marriage.  But  this  agreement  for 
the  father's  giving  the  faid  bond  to  the  fon,  was  without  the 
privity  of  the  faid  Catharine  Barker  th6  intended  wife,  or  any 
of  her  relations. 

[60]  Thereupon  a  releafc  was  prepared  for  this  purpofe,  which 

Roberts  the  fon  did  execute,  and  (he  father  privately  gave  his 
bond  for  the  payment  of  looo  /.  to  his  fon  ;  but  the  releafc  of 
the  fon  not  being  thought  effectual  by  the  friends  of  the  faid 
Catharine  Barker^  another  releafe  was  prepared  for  him  to  exe- 
cute, which  accordingly  Roberts  the  fon  did  execute  for  this 
icoo/.  but  a  day  or  two  before  the  marriage';  and  the  father 
did  about  the  fame  time,  or  foon  after,  execute  a  new  bond 

to 
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to  the  fon,    but  this  bond  at  the   former,   was  given  by   Rosiart  «r. 
Roberts  the  father  without  the  privity  of  Catharine  his  intend-      Kobeut*. 
cd  wife,  or  any  of  her  relations. 

The  marriage  between  Roberts  the  father  and  the  faid  Ca- 
tbarine  took  effe<Sl,  and  the  portion  of  3000  A  was  paid^ 
Afterwards  the  defendant  Roberts  the  fon  fued  his  father  on  this 
bond  for  1000/.  upon  which  the  father  Roberts  brought  a  15111 
In  equity  againft  his  fon,  and^on  motion  before  the  Mailer 
of  the  Rolls,  had  an  injunction  on  the  merits  :  and  now  be« 
tween  the  feals  after  Trinity  Term,  the  caufc  came  on  to  be 
heard  at  the  Rolls.     When 

On  behilfof  the  plaintiffs  it  was  inCfted,  that  it  was  plain 
this  bond  for  the  1000/.  in  queftion,  was  obtained  from  the 
plaintiff  Roberts  the  father  without  the  privity  of  the  plaintiff 
Catharine  t)^e  wife,  or  any  of  her  relations ;  that  it  feemed  as 
plain,  thnt  neither  Catharine  the  wife,  nor  any  of  her  relations, 
wouici  nave  confented  to  the  match,  had  they  knoWn  of  this 
underhand  bond  being  given  by  the  plaintiff  Roberts  the 
father  to  the  defendant  his  fon ;  which  appeared  ftill  more 
evidently  by  the  great  caution  made  ufc  of  by  the  plaintiff 
Catharine  and  her  relations,  in  excepting  to  the  fixOt  releafe  L  7^  J 
executed  by  the  defendant  Roberts^  as  not  fufficient  and 
effe£iual ;  and  in  infilling  upon  another  releafe  which  was 
thought  more  effedlual,  and  had  been  executed  by  the  de- 
fendant iJ(?Z'^r/j  the  fon;  that  whenever  any  of  thefe  under- 
hand agreements  on  marriage  came  in  judgment,  the  court 
conftantly  declared  an  abhorrence  of  them,  as  being  la  fraud 
of  the  marriage,  and  generally  tending  to  make  the  marriage 
unhappy ;  and  that  every  thing  which  had,  or  feemed  likely 
to  have,  tho(ib  effeds,  ought  highly  to  be  difcouraged. 

That  for  this  reafon  equity  is  careful  that  the  open  and 
publick  contrad  made  upon  the  marriage  ihould  take  place^ 
and  will  not  fuffer  that  to  be  infringed  by  any  clandeftine  and 
private  agreement  whatever;  nay,  fo  odious  in  a  court  of 
equity  are  all  fecret  and  underhand  dealings,  as  to  intiile  to 
relief  even  the  hufband  himfelf,  though  party  to  the  fraud  and 
confenting  to  the  agreement :  but  in  the  principal  cafe,  the 
bond  giveili  by  the  hufband  for  the  payment  of  the  money, 
did  in  confequence  affed  the  wife.  1000 /•  was  a  coniider* 
able  fum  of  money,  for  which,  when  the  hufband  fliould  be 

£  4  calle4 
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It6BBRTS  ««   called  Upon,  he  mud  be  difabled  thereby  frod»  Aaintaining 

RoBfi&Ts.      his  wife,  at  leaft  in  fo  comfortable  a  manner  as  otherwife  he 

might,  and  probably  would  have  done,  and  therefore  it  waa 

proper  the  wife  (hould  be,  as  here  (he  was,  a  co-plaintiff,  in 

order  to  conteft  and  fet  afide  the  bond. 

That  it  was  true,  the  bond  in  quedion,  was  only  for  looo  A 
but  it  might  have  been  for  10,000/.  and  if  the  prefent  bond, 
for  1 000  /.  were  allowed  to  be  good,  by  the  fame  reafon  a 
bond  for  io,ooo/.  had  been  good  alfo,  which  muft  utterly 
have  incapacitated  the  plaintiff  Roberts  from  maintaining  his 
[71]  wife,  who  mud  in  fuch  cafe  have  gone  back  to,  and  been  a 
dog  upon,  her  relations,  although  Ihe  had  brought  fo  confi- 
derable  a  portion  as  3000  /• 

It  was  admitted  to  be  in  proof,  that  the  plaintiff  Roberts 
the  father,  did  in  all  outward  appearance  execute  this  bond 
fraly.  But  this  was  not  at  all.  material ;  for  ftill  it  was  a 
clandeftine  bond,  given  without  the  privity  of  the  wife  or  her 
relations,  and  would,  as  was  before  obferved,  if  difcovered,  in 
all  probability  have  prevented  the  marriage. 

That  innumerable  precedents  might  be  alledged,  where  the 
hufband  not  only  was  paj/ivi  in  confenting  to  the  underhand 
agreement,  but  had  alfo  been  afJive  in  encouraging  it ;  and 
yet  had  been  relieved  again!!:  his  own  a£l,  fraud  and  con- 
trivance; which  doubtlefs  was  done  in  favour  to  the  wife, 
and  to  the  end  her  hufband  might  not  thereby  be  difabled  from 
the  better  maintaining  her,  who  in  the  prefent  cafe  was  not 
pretended  to  have  known  any  thing  of  the  bond,  but  to  have 
been  intirely  innocent,  and  free  from  the  leaft  imputation  of 

ffiiud. 

And  as  to  the  jointure  made  upon  the  wife  in  this  cafe,  it- 
\vas  faid  to  be  a  hard  bargain,  being  but  a  jointure  of  200  A 
^^r  tfiffft/m,  for  3000 /.- portion :  whereas  it  is  ufual  to  fettle 
IcoL  per  annum  for  every  1000/.  and  this  200/.  per  annum 
lay  at  a  great  diftance,  in  ff^'alesy  without  any  the  Icaft  pro« 
vifion  for  the  children  of  the  marriage. 

That  with  regard  to  the  father's  power  referved  to  him  to 
make  a  jointure,  it  was  obfervable,  he  was  made  to  pay 
locc  /.  for  iCy  for  a  power  to  limit  only  an  eftate  for  life,  and 

this 
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Cfais  in  reverfion  to^  after  mother  life  :  fo  that  if  Rohirts  the   ftoBiurs  ^ 
father  fliould  happen  •  to  furvlvc  his  wife,  it  would  have  been     Robert*. 
paid  for  nothing ;  that  it  was  at  the  rate  of  five  years  pur-       C  *  7^  3 
chafe,  which  was  holding  him  to  rigorous  terms,  efpecially 
when  at  the  fame  time  the  fon  was  intrufted  with  a  power  of 
making  double  that  jointure  being  allbwed  to  make  a  join- 
ture of  400/-  pir  annum^  without  paying  one  farthing  for  it» 

It  was  admitted  this  was  a  bond  given  by  the  father  to  the 
fon,  not  by  the  fon  to  the  father  ;  fo  that  the  ufual  argument 
of  its  having  been  given  by  compulfion  or  coercion  might 
feem  not  applicable  in  this  cafe :  but  ilill  the  fraud  was  not 
the  lefs  upon  the  plaintiff  Catbarim^  who  was  intirely  inno* 
cent,  and  kept  in  ignorance  of  it*  The  wife  was  equally  a 
fuSerer,  and  her  relations  impofed  on  to  as  great  a  degree,  as 
if  (he  had  been  the  wife  of  the  fon,  not  of  the  father.  And  aa 
to  authorities,  they  were  very  ftrong,  as  in  i  y'ern.  348. 
Riiman^t  cafe  ;  fo  i  Vern.  475.  GaUs  verfus  Lindo ;  in  which 
cafes  the  wife  as  well  as  the  hufband  was  particeps  criminti^ 
and  yet  relieved.  The  fame  in  {a)  Turion  verfus  Betifon^ 
%  Vim.  764-  Wherefore  it  was  prayed,  that  as  the  court 
formerly  ordered  an  injun£iion  till  the  hearing,  fo  they  would 
now  grant  a  perpetual  injunction. 

On  the  other  fide  it  was  urged,  that  in  the  principal  cafe 
the  plaintiflF  RqUtU  the  father  was  not  only  party  to  what  was 
here  called  the  fraud,  in  giving  this  underhand  bond  for  the 
payment  of  the  icoo/.  but  that,  upon  the  defendant  Rohertt 
the  fon's  marriage,  when  he  referved  to  himfclf  a  power  to 
make  a  jointure  of  aoo/.  to  any  wife  whom  he  fliould  there- 
after marry,  he  himfelf  made  a  private  agreement  with  his 
fon,  that  the  latter  fliould  releafe  this  1 000  /.  to  him ;  and 
the  very  bill  fets  forth,  that  the  fon  the  defendant  Rctirts,  at  [  73  ] 
the  time  when  he  made  his  marriage  fettlement,  did  declare 
before  feveral  perfons,  that  he  would  not  iniift  upon  fuch 
claim,  nor  expefi  payment  of  the  looo/. 

So  that  all  that  could  be  alledged  in  favour  of  the  fecond 
wife  of  the  plaintiff  iZ^^^m  the  father,  might  likewife  be  faid 
on  behalf  of  the  wife  of  the  defendant  Robnts  the  fon ;  and  if 


(«)  See  voL  U  498.  where  there  is  a  note  referring  to  this  caft. 


it 
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Raff>kt5<v.  kihouldbe  infifted  to  be  injurious  to  the  fizinti ff  Cstharine^ 
KoBiJfcTs.  ^  fecofid  wife  of  the  father,  that  this  private  agreement 
(bould  take  place;  it  muft  be  allowed  to  be  no ieis prejudicial 
to  the  wife  of  the  fon,  that  the  private  underhand  agreenoenl 
for  the  releafing,  or  not  infixing  on  the  payment  of  tbe 
100c/.  on  the  father's  making  a  jointure  on  the  fecond  wiie^ 
fhouid  hold  good ;  and  it  was  plain  that  the  agreement  on  the 
marriage  of  the  fon,  that  the  father,  if  he  fettled  a  jointure 
on  a  fecond  wife,  fliould  pay  looo/.  was  made  on  a  valuable 
confideration,  and  with  a  view  to  prevent  the  father's  mar- 
rying again.  Then  if  the  plaintiff'  Roberts  the  father,  had  not 
an  undoubted  equity  on  his  fide,  and  the  law  fhouid  be  in 
favour  of  the  defendant  Roberts  the  fon,  (as  clearly  it  was,  the 
bond  being  good  at  law)  the  fon's  bond  muft  prevail. 

That  as  it  appeared  from  the  fon's  fettlement,  that  this  pro* 
vlfion  was  made  at  the  inftance  of  the  firft  wife's  friends,  that^ 
if  the  father  married  again^  be  (hould,  on  his  making  a  join- 
ture on  a  fecopd  wife,  pay  lOOo/.  to  thJe  fon;  the  fecond 
wife  or  her  friends  ought  to  have  applied  to  the  relations  and 
truftees  under  the  firft  fettlement,  and  to  have  given  them 
liotice  of  this  intended  releafe  of  the  lOOo/.  they  being  in 
fome  meafure,  in  equity,  interefted  therein. 

r  74  ]  [Here  the  court  propofed  it  to  the  phintifF's  counfel,  v^he- 

thcr  they  had  known  or  could  cite  any  prcccdciit  of  an  iinJcr- 
hand  agrcen^cnt  to  give  a  bond  on  a  marriajie  being  fet  af*o*'> 
which  when  done,  would  be  injurious  to  a  former  agreement 
made  upon  a  valuable  confideration  ? 

To  which  it  was  anfwered,  that  vyhatever  agreement  or 
promifc  the  fon  might  make  to  the  father  of  his  not  infifting 
|o  be  paid  this  lOoo/.  on  the  father's  fifcond  marriage,  yet  it 
did  not  appear  that  the  father  ever  required  a  bond  or  cove- 
nant from  the  fon  to  oblige  him  to  it;  and  ^s  to  any  verba) 
;»grcement  to  that  purpofe,  fuppofmg  there  were  any  fuch,  the 
fon  mull  know  it  would  not  be  binding;  and  it  would  be  hard 
that  this  agreement  for  the  father's  giving  a  bond  to  pay  this 
lOCoA  to  the  fon  (which  was  plainly  an  underhand  bond) 
ihould  be  binding  to  the  prejudice  of  the  father's  fecond  wife, 
who  brought  a  good  portion,  and  was  at  lead  herfelf  fnnocent 
of  any  fraud,  whatever  imputation  of  that  kind  might  lie  o|^ 
ik^Aehuiband.J 

3  Ma/fir 
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Mafter  oftbi  Rdh  :  It  is  moft  true  that  equity  does  Mior   Roberts  ^. 
tU  uoderband  agreements  (1 )  in  caies of  marriage;  and  per-     Kobbrt*. 
baps,  this  maj  be  the  only  inftance  in  equity,  where  a  perfon^ 
though  particfpj  criminis^  ihall  yet  be  allowed  to  avoid  his  own 
a&s.     Marriages  ought  to  be  encouraged,  to  which  end,  the 
open  and  publick  agreements  on  marriage  treaties  (hould  be 
fypported  and  made  good.     It  is  not   ufual  in  cafes  of  this 
nature  for  the  wife  to  be  made  a  co-plaintifF  with  the  hufhand, 
in  order  to  avpid  the  agreement,  but  the  huiband  has  been  re- 
lieved on  a  bill  brought  by  him  alone.     And  therefore,  I  do 
not  think  that  the  wife's  joining  in  this  bil],   at  all  alters  the 
cafe.     Neither  docs  it  make  any  difference,  that  the  father       [  75  ] 
feeks  here  to  be  relieved  againft  the  bond.     No  evidence  has 
been  given  of  his  having  made  ufe  of  bis  paternal  authority, 
and  the  father  is  as  much  at  liberty  to  marry  again  as  the  fon« 

But  whiit  I  take  to  be  material  is,  that  whatever  arguments 
.can  be  made  ufe  of  in  favour  of  the  plaintifF  Catharine^  the 
father's  fecond  wife,  or  of  her  bufband,  to  prove  that  the  father 
.ought  to  he  difehargid of  the  bond  for  payment  of  the  1000/. 
the  very  fame  arguments  may  be  urged  on  behalf  of  the  fon 


(1)  So,  jfrnfiJelr,  Tm'sllian,  l 
Chan.  Rep.  47.  Drany  v.  Hooke^  l 
Vern  .412.  Smith  v.  Bruniag ,  z  Vcr n  • 
391.  StrihhUb:U\.  Brett,  2  Vern.  446. 
Smith  v.  Aykweii,  3  Atk.  566.  Ccle  v. 
Giif/§m,  \  Vez.  503.  which  arc  cafes  of 
dired  marriage  brocage ;  and  in  the 
cafe  of  Shirley  v,  Martin,  in  the  Exche- 
quer, on  14th  Nov,  1779,  the  court  was 
of  opinion,  that  contrads  of  this  nature 
being  avoided  on  reafons  of  public  in- 
convenience, would  not  admit  T)f  fub- 
iequent  confirmation  by  ilie  party — So, 
any  private  agrecmeut  or  treaty  in- 
fringing the  open  and  public  agreement 
or  marnage,  is  confidered  as  fraudulent. 
Peyton  v.  Bladwell,  1  Vern.  240.  Rrd- 
mamv*  Redman^  i  Vern.  J48.  Gale  v, 
Lindo,  I  Vern.  475.  Letmleev,  Hanman, 
2  Vern.  499.  Kfot  v  Jllen,  2  Vern, 
588.  fi^gSvir  V.  farmer,  2  Bro.  P.  C. 
88.  Pit.airne  v,  Ogbourne,  z  Vcz.  375. 
In  Ntville  v.  WiUtinJ'cMt  before  Lord 
Thurlozv,  in  November  J 782,  bis  lord- 
ihip  faid  he  would  not  lay  it  down  as  a 


rule,  that  fraud  in  cafes  of  this  nature 
muft  be  upon  an  article  expre/sly  ton* 
traced  for,  but  any  reprcfcmation  mif- 
leading  the  parties  contracting  on  the 
fubjert  of  the  tontrad,  was  within  the 
principle  of  the  other  cafes,  and  his 
lordfhip  relieved  by  injundion  againll  a 
bond  entered  into  by  the  plaintiff  to 
the  defendant  before  the  plain  tiff's  treaty 
of  marriage,  the  defendant  having  by 
the  plaintiff's  defirc,  upon  the  occafion 
of  fuch  treaty,  mil'reprefented  to  the 
wife's  father  the  amount  of  the  plain- 
tiff's debts,  and  particularly  concealed 
from  him  ihe  bond  in  quc/lion  ;  and  thi| 
relief  was  given,  although  it  did  not 
appear  that  tiicrc  was  any  adual  ftipula- 
tion  on  the  part  of  the  wife's  father,  in 
reipcd  of  the  amount  of  the  plaintiff's 
debts — Vide  ctiam  Key  v.  Bradjhaw, 
2  Vern.  102,  Dukeuf //fljw/7/wiv.  Lord 
Mohun,  ante  i  vol.  118,  H^codhoufe  v. 
SbepUy,  2  Atk.  535.  Blandtt  v,  Fojler, 
2  Vez.  264. 

and 
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Ho^BiiTstr,  and  his  wife^  to  prove  that  it  ought  to  ht  paid.  Thus  Aip* 
Koa^iiT^.  poiing  it  to  be  an  hardfhip  upon  the  father*s  fecond  wife,  that 
her  huiband  fliould  be  forced  to  pay  this  1000  U  in  breach  of 
the  publick  and  open  agreement  made  by  the  fon  i  is  It  not 
equally  an  hardfliip  upon  the  fon*s  wife,  and  as  much  a  viola- 
tion of  the  open  and  fair  agreement  made  on  ber  marriage, 
that  the  1000  /•  ihould  not  be  paid  upon  the  Other's  making  a 
fecond  jointure?  The  confequence  of  which  will  be,  that  as 
the  agreement  on  the  fon's  marriage  was  x\it  firfi^  it  ought  to 
have  the  preference,     ^i  fmr  efi  in  temfQre^  f$ts9r  tfi  in 

Further:  On  the  face  of  the  bill  it  is  alledged,  that  the  Ton 
on  his  marriage,  and  when  his  father  agreed  to  pay  the  looo  /. 
on  his  making  a  jointure  to  a  feqond  wife,  engaged  not  to  in- 
A(f  on,  or  expe£l,  the  payment  thereof ;  which  (hews  it  was 
intended  as  a  fraud  upon  the  fon's  wife,  or  her  relations  i  and 
the  father's  agreeing  to  pay  the  lOOo/.  on  fuch  contingency, 
might  be  fome  inducement  to  the  fon's  wife  and  her  relations 
to  come  into  the  match.  But  if  this  had  not  been  charged 
in  the  hill,  it  ftill  appears  on  the  merits,  that  the  defendant 
Roberts  the  fon  and  his  wife  are  purchafers  of  the  lOOo/.  in 
[  76  ]  cafe  of  the  father's  marrying  again  and  making  fuch  joipture, 
as  he  has  done.  Wherefore,  fince  tho  payment  of  this  icoo/. 
by  Roberts  the  father,  may  as  much  contribute  to  the  com^ 
fortable  fubfiftence  of  Roberts  the  fon  and  bis  wife^  as  the  non^ 
payment  of  it  may  conduce  to  the  comfortable  living  of  the 
father  and  his  v>ife\  and  as  by  means  of  this  bond,  Roberts  the 
fan  has  the  law  on  his  fide,  I  think  the  bond  mud  be  paid, 
and  the  only  relief  lean  give  the  father  is,  to  award  a  perpe-t 
tual  injun<^ion,  upon  payment  of  principal,  intereft  and 
cods  (i)t 

In  this  cafe  the  Mafter  of  the  Rolls  obfcrvcd,  that  the  prac» 
tice  of  the  court,  in  relieving  againft  all  marriage-brocage 
bonds,  plainly  (hewed  it  to  be  their  opinion,  that  every  con-^ 
tradl  relating  to  marriage,  ought  to  be  free  and  open ;  and  ho 
took  notice,  that  in  the  cafe  of  {a)  Potter  v.   Keen^  where 


(l)  Reg  Lib.  B.  1729.  fol.  3?^. 
2  thcrt 
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thtre  WIS  a  bond  to  pay  money  for  procuring  a  marriage,  the  Roberts  ^ 
Lord  Sdmmers  decreed  in  fiivour  of  the  bond,  conceiving,  that  Ro»«*Ti% 
as  the  procuring  a  marriage  was  a  good  confideration  at 
law  for  an  i^ffumpjb^  fo,  provided  the  bond  were  in  a  reafon-^ 
able  Tutt])  the  Tametfiight  be  a  good  condderatton  for  a  bond 
in  equity.  But  that  the  Lords,  with  great  juftice,  reverfed 
the  Lord  Ssmrner/s  decree,  for  that  it  would  be  of  dangerous 
conficquence  to  allow  of  any  fuch  bonds,  as  tending  to  in» 
Irodttce  maAyimprovidecit  marriages* 


B  E 
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Cafe  18. 
Lord  Chan- 
cellor King. 

A  witnefs  or- 
dered to  be  ex- 
amined de  bene 
cflTe  where  the 
thing  examined 
into,  lay  only  in 
the  kn'>wledge 
of  the  witnefs, 
and  *vas  a  mat 
ter  ot*  great  itn- 
portance;  tho' 
the  witncTs  was 
nut  proved  to  be 
old  or  infirm. 


[    78    J 


Shirley  &  al*  ver/ks  Earl  Ferrers. 

nOB ERT  late  carl   Ferrers^  was   fcifcd  in  fee   (among 
many  other  cftates]   of  lands    in   Ireland  of  2000/.  per 
annum :  and  having  feveral  fons  by  his  firft  wife,  (viz.)  Wajb* 
ingion^icc.  and  alfo  having  feveral  fons  by  his  fecond  wife, 
(AV^/ftf,  the  prcfcnt  countefs  dowager   Ferrers)  the  faid  earl 
Hobert  by  a  fcttlemcnt  had  limited  thefc  premiflcs  in  Irelandy 
to  his  fons  by  his  laft  lady,  the  countefs  Silena.     Upon  the 
death  of  earl  Robert^   the  earldom  defcending  to   Wajhington 
c2Lvl  Ferrersy  his  lordftiip  claimed    title  to    the  premiflcs. in 
Ireland^  by  virtue  of  a  prior  fcttlemcnt  made  thereof  by  earl 
Robert  in  May  1683  ;  wiiereby  the  premiflcs  were  limited  to 
himfelf  for  life,  remainder  to  his   fon  TVaJhington  for  life,   re- 
mainder to  his  firft,  &c.  fon  in  tail  male,  remainder  to  every 
other  fon  of  earl  iJo^^r/  in  tail  male  fucccflivcly,  remainders 
over.     And  it  being  infifted  on  by  the  fons  of  the  fecond  mar- 
riage, that  tJ>is  was  a  forged  deed,  an  ijue  was  direSed  to  try 
the  fame.     Earl  JVaJhingUn  died  without  ilFuc  male,  and  the 
earldom  defcended  to  the  defendant.     This  fufpedled  deed   of 
May  1683,  had  been  brought  before  the  Mafter  by  earl  JVoJly^ 
ington ;  and  the  younger  fons  by  the  fecond  marriage  and  their 
agents  having  infpedled  it  in   the   Matter's  hands,  one  John 
Shi/ ley y   born  in  Ireland^  and  to  whom  earl    JVnj})iiigton  had 
(hewn  fevera*l  favours,  came  to  the  Mafter  to  fee  the  deed, 
and  made  an  affidavit,  that  in  December  1720,  the  deponent 
himfclf,  by  the  order  of  earl  Wajhington^  tranfcribcd  this  fup- 
pofed  deed  from  another  copy  in  parchment ;    and  that,  at 
that  time,  there  was  no  feal,   or  name  fubfcribed,   nor  any 
witnefl*es  to  it ;  whereas  now  it  appeared,  that  this  very  deed 
had  a  feal  put  to  it,  and  earl  Robertas  name  and  title  fubfcribed 
to  it,  and  three  witneflcs  names  indorfed,  though  thofc  wit- 
aames  were  almoft  rubbed  out. 

The 
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The  fons  by  the  fecond  marriaige  thereupon  brought  a  fup-  Shirliy  v. 
plemental  bill  letting  forth  this  matter,  with  Jabn  Shiriefs  ^^^^  ^**- 
affidavit  annexed;  and  praying,  that  they  might  beat  liberty 
to  examine  this  witnefs  in  order  to  have  his  teftimony  per- 
petuated. And  now  it  was  moved,  that  the  plaintiffs  might 
examine  this  witnefs  de  hew  ejji^  the  defendant  having  prayed 
^  comniifioA  to  anfwer. 

On  the  other  hand  this  was  oppofed  on  behalf  of  the  earl^ 
Vy  reaficM^  there  was  not  the  common  affidavit,  that  the  wit- 
«efs  was  old,  or  infirm,  or  in  any  danger  of  dying  :  and  it 
was  (aid  to  be  againft  the  conftant  courfe  to  grant  ftich  mo- 
tion, but  upoa  very  full  affidavits  of  the  witnefs's  not  only 
being  old,  but  alfo  infirm,  and  in  danger  of  dying« 

But  the  Lord  Chancellor  (after  this  had  been  twice  moved} 
ea  affidavit  made,  that  no  other  pcrfon  was  privy  to  this 
matter,  as  the  plaintiffs  knew  or  believed,  did  order  that  the  [  79  1 
plaintiffs  (bould  be  at  liberty  to  examine  this  witnefs  Shirley  • 
de  bene  ejfe^  in  regard  hey  as  well  as  all  others,  might  die,  and 
by  that  means  the  plaintiffs  might  be  deprived  of  his  teftimony ; 
and  for  that  this  matter  ky  in  the  privity  of  this  witnefs  only, 
and  was  of  great  importance :  but  that  if  he  were  then  living, 
the  plaintiff  (hould  produce  him  at  the  trial  ( i ). 

Afterwards,  on  the  trial  of  the  iffuc,  at  the  bar  of  the  king's 
bench,  Hillary^  1730,  the  deed  was  found  to  be  forged,  upoa 
Ac  evidence  given  by  this  witneft. 

(i)   Vide  Phill/fs  V.  Carezv,  ante,    i  vol.  117. 


Jones  ve^ifus  Earl  of  Strafford  &  al\  Cafe  19. 

Lord  Cha:i- 

THE  plaintiff,  as  adminiftrator  during  the  minority  of   t^^^j^pu-^'' 
four  infant  children,  of  the  goods  and  chattels  of  one    Jullice  Rat- 
Bromelly  who   died  inteftate,  brought  his  bill   to  recover  a    moni>. 
debt  by  bond  for  2000/.   dated  fo  long  fincc  as  i68<:,  and  a    ^Eq'^=>-Ai»- 
debt  by  note  for  800  /.  dated  fo  long  fince  as  1686,  both  pre- 
tended   to   have  been  given  by   Sir  Henry  Johnfony  knight. 
The   bill  alledged,  that   Sir  Henry  John/on  by  his  will  had 
fcbjedlei  his  lands  to  pay  his  debts,  and  was  broiaght-by  the 
»  plaintiff 
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TONBS  V. 

Earl  of 
Stkapford. 


fSo  j 


A  dff?rdant 
cannot  demur 
{tnd  plead,  or  de- 
fr^ur  and  jinfwcr 
to  the  f^mc  part 
gfabill  j  fct  the 
pica,  &c.  over* 
fO»es  the  <^e- 
piurnr. 


plaintiiFagainft  the  defendant  the  earl  of  Siraffordy  as  admin U 
flrator,  with  the  will  annexed  of  Sir  Henry  John/on^  (on  the 
executor's  renouncing)  and  againd  his  heir  at  law  and  de« 
vifee  \  and  it  appeared  by  the  bill,  that  one  of  the  faid  four 
infants,  being  the  eldeft,  and  a  daughter,  was  nvarried  to 
y,  N.  who  was  of  age,  and  a  co-plaintiiFy  and  who  fued  as 
one  of  age,  and  not  by  his  prochein  amy  or  guardian* 

The  defendant  the  earl  of  Strafford^  as  to  that  part  of  the 
bill  which  fought  to  recover  the  2000/.  or  the  money  due  on 
the  faid  bond,  or  the  money  due  on  the  faid  note  from  the 
faid  Sir  Henry  Johnfon^  or  the  defendant  as  his  adminiftrator, 
or  which  fought  any  relief  in  relation  thereto,  or  any  dif- 
covery  in  order  to  fuch  relief,  demurred  \  for  that  it  appeared 
on  the  face  of  the  bill,  and  of  the  plaintiffs  own  (hewing, 
that  as  the  plaintifps  title  was  only  as  adminiftrator  of  BromeU^ 
fo  the  adminiilration  was  determined  by  the  infant  daughter'^ 
having  married  an  hu(band  who  was  of  age ;  alfo,  as  to  fuch 
part  of  the  bill  as  fought  to  recover  the  800/.  or  money  due 
on  the  note  pretencied  to  have  been  given  in  1686,  the  faid 
defendant  pleaded  the  Jlatute  of  limitaiiansy  and  (hewed,  that 
the  debt  was  barred  by  the  (latute  ^  and  tl\at  fix  years  and 
upwards  had  incurred,  long  before  the  faid  Sir  Henry  'Johnjon 
bad  made  his  will,  whereby  he  charged  his  lands  with  the 
payment  of  his  d^bts. 

Moreover,  as  to  that  part  of  the  bill,  by  which  the  plaintiff 
fought  to  recover,  the  money  due  on  the  bond,  the  defendant 
pleaded  ;  that  the  plaintiff  had  brought  an  action  of  debt  oa 
the  bond,  in  the  court  of  exchequer  againft  the  defendant, 
who  had  pleaded  folvit  ad  Jit-m^  and  that  the  faid  aSion  was 
dill  depending ;  and  to  iome  immaterial  part  of  the  bill,  the 
defendant  put  in  a  (hort  anfwcr.  Thefe  pleas,  together  with 
the  demurrer,  coming  on  to  be  argued,  the  Lord  Chancellor 
called  the  ^ord  Chief  Juftice  Rapnond  to  his  afTiftancc. 

And  it  was  objeiSed  to  the  demurrer,  which  was  faid  to  be 
in  effect  to  the  whole  bill,  that  the  fame  was  over-ruled  by 
the  pleas,  and  alfo  by  the  anfwer  ;  and  that  this  was  the  pro- 
per conclufion  of  all  demurrers,  {viz,)  to  demand  judgmer^t 
of  the  court,  that  the- defendant  ought  not  to  anfwef  to  what 
the  demurrer  extends   to ;    now  the   decpurret  exten^ng  xm 
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ftny  relief,  as  to  the  bond  or  note,  or  any  difcovery  *  in  re!a«      Joints  tr» 
fton  thereto,  and  the  defendant  afterwards  pleading  the  ftatute        ^^1  of 
of  limiutions  as  to  the  note,  and  the  adion  at  law,  as  to  the   ^*^^f°«"» 
bond;  thefe  pleas  (it was  faid)  over-ruled  the  demurrer;   for       [*8i  ] 
fbe  plaintiiF  might  reply  to  the  pleas,  and  thereupon  examine 
witneiles,  and  hear  the  caufe  ^  fo  that  the  pleas  were  as  an 
anfwer,  and  fwom  as  an  {a)  anfwer.    And  upon  time  granted   (tf)Vol.»*46f* 
to  anfwer^  the  defendant  may  plead  (  wherefore  it  muft  be  in« 
confident  for  a  man  to  fay,  *^  I  demur,  and  therefore  ought 
**  not  to  anfwer,''  and  yet  at  the  fame  time  to  anfwer  j  con* 
fequently*a  defendant  cannot  plead  and  demur  to  the  fame 
part  of  the  bill;  and  as  anfwering  to  the  fame  thing  over* 
rules  a  plea,  fo  afirti^ri  pleading  or  anfwering  to  the  (ame 
thing  over-rules  a  demurrer* 

And  of  this  opinion  were  the  court,  {viz,)  that  tbe  pleas 
over-ruled  the  demurrer.  But  ftill  it  appearing,  that  the  in* 
tint  daughter  was  married  to  one  that  was  of  age ;  if  thereby 
the  adminiftration  was  determined,  the  court  faid  they  would 
not  proceed  in  a  fuit,  where  it  was  evident  the  plaintiff  claim* 
Sunder  an  adminiftration  which  was  at  an  end. 

Whereupon  for  the  demurrer  it  was  infifted,  that  the  quef- 
tion  was  no  more  than  this:  an  adminiftration  was  granted   tion  ii  grTnte4 
of  the  pcrfonal  eftatc  of  an  intcftate  during  the  minority  of  ^o^^^^^f  J^™'* 
four  infants,  one  of  whom  (being  a  daughter)  had  married  an   infant  children^ 
buftiand  who  was  of  age,  whether   this  determined   the  ad-    being  a  daug'h. 
miniftration  ?  now,  the  only  reafon  of  granting  fuch  admini-    bj[illi*i^i^h^^ 
^ration  during  the  minority  of  the  infants,  was,  becaufe  none   of  age  j  the 
of  the  parties  interefted  were  capable  of  adminiftring,  on  ac-*    i*$JJ^t°dcterm^. 
count  of  their  tender  age :  but  when  one  of  thefe  had  married    *^* 
an  bufl>and  that  was  of  age,  there  was  then  a  party  interefted, 
who  was  capable  of  adminiftring ;  by  which   n^eans,  as   tht       L  ^^  J 
reafon  of  granting  the  adminiftration  ceafed,  fo  muft  the  ad- 
miniftration  alfo.     Cejfanta   cauja^   cejfat  effe£fus.     That  tht 
hufband  was  not  only  a  perfon  capable  of  adminiftring,  but  the 
frgpfr  perfon  to  manage,  at  leaft  his  wife's  ftiarc  of  the  per* 
fooal  eftate,  which  feemed  all  of  it  to  be  now  veftcd  in  him  j 
but  moft  certainly  he  had  a  power  of  difpofing  of  it :  fo  tha| 
the  adminiftrator  durante  mihori  atate  had  no  longer   the  pro- 
perty, nor  any  right   to   the  pofleifion  thereof.     And  why 
Ihould  his  adminiftration  continue,  when  there  was  nothing 
\^  for  htm  to  admioifter  \  That  it  might  be  thought  fufficienf 
^Voi-III.     .  F  fgr 
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Jr.»:Fs  'u,      for  the  defendant  to  ihcw,  that  the  faid  adminiftration  tvas  d€<- 
tari  of        tcrmined,  witliout  pointing  out  to  whom  adminiftration  (hould 

7RAi>oftD.  hq^  i)c  granted.  However,  it  was  conceived,  that  as  the 
married  daughter's  (hare  of  the  perfonal  eftate  belonged  to  her 
hufband,  fo  /;/  (hould  have  adminiftration  granted  to  him  of 
fuchftiare;  and  that  a  different  adminiftration  might  be 
granted  to  another  perfon  during  the  minority  of  the  other 
three  infants,  adufum  sif  commodum  of  thefe  three  infants. 

Neither  was  it  material,  that  this  huft>and  who  had  married 
the  infant  daughter,  was  before  the  court,  and  a  party  to  the 
bill :    for  if  the   adminiftration    was  determined,   then    the 
plaintiff's    right   to   fue    as    adminljlrator   during    minority, 
(^c,  was  at  ail  end ;  of  which  the  court  would  take  notice, 
and  not  fufFer  a  fuit  to  proceed,  where  there  was  no  reprefenta- 
tion  of  the  perfonal  eftate  in  queftion,  no  reprefentatives  of  the 
infants  to  whom  thefe  fecurities  now  in  controverfy  (if  fub- 
Jifting)  did  belong :  that  it  was  very  true,  there  were   three 
children  of  iKc   inteftate  that  were  infants  under  the  age  of 
feventeen,  bcTides  the   daughter  who  was  married  ;  but  that 
r  o^  1        would  not  help  the  cafe;  bccaufe  where  an  adminiftration  is 
granted  during  the  minority  of  four  infants,   if  one  of  the  in- 
fants comes  of  age,  this  docs  determine  the  adminiftration, 
5  Cj,  DruJoicrs  cafe,   i  Lrc.  74.  agreed  by  the    counfel  on 
each  lidc  j  nay,    the  cafe    is  there  put  further,  (v/'z.)  ^*^^t 'f 
adminiflration  be  granted  during"  ihe  minority  of  four  infants, 
jiwd  one  of  the  infants  dies^  this  determines  the  adminiftration, 
in  regard  it  cannot  be  faid  there  are  four  infants,  when  one  of 
them   is  dead.     Lajlly^  That  Prince^  cafe  in    5  Co.  29.  was 
very  ftrongin  favour  of  the  demurrer,  where  there  being  an 
infant  executrix  under  feventeen,  adminiftration  was  granted 
sto  y,S.  during  her  minority:  and  the  adniiniftrator   during 
minority  fold  a  term  for  years  ;   adjudged  fuch  adminiftrator 
could  nfft  fell   the  term  y  and  further,  that  the  adminiftration 
determined  on  the  executrix's  marrying,  if  it  appeared  that  the 
hy/band  ii:a5  of  age.     So  that  one  of  the  points  than  judicially 
before  die  court,  was,  whether  the  adminiftration  during   the 
minority,  iffc.was  not  at  end  by  the  executrix's  marrying ;  and 
it  was  hehli  that  the  marriage  of  the  infant  executrix  to  a  man 
of  age^  was  a  determination  thereof;  and  the  reafon  given  is^ 
.    for  that  the  executrix  had   taken  an  hufband,  who  (as  the 
book  fays)  might  adminifter   as  executor.     Which  fame  re^ 

folution 
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lellition  is  ihentioned  sind  altoWied  ixi  (SMphin's  Orphdn^s  tf^      |ofi7ts  v% 

t^  ^Jiy  sind  in   Simn^urm   a86 )  and  irt  thofe  books  it  i$       ^^^  ^'^ 

faidi  that  when*  an  infant  executrix  takes  ah  hufband^  whd  is     "^^^'^ohd* 

bf  agei  it  is  the  fame  thing  as  if  (h6  herfelf  Were,  of  age;    jAnd 

in  t  yent.  103,  the  fame  is  cited  for  law  by  that  learned  Judg^ 

Mr.  Juftice  7ft;^jr«.     So  that  from  the  reafoh  of  the  things 

and  from  the. authorities  which  wei-e  conteiVed  tdbe  \h  t>oint| 

the  admioiftration  durante  minori  teiate^  and  confeqtiently  the 

piaintiflT's  title  to  fue^  was  faid  to  be  ^ecbrhiinfed  \  and  fufely^  iii 

the  cafe  of  fo  ftale  a  deiiiand^  th^  plaintiff  ought  to  be  held        f  ^4^  J 

ftridly  to  every  thing)  though  but  matter  of  form. 

As  to  the  nesct  pcinti  which  was  upon  the  plel  bf  the  ^iJ^ 
tiiteoF  liifiitations  with  regard  to  the  pretended  note  for  800/1 
from   Sir  Henrj  J§hnfon  to   the  plaintiff's  inteftate  Bromell^ 
and  which  was  dat^d  fo  long  ago  as  the  30th  of  May  1686^ 
(abote  forty-four  years  fincej)    it  was  adihitted}  thit  Sif 
Henry  Johnfin  did  by  his  will  fubjeft  his  real  eftate  to  the  pay-    Qnt  6m%  i  it\ii 
ment  of  his  debts  |  yet  the  fix  yearsj  and  ttiatiy  years  beyond    ^^^^]^  *"""' 
that  p^riodj  having  incurred  after  Sir  Henry's  having  given    par»*hcrc- 
the  faid  note,  and  before  his  inaking  his  faid  will,  this  which   barbed  f^aftfcr 
Was  a  debt  by  fimplc  contrafl,  was  faid  to  be  birred  by  tH6  ^^'^^  tm^^^' 
ftdtute$  and   to  have  become  as   no  debt,  and  confequently   chdrge*  hh 
i)€ither  revived  nor  aided  by  Sir  Henry^s  will  j  and  that  there  paymcn^of  ifi 
tas  8  meft  mattlfeft  diflfcrence  between  this  and  the  cafe  lately   ^'*  ^«*!^*»/n«* 
Irt  ibc  Houfe  $f  Lort^i  in  which  the  lord  Strafford^  the  now  dtf-    thi*  debt  u  n^ 
fcndanfi  was  appcllisnt  againft  one  Blakewayk     It  is  true^  the 
faid  Blakeway  was  a  fimple  contradl  creditor   of  Sir  Htnry 
Jthnfih  by  a  ftale  note ;  but  it  was  fuggeftcd  in  {a)  that  bill,   (.r)  Val.t*  J73J 
and  made  part  of  the  printed  cafe,  that  the  faid  Sif  Htnty^    ^'''*' 
within  five  years  before  the  making  of  his  will,  and  his  deatb|    * 
bad  paid  to  the  faid  Blakeulety  part  of  the  monies  due  on   the 
note  then  in  i|ueftion,  Which  was  infifted  upon  aS  an  acknow- 
ledgment of  the  faid  debt^  and  has  alone  been  adjudged  to  re- 
vire  a  debt,  and  to  be  evidence  of  a  new  promife   to. pay   \U 
Wherefore  (if  the  allegations  wel-e  triie)  that  debt  Was  In  ffl«£t 
fubfifting  at  the  time  of  making  Sir  Henry  Johufon's  will  fof 
))ayment  of  his  debts^   and  confequently  muit  be  withiti  the 
truft  not  barrable  bytbeflatute  of  lirtiitations^  tholigh  after 
never  fo  great  a  length  of  time  j  which  iscaff-ying  the  ftatute 
ftreuQugh  in  all  confcience :  but  in  the  prefeot  cafe  l2ie  dc^t       l  &|  j 

Fa  .  by 
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JnwEi  *!/.      ^y  fimplr  contrafl  was   complcatly  barred   by  the  ftatute  of 
Earl  of        limitations  before    the   making  of  Sir  Henry  jGhnfen^s  will, 
SrnAyruao*    confcqucntly  it  was  then  no  debt,  neither  had  there  been  any 
manner  of  excufe  ofFcrcd,  whereby  to  alleviate  and  take  ofFtbc 
objection  of  this  great  length  of  time.     And  if  it  fliould  be 
contended,  that  the  ftatute  of  limitations  only  bars  the  r^<* 
medy  for  the  recovery  of  the  debt;  but  that  the  debt  in  equity 
and  confcience  remains  dill;  the  anfwer  is,  that  the  flatute 
of  limitations  holds  on  a  prefumption  that   the  debt  in  this 
great  length  of  time,  has  been  paid  and  fatisfied  ;  but  that  the 
party  is  by  death  deprived  of  his  evidence  proving  the  fame, 
which  he  could  not  keep  alive  }  or  by  the  miflaying  of  the  re* 
ceipt,  releafe,  or  other  voucher  of  payment;  and  if  the  par- 
liament in  this  great  length  of  time  prcfumes  a  debt  to  be 
paid,  why  (bould  not  the   courts    in   WeJlminJler^HaU  make 
the  like  prefumption  ?  That  there  is  no  fuch  thing  in  law  as 
a  right  remcdilefs,   wherever  there  is  a  right,  the  law  giving 
a  remedy,  .Stf/i.  21,  415.     Bcfides,  as    the  remedy,  fuit,  or 
adiun  in  the  prcfent  cafe  was  admitted  to  be  barred  by  the 
(latutc  of  limitations,  this  made  the  cafe  as  ftrong,  as  if  the 
parly  creditor,  to  whom  the  debt  by  fimple  contraA  was  due, 
had,  after  the  fix  years  incurred,  whereby  the  debt  was  barred, 
rcle^fcd  to  the  debtor  all  adions  and  fuits,  both  at  law  and  in 
equity,  which  would  certainly  have  barred  the  debt;  nor  is  it 
credible,  if,  after  the  giving  of  fuch  a  releafe,  the  debtor  had 
made  fuch  a  will  as  Sir  Htnry  John/on  had  done  in  the  prefcnt 
cafe,  whereby  he  had  charged  his  real  eflate  with  the  payment 
of  his  debts,  th^t  the  faid  debt  by  note  would  have  been  there- 
by revived. 

r  86  1  That  it  would  be  a  thing  of  the    mod  mifchievous  confe- 

qucnce  imaginable,  to  conftrue  the  ttftator's  will  in  fuch  a 
fcnfe;  and  would  prove  an  invitation  to  creditors  of  the  long- 
crt  (Unding,  after  ever  fo  great  a  length  of  time  (efpccially 
if  luch  creditors  happened  to  be  poor  and  necelBtous)  to  bring 
in  their  dale  and  fatisiled  debts,  in  order  to  a  double  pay- 
ment ;  and  the  prefent  cafe  was  ftill  the  harder,  it  not  being 
the  cafe  of  an  executor,  who  might  be  prefumed  to  have  been 
acquainted  with  the  teilator  and  his  aiFairs,  but  of  an  admi- 
nilhator,  who  by  his  ani'wcr  had  Iworn  himfelf  an  otter 
Arangci  t<>  alio:  them, 

a  Thca 
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Then,  as  to  the  other  plea,  (viz.)  to  that  part  of  the  bill  Jokes  v. 
which  fought  fatisfaftion  of  the  bond  out  of  the  real  and  per-  ^  ^^^^^ 
ibnal  aflfeu  of  the  tcftator  Sir  Hinry  John/on^  the  defendant 
bad  pleaded,  that  the  plaintiff*  the  adminiflrator  had  brought 
an  a^ion  of  debt  on  this  bond  in  the  court  of  exchequer,  to 
which  aSion  the  defendant  had  pleaded /^/i;//  ad  diem\  and 
that  the  (aid  adion  is  ftill  depending.  Now,  as  this  was  a 
fair  liTue  tendered  on  the  poitu  of  payment,  and  to  which  the 
Blatter  muft  at  length  one  time  or  other  come,  if  the  plaintiff 
would  be  fo  hardy  as  to  venture  it,  why  (hould  not  the  court 
ftop  here,  and  prevent  further  charge  on  both  fides,  by  order- 
ing the  parties  to  go  to  trial  upon  fuch  iflue  ?  And  if  the 
plea  offilvit  ad  diem  were  true,  then  the  debt  being  once  paid, 
the  plaintiff  could  be  in  titled  to  no  difcovery  of  aiTets  or  re- 
lief; neither  could  it  be  any  objed^ion,  that  the  defendant  had 
pleaded  doubly  in  the  a£lion  brought  in  the  exchequer,  (viz.) 
a  fpecial  pUnt  adminifiravit  alfo,  by  fetting  up  feyeral  debts, 
ultra  qua  tbe  defendant  had  not  afTets;  for  if  this  were  true, 
the  court  could  not  take  any  notice  of  it,  in  regard  they  can- 
not take  notice  of  any  thing  but  what  is  coniftined  in  the 
plea,  nor  could  the  plaintiff  in  the  principal  cafe  be  pre»  r  g«  1 
judiced  thereby,  ilnce  he  might  amend  his  bUl,  and  charge 
this  plea  by  the  amended  bill,  praying  a  difcovery  whether 
thefe  pretended  debts  were  real  and  jufl:  debts,  or  not. 

With  regard  to  the  firft  point,  the  Lord  Chancellor  znA 
Lord  Chief  Jujlice  were  of  opinion,  that  the  adminiftratioa 
taken  by  the  plaintiff  to  Bromell^  during  the  minority  of  the 
four  children,  d$nec  aliquis  eorum  (hould  attain  to  twenty- one, 
did  not  determine  on  one  of  thefe  children  marrying  a  man  of 
UA  age ;  for  that  the  hufband  of  fuch  child  had  no  right  to 
adminifter,  becaufe  not  of  kin  to  the  intedate,  and  when  the 
eldeft  daughter  arrived  to  twenty-one,  though  fhe  (hould  be 
married,  yet  adminiftration  muft  be  granted  to  htry  and  not 
to  her  hufband.  That  upon  the  rcafon  of  the  thing,  the 
adminiflratiun  muft  continue,  there  being  no  other  perfon 
capable  of  adminiftring;  neither  was  the  wife's  (hare  of  the 
pcrfonal  eftate  by  the  marriage  become  vcftcd  in  the  hufband, 
for  there  might  be  debts  which  muft  be  facisfied  before  it 
could  be  known  whether  the  wife  had  any  and  what  right 
thereto;   and  after  that,  it  could  be   but  a  choje  en  aSiion^ 

F  3  which 


E|rl  of 

8T«APfORft. 

fc)P«ft.  197. 

Lord  Carteret  Yt 


f  8?  ] 


Where  an  Infant 
f«€Cutrixb?ing 
under  17,  ad- 
•ninidration  ii 
•ranted,  and  thf 
Infant  Barries 
tn  bqiband  of 
igf )  thi«  does 
jiot  detcrrainc 
fhe  aim! nit! 1 4. 
tion.   ^y  the 
LoiJ  KiNC, 
Chancellor,  and 

p.  J.  contrary 
to  the  opinion 
in  5  Co.  which 
fcemi  to  have 
(>een  estra;'idi« 
cial,  and  is  not 
taken  notice  of 
by  cotempor^ry 
leportexSf 


H^hich  would  not  veft  ahfrlutefy  in  the  (<i)  huflmnd  by  thf 
iparfiage  ;  that  as  to  the  fpeciad  adminiftration  fuoaJ  th« 
lyife's  (bare  to  be  granted  to  the  huAand^  it  was  p^iipl? 
impradicable  J  fince  it  muft  be  ^  fourth  part  in  fpecie  of  all 
the  pcrfonal  cftate,  which  might  confift  offeyeral  iritire  things, 
fuch  as  horfes,  co^s  and  (heep  |  and  then  the  h(i(band  mu(( 
Jiavc  a  fourth  of  every  horfc,  cow,  fcfc.  of  tbeinteftate^ 
^nd  by  th«  fame  reafon,  all  bond  and  fimple  contrad  debts 
piuft;  as  to  a  fourth  part  of  them,  be  vefted  in  the  hufband, 
which  wculd  render  it  impo^bl^  to  put  them  in  fuit  i  be- 
Caufe  the  hufband  could  not  fiie  for  4  fourth  part  of  them 
pnly  ;  and  their  lordfbips  ftrortgly  inclined  againft  the 
opinion  reported  by  the  Lord  CeJU  iq  Princess  cafe,  which 
fays,  that  where  an  infant  executri?^  is  under  fey^nte^n,  and 
an  adminiftration  is  granted  ;  if  fuch  infant  executfix  mar-« 
ries  an  huft^and  of  age,  the  admiqiftratiqn  is  determined  \ 
this  opinion  their  lord(bip$  ftrongly  inch'ned  againft,  the  f^me 
not  being  fallen  notice  of  in  other  cotempopary  repqrts,  4s  in 
t  J:td.  132.  Cro.  piiz.  718,  719.  and  3  Le§.  278.  ii)  all 
which  books  Prince's  c^fe  is  reported  \  and  it  is  remaricsibfei 
thi^t  the  author  of  the  hook  in^itled  Tbi  Qffic^  rf  $xecut9Ti^ 
p'  213.  mentioning  this  opinion,  a  little  marvels  thereati 
^onfidering  (as  hf  obferyes)  ^  that  thefc  things  are  maiiaged 
^*  in  the  fpiritual  court,  and  by  that  law  [the  canon]  lyhich 
(^  intermeddles  not  with  the  hufband  ip  the  wifes-s  cafe^ 
^*  and  Anpe  by  that  (aw,  and  not  our  coma\qn  law,  com^s 
^^  in  this  liniitation  of  feventeen  years.  He  adds,  th^t  he 
SS  {las  feen  tl^at  cafe  Qthcrwifc  Reported  in  this  point.'* 

Befides,  that  p^rt  of  the  cafe  was  at  leaft  an  e](trajudicial 
opinion  not  neccflary  to  be  determined,  the  principal  queftion 
|>cing  only,  whether  fuch  a  fpecial  admin il^rator  could  affigq 
pver  a  tc^m  for  years  which  belonged  to  the  teftator  J  ^qd 
l-efolvcd  he  could  not,  which  certainly  js  good  lavy.  How* 
ever,  talking  the  aboye  nientionpd  point  in  Pn'rt^e^s  cafe  tq 
be  Ijiw,  yet  it  differed,  they  faid,  fro'm  the  cafe  now  b^for^ 
the  court;  for  where  an  adminiftration  determines  by  th^ 
marrriage  of  an  infant  executrix  to  one  of  age,  in  the  fame 
manner  as  if  the  executrix  hcrfelf  were  of  age,  there  is  theq 
9  certain,  known  perfon  to  admmifter,  (to  wit)  the  feme 
;nfant,  (the  huf^^and  being  incapable  of  proving  the  vyiM) 

9jiA 
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and  it  is  the  cafe  but  of  $ni  minor :  whereas  in  the  principal  Jokes  ^u. 

cafe  it  could  not  be  known  *  who  was  to  be  the  adminiflrator,  Earl  of 

or  whether  there  was  any  other  more  proper  for  that  office  ^^^afford, 

than  the  perfon  already  appointed  during  the  minorit?  ;  fur  L       ^9  J 
the  hulband  being  not   intitled  to  have  the  adminiftration 
granted  to  him,  it  was  in  the  difcretion  of  the'  ordinary  to 

grant  it  to  whom  he  pleafed,  this  fort  of  adminiftration  (a)  Soifadminiftri* 

not  being  within  the  ftatute;  and  they  further  held,  con-  during  the'mU 

trary  to  one  of  the  refoluiions  above  mentioned  in  BrudeneVs  "<*r"y  ^^  ^<»«' 

*  infants,  and  one 

cafe,  that  if  adminiftration  (hould  be  granted  during  the  diet ;  this  don't 
minority  of  four  infants,  one  of  whom  ibould  die  before  he  adml^ftmionj 
comes  to  age;  this  would  not  determine  the  adminiftration  :    '^'^p^f^'^y /<> i|»c 

^    '  '     opinionin5Co. 

for  the  living  in&nts  would  not  be  of  age,  and  the  other  dying  Bnidenei's  cjie. 
during  his  fnfancy,  and  not  being  in  effe^  would  be  as  out  of  ^^Y^^xt^Q^\* 
the  cafe. 

Secfifulfyj  Touching  the  plea  of  the  (latute  of  limitations, 
where  the  teftator,  after  fix  years  incurred,  makes  his  will, 
and  charges  his  lands  with  the  payment  of  his  debts ;  the 
court  obferved,  it  had  been  held  that  fuch  will  revives  [A] 
the  debt,  in  regard  the  fame,  though  the  fix  years  are  pafled, 
continues  ftill  to  be  a  debt  in  cqiircience,  and  a  defendant 
may,  if  he  pleafes,  waive  the  benefit  of  the  ftatqte.  How- 
ever, it  having  in  a  former  caufe  of  the  lord  Strafford^s^ 
brought  before  the  houfe  of  lords  on  a  like  point,  bpcn  ordered, 
that  the  plea  (hould  iiand  for  an  anfwer ;  the  likv  order  was  f  90  1 
made  in  the  principal  cafe  (i).     And, 

In  relation  to  the  third  point;  the  Lord  Chancellor  and  Qiuf 
Jufiice  were  clear,  that  the  plea  ought  to  be  over- ruled,  as 
being,  in  effect,  only  a  plea  of  another  action  depending  in 

[A]  ^it^it  If  a  man  were  to  devife  his  per/onal  cftatc  in  trull  to  pay  his  debts, 
whether  woold  this,  as  creating  a  iruft,  revive,  a  debt  barred  by  the  rtmu:e ;  or 
would  not  fuch  dcvile  be  merely  vo-i,  as  faying  no  more  thau  the  law  of  ccurlo 
fays,  {y'^  )  '^^^  ^  man's  perloiial  elbte  fhall  pay  his  debts?  an.l  if  the  telL.ior 
ihoald  fay  that  his  pt'ifonul  cuatc  ihall  net  be  liyble  to  pay  his  debts,  or  that  his 
Utk  debis  Oiall  be  paid  tUcrcoul  before  hib  bovds,  fuch  will  would  be  plainly  void. 

(i)  R^g-  I'ib-  ^'  '73^'  ^^^'  5'5-  f«t^l^d  r.f  above.  Jnca.  i  Sail;.  154. 
But  no  farther  proceedings  a)»pcai  10  Co/ten^.  M.ll^z  Vcrn.  141.  Andn^s 
h^vc  been  had  either  in  this  caule  or  ax  v.  Eru^n,  Pre.  Cha.  3S5.  Lacon  v. 
BUkiinay  v.  Earl  of  ^trajord  (unie,  Ert^?s.  3  Atk.  107.  Truman  v.  Fen- 
a  vol,  373)  ;  yet  the  point  lecms  to  be     Un,   Co.s;).  548. 

F  4  another 


De  Term.  S.  Michaelig,  ^73<'* 

Jo  If  IS  V.       another  court  for  the  fame  thing;  and  that  tWefore   th^ 

Earl  of        plaintiff  ought  to  make  his  clcftion   fBl  in  what  court  he 
Strafford.  ,,  ^  ,.  ,      ,   «.  ^  -    -n-  .     ^        .  * 

would  fue,  which  cleaion  no  plaintm  is   bound  to  make^ 

vUintm  fuet        Until  the  defendant  has  anfwered, 

Wh  at  law  and 

in  eqaity  for  the  fame  thing,  he  w«ll  be  pat  to  mike  hit  ele^ion  in  which  c6vrt  he  wUl  proceed  ( 

bat  need  not  however  make  fucb  eledion  till  the  defendant  has  anfwtred* 

[B]  The  order  for  making  an  eledion^  recites  only,  that  the  plaintiff  profecutes 
the  defendant  at  law  and  in  equity  for  one  and  the  fame  matter,  fo  that  the 
defendant  is  douhly  vexed  ;  wherefore  it  provides  that  the  plaintiff,  his  clerk  in 
court  and  attorney  at  law,  having  notice  of  the  order,  do  within  eight  days 
after  foch  notice,  make  his  eledUon  in  which  court  he  will  proceed ;  and  if  he 
ele£b  to  proceed  in  this  court  (the  chancery,)  then  the  proceedings  at  law  are  Cy 
that  order  to  be  flayed  by  injunction.  But  if  the  plaintiff  (hall  eled  to  proceed 
at  law,  or  in  default  of  fuch  eleftion  by  the  time  aforefaid,  his  bill  is  to  be 
difmiffed  with  cods.  And  note ;  if  one  makes  a  /pedal  ele^on  to  proceed  at 
law,  as  to  part,  and  in  equity  as  to  other  part :  with  regard  to  what  the  plaintiff 
in  equity  eledls  to  proceed  at  law,  his  bill  ought  to  be  difmiffed  with  coiU^ 
By  Sir  7$/^/"^  7^4^^A  Maiter  of  the  Rolls  MUbaclmas  17234    Jnonjmus. 
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♦  Harris  ver/us  Inglede^* 

THIS  bill  was  brought  by  the  finiple  contraft  creditors 
of  IVilUam  IngUdiWy  to  compel  a  fale  of  the  real  eftate 
of  the  (aid  ff^iUiam  IngUdew^  for  payment  of  his  debts»  he  hav- 
ing made  a  will  to  this  efFeS:  ^'  As  to  all  my  wordly  eftate^ 
*•  wy  dibts  being  firft  fatisfiedy  I  devife  the  fame  as  follows," 
Then  he  proceeded  to  devife  part  of  his  eftate,  being  freehold, 
to  his  brother  in  fee,  to  whom  alfo  he  bequeathed  a  term  for 
years.  Other  part  being  copyhold,  he  devifed  to  A.  in  fee, 
other  part  of  his  freehold  to  B.  and  the  remaining  part  to  C. 
in  fee ;  after  which  he  died  without  ifiue,  leaving  his  brother 
J^hn  IngUdew  his  heir,  who  having,  on  the  teftator's  death, 
entered  on  the  freehold  lands  devifed  to  him,  and  alfo  on  the 
copyhold  premiiTes,  as  not  having  been  fgrrendered  to  the 
life  of  the  will,  made  his  will,  whereby  he  devifed  all  his 
efiate  real  and  perfonal  to  his  wife,  and  died  leaving  a  fon. 

The  widow  of  John  IngUdew  the  brother,  and  her  fon, 
being  the  nephew  and  heir  of  the  firft  teftator,  joined  in  a 
fale  of  feveral  of  thefe  lands  to  feveral  perfons,  for  valuable 
coniiderations ;  and  the  iimple  contrail  creditors  now  bring- 
ing their  bill  againft  the  feveral  devifees  of  thepremiflfes,  and 
alfo  againft  the  purchafers,  in  order  that  the  feveral  lands 
might  be  fold  for  the  fatisfadtion  of  their  demands,  the  will 
was  proved,  but  John  IngUdew^  the  nephew  and  heir  of  the 
firft  teftator,  was  not  made  a  defendant  to  the  bill. 

Upon  which  it  was  infiftcd,  that  the  heir  at  law  ought  to  '*  «d«*iftof 
be  a  party,  it  being  ever  done  in  like  cafes  \  that  the  bill  being  dc  btt,  if  the 
for  a  (ale,  ifthe  heir  was  before  the  court,  the  evidence  to   ^•^^f''^'' *»""« 


Cafe  !©• 
Sir  Joseph 
Jbkyll, 
Mafter  of  the 
Roils. 

lEq.Ci.AW 

74.  p).  ft6. 
»33-  pl*  J7» 

•5S«pJ/8* 
461,  pi.  15. 

768.  pi.  (• 
A  wiU  bcgiiiit 
•s  to  all  my 

worldly  eftate, 
my  debts  being 
firft  paid,  I  givt, 
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nothing  being 
devifed  till  this 
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JoKis  V.       another  court  for  the  fame  thing;   and  that   therefore  th^ 

Earl  of        plaintiff  ought  to  make  his  clc£Hon   fBl  in  what  court  he 
Strafford.  , ,   ^  , .  ,      ,   -,.  .  .     .^  -     ,         .  « 

woQld  fue,  which  cleaion  no  plaintm  is   bound  to  make^ 

elaintift  fuet        Until  the  defendant  has  anfwered, 

both  at  lav.  and 

in  eqaity  for  the  fame  thing,  he  w'll  be  pat  to  mike  hit  ele^ion  in  which  covrt  he  wtU  proceed  ( 

bat  need  not  however  make  fucb  eledioa  till  the  defendant  has  anfwtred, 

[B]  The  order  for  making  an  eledion^  recites  only,  that  the  plaintiff*  profecutcs 
the  defendant  at  law  and  in  equity  for  one  and  the  fame  matter,  fo  that  the 
defendant  is  doubly  vexed  ;  wherefore  it  provides  that  the  plain ti[F«  his  clerk  in 
court  and  attorney  at  law,  having  notice  of  the  order,  do  within  eight  daya 
after  foch  notice,  make  his  eledUon  in  which  court  he  will  proceed ;  and  if  he 
eleds  to  proceed  in  this  court  (the  chancery,)  then  the  proceedings  at  law  are  Ey 
that  order  to  be  flayed  by  injunction.  But  if  the  plaintiff  fhall  eleft  to  proceed 
at  law,  or  in  default  of  fuch  eledUon  by  the  time  aforefaid,  his  bill  is  to  be 
difmifTed  with  cofls.  And  note ;  if  one  makes  a  /p<ci(d  election  to  proceed  at 
law,  as  to  part,  and  in  equity  as  to  other  part :  with  regard  to  what  the  plaintiff 
in  equity  eledls  to  proceed  at  law,  his  bill  ought  to  be  difmifTed  with  coiU^ 
By  Sir  Jo/fpb  JeJ^U,  Maitcr  of  the  Rolls  MUbaelmas  1723*     Jnonjmus. 
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t9il 


♦  Harris  ver/us  Inglcdcw. 

THIS  bill  was  brought  by  the  finiple  contraA  creditors 
of  IVilliam  IngUdiw^  to  compel  a  fale  of  the  real  eftate 
of  the  faid  ff^ilEam  IngUdew^  for  payment  of  his  debts»  he  hav- 
ingmade  a  will  to  this  efFcS:  ^'  As  to  all  my  wordly  eftate^ 
*•  n^  dibts  being  firft  fatisfiedy  I  devifc  the  fame  as  follows," 
Then  he  proceeded  to  devife  part  of  his  eftate,  being  freehold, 
to  his  brother  in  fee,  to  whom  alfo  he  bequeathed  a  term  for 
years.  Other  part  being  copyhold,  he  devifed  to  A.  in  fee, 
other  part  of  his  freehold  to  B.  and  the  remaining  part  to  C* 
in  fee  }  after  which  he  died  without  ifiue,  leaving  his  brother 
yobn  Ingledew  his  heir,  who  having,  on  the  teftator*s  death, 
entered  on  the  freehold  lands  devifed  to  him,  and  alfo  on  the 
copyhold  prcmiiTes,  as  not  having  been  furrendered  to  the 
life  of  the  will,  made  his  will,  whereby  he  devifed  all  his 
eftate  real  and  perfonal  to  his  wife,  and  died  leaving  a  fon. 

The  widow  of  John  IngUdew  the  brother,  and  her  fon, 
being  the  nephew  and  heir  of  the  firft  teftator,  joined  in  a 
fale  of  feveral  of  thefe  lands  to  feveral  perfons,  for  valuable 
coniiderations ;  and  the  Ample  contrail  creditors  now  bring- 
ing their  bill  againft  the  feveral  devifees  of  thepremiflfes,  and 
alfo  againft  the  purchafers,  in  order  that  the  feveral  lands 
might  be  fold  for  the  fatisfadtion  of  their  demands,  the  will 
was  proved,  but  John  IngUdew^  the  nephew  and  heir  of  the 
firft  teftator,  was  not  made  a  defendant  to  the  bill. 


Cafe  !©• 

Sir  Joseph 
Jbkyll, 
Mafter  of  the 
Roils. 

iE(|.Cs.AW 

74.  p).  ft6. 

•55-  PJ/  8- 

461,  pUi5. 
768.  pi.  (. 
A  «vill  bcglnit 
•s  to  all  my 

worldly  eftate, 
my  debtg  being 
firft  paid,  I  giTt, 
lee ;  the  real 
eftate  is  lUbb 
to  the  debti» 
nothing  being 
devifed  till  this 
debti  are  pii4« 


[9»3 


Upon  which  it  was  infifted,  that  the  heir  at  law  ought  to 
be  a  party,  it  being  ever  done  in  like  cafes  \  that  the  bill  being 
for  a  (ale,  ifthe  heir  was  before  the  court,  the  evidence  to 


Iiiadcvir<or 

lands  to  pay 
dcbtt^  if  the 
cteditora  bring 
a  bill  toconio 
.        ^     ^  -  pel  t  fale,  tba 

heir  it  geaerally  to  be  made  a  partyt    SecU8>  in  cafe  of  a  traft  created  by  dq-d  to  pay  debts* 

the 
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•  Haii*>xs  n).  the  will  would  be  perpetuated  ;  but  in  cafe  he  Ihould  not  be  a 
Jkcledew,  party,  a  decree  for  fale  of  the  eftate  would  be  vainj  for  no 
one  would  buy,  at  leaft  he  would  not  give  half  the  value  for 
it :  whereas,  ihould  the  heir  be  a  defendant,  this  will  charg- 
ing the  lands  with  payment  of  the  debts,  the  heir  would  be 
decreed  to  join ;  th^t  the  general  pra£lice  in  cafes  where  a 
.  will  of  land  is  proved,  is,  to  declare  the  will  well  proved  ; 
that  is,  well  proved  agatnft  the  heir  ;  for  it  cannot  be  faid  to 
be  proved  againft  any  one  elfe.  And  fuppofe  *  thefe  lands 
ihould  be  fold  by  the  devifees,  purfuant  to  the  decree,  and 
afterwards  the  heir  (hould  fue  for  the  eftate,  and  recover ; 
here  would  be  a  purchafer  under  a  decree,  evided  notwith- 
ftanding,  for  want  of  the  plaintifPs  having  made  the  heir  a 
party:  and  yet  the  court  ought  not  to  fufler  any  thing  to  ' 
happen  to  the  prejudice  of  thofe,  who  are  to  be  purchafers  un- 
der its  decrees, 
r  g^  1  'T^  which  it  was  anfwered^  that  the  defcent  was  broke  by 

the  dev'ife,  and  the  eftate  being  devifcd  away  from  the  heir  at 
law,  he  was  no  more  interefted  therein  than  any  ftranger ; 
that  in  cafe  lands  are  by  a  deed  conveyed  to  truftees  to  fell^ 
and  afterwaras  the  grantor  dies,  unlefs  the  heir  is  to  have  the 
furplus,  he  need  not  be  a  party  to  the  bill  for  compelling  a 
falc, 

Majler  ef  the  Rolls :  This  feems  a  material  objeftion  ;  for 
fince  the  fale  of  the  eftate  muft  zSt&,  all  the  devifees  in  pro- 
portion, and  as  the  eftate  would  not,  without  the  heir  being 
a  party  to  the  decree,  fell  for    near  the  value,  this  might  be  a 
wrong  to  all  the  devifees,  and  occafion  more  of  their  lands  to 
be  fold,  than  would  perhaps  be  otherwife  ncc^flary.     With 
Where  >  b'tJl  U     '^g^*'^  ^^  ^^'^  ^^^  '^^"  "^ged,  that  where  lands  are  conveyed 
Vroufhttoprovt   bv  deed  to  truftces  to  fell,  the  heir,  unlefs  intitled  to  the  fur- 
dM^iilcyorthe   ptuSf  need  not  be  a  party  to  a  bill  that  prays  a  fale  ;    it  muft 
'•*^    beobferved,  that  the  proof  of  a  will  is  attended  with  more 
Memnity  than  that  of  a  deed\  the  former  being  iuppofcd  to  be 
made  when  the  teftatoris  in  extremis^  and  therefore  in  equity 
Fk  '7  ii  it  neceflary  to  prove  the  (^nity,  which  is  all   prefumed  in 
the  cafe  of  the  latter :  alfo  a  deed  may  be  proved  vivi  voce  at 
the  hearing ;  but  no  fuch  order  can  be  made  for  proving  a 
will ;  the  reafon  is,  becaufe  here  more   is  to  be  proved  than 
b4rely  the  ej^ecution ;  for  inftance,  you  muft  prove,  (hat  there 

were 
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were  thfee  witneflbs,  and  that  there  Aibfcribed  their  names  in 
the  preftncc  of  the  tcftator;  which  holds  ftill  ftrongcr  in  the 
prefcnt  cafe,  where  two  wills  are  to  be  proved,  namely,  the 
will  of  the  firft  teftatqr  WiMigm  Jft^UJm/^  4n<J  arft^rwj^rd^  that 
of  y^hn  fngkcUw. 

But  after  allj  confidering  that  H^iUiam  ImglfJnu,  the  firft 
teftator,  had  been  dead  ever  fince  Dectmber  1 719,  and  that 
the  freehold  lands  bad  been  quietly  enjoyed  under  the  willt 
his  Honor  did  decree  a  fale  without  the  heir  being  a  party  | 
)>ut  faid,he  would  ftop  paffingthe  decree,  in  cafe  the  defends 
ant^s  counfel  fhould  be  able  to  ifaew  where,  in  the  like  in««> 
^arice,  the  court  ever  rpfi^fed  to  n^al^e  a  decree,  wi^ho^t  inakipg 
the  heir  s|  party* 

Sicondl^y  In  this  ea(b,  one  of  the  defendants  haying  pur* 
chafed  a  term  for  years,  and  alfo  part  of  the  freehold  eftate 
that  had  belonged  to  tt^e  tedator  JVilliam  IngUdi^^  he  pleaded^ 
chat  he  was  a  purchafer  for  a  full  and  valuable  confideration, 
(fliewing  the  fum,  and  that  it  was  to  the  full  value  of  the 
rftates]  but  omitted  ip  \i\s  plea  to  den^  notice  of  th^  wjll  of 

And  for  the  plea  it  was  argued,  that  the  plaintiff*  having  re«- 
plied  to  the  plea,  he  bad  adn^itted  it  to  be  good  ^  bgt  joined 
iflue  thereon,  infifting  it  was  not  true  in  fa^;  indeed,  had  he 
fc%  it  down  to  be  argued,  it  would  then  have  been  a  good  ex- 
ception thereto^  that  the  defendant  had  not  denied  notice :  but 
fince  the  plaintiff*  had  not  thought  fit  fq  to  do,  but  had  re- 
plied to  the  plea,  all  that  was  incumbent  on  thp  defendant  was, 
to  prove  what  he  had  pleaded ;  which  if  he  fhould  be  able  to  do, 
the  bill,  as  againft  him,  muft  be  difa^ifTed  with  coffs.  Befides, 
Qtherwife  the  defends^pt  rpigbt  be  tricked  by  the  plaintiff,  who 
having  found,  that  the  defendant  had  made  a  flip  in  his  plea, 
plight  decline  arguing  it,  and  reply  to  it.  In  which  cafe  the 
defendant  would  be  without  remedy ;  for  he  coqld  do  no 
tnorc  than  prove  his  plea:  whereas,  *  if  fuch  plea  had  been  fet 
down  to  be  argued,  on  its  being  over- ruled,  the  defend- 
ant might  flili  have  helped  bimf^lf,  by  putting  all  hU  defence 
in  his  anfwer« 


Harris  tf. 
Inglioaw* 


C94 1 


A  defen^aii^  Ta 
hispleaof  apur« 
chafe  for  a  tralu* 
able  confidert- 
tioDy  offliti  to 
deny  qptlce  $  if 
the  plaiatiff  re« 
pliet  to  it,  all 
the  defendant 
hat  to  do,  istd 
prove  his  pur- 
chafe  \  and  it  if 
not  material,  if 
the  plaintifF 
proves  notice ; 
for  it  was  thtt 
ptaintifTsown 
huit,  that  he 
did  not  fet  down 
the  pica  to  be 
argued\  in  which 
cafe  it  wrould 
have  been  over- 
ruled. 

1*95  J 


On 


Dc  Term.  S.  Hill.  1730. 

Hai>is  v.  On  the  contrary  it  was  faid,  that  when  everyone  fees  her# 

I^GLKD^w*  jg  ^  \^2St  for  years,  which  of  courfe  is  liable  to  pay  debts  by 
ilmple  contradl,  and  to  which  a  purchafer  cannot  pofliblj 
have  any  title  but  by  the  will,  it  was  to  be  prefumed  the  court 
would  hardly  &ut  their  eyes,  but  permit  the  honeft  creditors 
to  follow  the  aflcts  wherever  they  can  find  them.  Alfo  this 
would  be  a  prejudice  to  the  devifees  of  the  real  eftate,  (hould 
the  term  not  be  applied  to  the  payment  of  debts,  becauft 
more  of  the  lands  devifed  muft  be  fold  than  otherwife  need 
be. 

MaJtiT  $f  ihi  Rolls :  The  conftant  courfe  is,  in  cafe  a  plea 
be  replied  to,  that  the  defendant  need  only  prove  his  plea: 
snd  here  it  is  the  plaintiff's  own  fault ;  for  he  had  it  in  his 
flection  to  have  fet  it  down  to   be  argued.     Wherefore,   if 

;  the  defendant  proves  what  he  has  pleaded,  the  bill  is  to  be  dif« 

miffed,  as  againft  him,  with  cofts.  But  with  regard  to  the 
objedlion,  that  the  devifees  of  the  land  will  fufter  by  this,  in 

\  that  more  of  their  lands  muft  now  be  fold,  this  will  not  prevent 

the  devifees,  or  any  of  them*,  from  bringing  their  bill  to  com* 
pel  an  application  of  this  leafe,  in  the  firft  place,  to  the  pay;* 
ment  of  their  debts,  as  being  part  of  the  perfonal  eftate. 

Thirdly^  It  was  contended,  that  the  real  eftate  of  the  tcfta- 
/  Xtr^WlUiam  Inglednu^  was  not  by  his  will  charged  with  the 
payment  of  debts  ;  for  though  it  was  faid,  that  as  to  the  tcfta- 
tor's  wordly  eftate,  Wj  debts  being  firjl  fatisfied^  he  devifed  the 
r  q6  1  fenic,  Wr.  though  the  teftator  did  fay  his  debts  (hould  be  firft 
fatisfied,  yet  he  did  not  fay  his  debts  fliould  be  charged  on  his 
land,  or  real  eftate. 

But  the  Matter  of  the  Rolls  thought  it  to  be  very  clear, 
that  in  this  cafe  no  land,  nor  any  part  of  the  teftator's  wordly 
eftate,  was  devifed  until  after  his  debts  paid,  confequently  that 
the  land  was  charged  ;  for  which  he  cited  i  Fern.  45.  Newman 
verfus  Johnfon^  2  Fern,  yo8.  Trott  verfus  Vernon  j  and  he 
thought  it  would  have  been  fufficient,  though  the  \90xAJirJi 
had  been  omitted  (i), 

(i)  See  alfo -ffflTf/ZZfr  v.   Smith,  ?re.      King,  poft.  359.      Hat/on   v.   Nifholl, 
Cha.   264.     Btaihcroft  v.   Bracbcrcfl,      Ca.  temp.  Tal.  1 10.     EarlofGcdotphin 
a    Vcrn.   690.       Da'vis   v.    Gardiner^      v.   Penneck,    2    Vcz.    271.     Thomas  v. 
ante,  2  vol.  190,     Leigh  v.    Earl  of     Bricknell^  a  Vez.  313. 
Warrington 3  4  Bro.  P.  C.  90.    King  v. 

Fourthhf 
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Ae  account  was  taken,  and  until  the  Mailer  (hould  have     Harris  ^. 

certified  how  much  would  be  the  proportion  that  each  devifec     ^'^^^^'^dsw. 

or  each  purchafer  was  to  contribute  towards  their  fatisfa^ion* 

For  that  the  creditors  ought  to  be  at   liberty  to  come  upon 

ally  part  of  the  freehold  eftate;  after  which  the   feveral  de- 

irilees   or   purchafers   might  apportion   the   charge  amongft 

thcmfelves ;  and  as  to  the  freehold  that  had  been  fold,   the 

creditors  were  willing  to  take  the  money  from  the  heir  or 

devifees,    who   had   fold,   and   fo  give    the   purchafers    no 

trouble. 

Cur* :  That  will  indeed  make  the  matter  more  eafy ;  but  [  99  ] 
yet  till  the  account  (ball  have  been  taken,  and  it  be  known 
what  the  proportion  is  that  each  devifee  is  to  pay,  the  credi- 
tors muft  wait  notwlthftanding  ^  for  they  muft  not  be  left 
at  liberty  to  take  the  whole  from  fome  of  the  devifees,  and 
but  part  from  others  \  which  would  be  oppreflive.  And  if 
the  whole  eftate  of  any  of  the  devifees  be  not  liable,  then  the 
whole  purchafe  money,  for  which  any  part  of  the  premi/Ies 
was  fold,  will  not  be  liable.  But  if  it  (ball  be  reported  by 
the  Mafter,  that  the  whole  of  the  freehold  lands  will  be  in- 
fufficient  for  payment  of  the  debts,  then  the  creditors  may 
proceed  againfi  any  one  devifee  for  the  whole,  in  cafe  I 
Ibould  be  of  opinion,  that  the  copyhold  ought  not  to  be 
charged  pan  pajfu\  but  if  I  ihall  continue  to  think  as  I  do 
at  prefent,  in  fiich  cafe,  the  creditors  muft  wait  until  the 
proportion  is  fettled,  what  the  owner  of  each  is  to  contribute, 
as  well  with  regard  to  the  copyhold  as  the  freehold.  [BJ 


[B'\  In  this  cafe  the  Mailer  of  the  Rolls  did  not  alter  his  opinion,  it  appearing 
by  the  Rcgillcr's  book,  that  the  will  of  the  tcilafor,  IFiWajn  Jng/a^rw,  was 
declared  to  be  well  proved^  and  that  the  freehold  and  copyhold  eftatei  par- 
ticularly devifed  by  his  will,  were  liable  to  the  payment  of  his  debts,  farifaff^* 
March  10,  1730. 


Witter 


Cafe  II. 

Lord  Chan- 
cellor King. 


An  executor  tQ 
truft  for  an  in- 
finrof  a.leafe 
for  99  years, 
tlf^rminabU  on 
three  livet,  on 
thelor^trefu- 
An)  to  renew  but 
Ibr  lifet  abfo. 
}ute)y»  compUet 
vith  the  iord| 
ftod  ch^oget  the 
^cars  into  lives  \ 
on  the  infantas 
dying  under  ii, 
•n4  inteftate ) 
this  (hall  be  a 
truft  for  his  ad- 
Hkiniftracor,  and 
Bot  for  his  heir« 

C*ioo  ] 


Truftee  cannot 
change  the  na- 
ttireor'thceftate 
by  turning  mo- 
Dry  into  land,  or 
t  Icafe  for  ycari 
into  a  freehold, 
4  c  converfo* 


[    101    ] 


Hillary  Vacation,  I730t 
Witter  ver/us  Witter. 

Hillary  Vacation^  I730» 

JDOBERTJVitter^  pofleffcd of  a  term  for  ninety-nine  ycarf 
of  lands  in  the  county  of  Chejler^  if  three  lives,  or  any 
of  them  fhould  fo  long  live,  held  *  of  the  late  earl  Riversj  made 
J^  his  executor,  and  by  his  will  devifed  the  term  to  his  infant 
nephew,  John  ff^itur^  and  died,  his  own  life  being  one  of 
the  three  lives.  The  executor  applied  to  the  carl  Riven  to 
renew,  by  adding  a  third  life,  and  there  was  fome  (light 
proof  that  the  earl  had  refufed  to  make  any  more  teafes  for 
years  of  his  tenements  in  leafe,  but  had  changed  them  to 
lives,  in  order  to  make  votes  in  chufing  members  of  parlia- 
ment, when  he  was  in  the  adminiftration.  So  that  in  the 
prefent  cafe  the  executor  of  R$bert  fVitUr  the  leflce  took  a  new 
leafe,  in  the  name  of  a  truftee,  to  him  and  his  heirs  for  three 
lives,  [viz.)  that  of  the  infant,  and  the  two  old  lives ^  an4 
this  was  in  truft  for  the  infant  and  his  heirs. 

The  infant  died  above  the  age  of  fourteen  and  under  twenty- 
one,  unmarried  and  inteftate :  whereupon  the  queftion  was, 
who  (hould  be  intitled  to  this  leafe,  his  heir,  or  adminiftratori 

It  was  infifted,  that  the  adminiftrator  of  the  infant  was 
intitled  \  and  that  it  (hould  not  be  in  the  breaft  of  any 
executor  or  truftee  to  alter  the  nature  of  the  truft-cftate,  any 
more  than  it  was  in  the  elef^ion  of  a  [Cj  guardian  to  change 
the  perfonal  eftate  by  invefting  it  in  lands  :  fmce  this  would 
be  to  give,  an  abfolute  power  of  difpofing  of  and  altering  the 
right  and  property  of  the  leafe,  to  one  who  was  but  a  bare 
truftee ;  that  if  the  court  had  been  applied  to  for  leave  to  do 
this,  they  would  never  have  granted  it  without  a  proviHon, 
that  in  cafe  the  infant  (hould  die  during  his  infancy,  the  pur- 
chafe  (hould  not  turn  to  the  prejudice  of  the  rcprefentativcs 
of  his  perfonal  eftate:  al(o,  that  this  would  be  injurious  to 
the  infant  himfelf,  who,  if  it  had  continued,  as  originally  it 
was,  a  leafe  for  years,  might  have  devifed  it  at  fourteen  [D]  \ 


[C]  See  for  this  purpofe  the  cafe  of  Terry  v.  Terry  anaRa^get,  Pre.  in  Chaa.  273. 

[D]  In  the  cafe  of  the  Earl  of  Wincbelfea  v,  NorcUffe,  i  Vcrn.  402.  435,  this 
oblerratjon  appears  to  have  been  firft  made  by  I'erjeant  (afterwards  lord  comniif- 

Uiiifrn,  and  to  have  great  ftrcfs  laid  upon  it  by  the  Lord  Chancellor 

whereas 
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whereas  being  tuf  ned  into  a  freehold  defcendible,  it  could  tiot 
be  devifed  by  bim  until  his  agtf  of  twenty-one* 

On  the  other  fide  it  was  reprefcnted  as  liiccly  to  prove  Very 
dctrimental.td  am  infant,  if)  in  a  cdfe  where  the  lord  would 
not  renew  but  for  lives,  the  executor  ihould  not  be  enabled  to 
comply  with  this|  becaufe  the  other  two  lives  might  drop 
during  the  infantas  life)  and  the  cafe  would  be  the  fame  \( 
there  were  but  one  life  in  being  i  and  then  the  infant,  inftead 
of  being  deprived  of  the  power  of  devifilig  (as  had  been  ob« 
jecled)  might  have  no  eftatc  to  dcvifcj  that  the  putting  the 
irtfant^slife  into  the  leafe  muil  be  for  the  benefit  of  the  in-» . 
fant,  and  of  him  only  ;  and  as  to  what  had  been  mentioned 
of  turning  an  infant's  perfonal  into  a  real  eilate,  that  feemed 
to  be  a  thing  not  neceflary,  bat  the  renewal  of  the  leafe  was  a 
matter  of  abfolute  ncceiCtyi 

LordChancilUri  This  fene\^ed  leafe,  though  for  lives, 
(ball  follow  the  nature  of  the  original  one,  and  go  to  the  exe^- 
^utora  or  adminiftrators  of  the  infant,  as  that  fhould  have 
done.  If  the  fad  had  been  (which  has  not  been  fully  proved) 
the  lord  Rivtrs  would  not  have  made  any  other  than  a  defcen- 
dible  leafe  for  three  lives,  this  might  and  ought  (i)  to  have 
been  declared  in  truft  for  the  benefit  of  the  executors  and  ad- 
miniilrator^of  the  infant,  if  he  ihould  die  during  his  infancy* 
K'ow,  though  this  truft  be  not  declared,  yet  it  is  in  equity 
implied,  fine*  the  renewed  leafe,  though  for  Iives>  comes  in 
the  place  and  ftead  of  the  original  leafe  which  Was  for  years. 
In  confequence  of  which  his  lordlhip  declared,  that  the  fame 
(bould  beliable  toadiitribution  according  to  the  (latute^  fay^^ 
ingt  that  though  the  fpiritual  court  cannot  Intermeddle  with  a 
freehold  to  diftribute  [£J  it,  yet  it  doth  not  follow  but 
that  this  Court  may  inforce  fuch  a  diftribution  (l). 


WlttElt  4>* 
Wrr.*R* 


A  Idafc  rcn^#ed 
by  a  g'liroijn 
tor  jn  infintVs 
bentrflt,  (hjli 
follow  the  na- 
ture ot'cheori" 
gi04l  IcAJet 


C  t«>aj 


An  eftatfc  pMr 
aucrr  vie  i<;  dif- 
tiihutuble  in 
e^.iry,  though 
not  in  the  fpl- 
ritual  coyrc. 


[E]  Sec  Salk-  46^*  Oldham  v,  Picktring,  and  the  note  at  the  end  of  the  cafe  ^f 
Dah 0/ DevfM,  v«  /liklnsf  vol.  a.  3^^!.  buc  more  particularly  the  (latuu  of  14  Oio^ 
a»  whereby  an  eftatc  fur  autrt  i/ie  being  uhdcvifcd,  or  .11  part  i^ppi^ed  t;  the 
payment  of  debts  according  to  the  i^atute  of  frauds,  ihali  be  diiUibuscd  in  tl.«: 
lame  manner  as  pcribnat  cftate. 


(l)  Vide  Ma/oM  it.  Day,  Pre.  Cli.i. 
319.  fier/on  V.  Slfofe,  I  Atlc  480. 
and  in  general  a  guardian  (hall  not  alter 
Ihc  natort  of  the  infant's  property,  fo 
fts  to  change  the  right  of  fucceffion  to 

vo£.  m. 


It,  in  cafd  of  the  infant's  death>  kod  v. 
irarfh,  I  Vc*2.  461. 

(a)   Reg.  tib.  B.  1730.  foK  213.  by 
tbe  name  ot  fTktn  v.  Qomf. 

O  t)  £ 
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Cafe  i2.  Ex  parte  Sir  Richard  Grofvenor. 

Lord  Chan- 
cellor King.  QiR  Jikhard  Grofvefior^  upon  filing  articles    in  Chancery* 

o'LV/kcA  on  a  ^    obtained  z, /upplUavit  againft    Mrs.  who    being 

fur jKMvit,  and  x.dk(t{\  uDon  the  Writ,  was  carried   to  Ncn'gate.  where  (he  had 

contrnucd  in  *  '  o       » 

p-iion  a  year        Continued  near  thirteen  months.     And  now  it   was  moved 

Treiii  threat-         ^^^^  ^^  might  bc  difchargcd,  iniifting,  that   it  was  the  courfc 

nin-,  mi-!it  to      ^jj*  j[,g  King's  Bcnch,  if  difuffluavit  be  granted  againft  any  one, 

and  the  party  taken  upon  it  continues  in  prifon  for  a  year  and 

a  day,  withtJut  any  frcfh  ihrcatning  or  niift)ehaviour  having' 

been  offered   by  or  on   behalf  of  the  party  againft  whom  the 

fifppllcavit  was  granted ;  that  he  ought  to  be  difchargcd,  and 

that  it  was  fo  in  the  cafe  of  commitments  for  any  breach  of 

the  peace. 

Lord  Ckancellor :  Nothing  can  be  more  oppreflivc  than  an 

indefinite   imprifonment ;  and  it  Teems  a  rcafonable    prafticc 

in"  the  King's  Bench,  if  nothing  has   been  offered  either   by 

thrcatning,  or  other  misbehaviour,  within  a  year   and   a  day 

f  104  ]        ^»^cr  the  taking  up  of  the  party,  by  him  or  on  his  behalf,  that 

Notice  of  mo-      he  ought  to  be  dilchargrd.     Accordingly  the  court  was  i n- 

ti..n  given  by       tlined  to  havc  granted  the  motion  i^>  the  principal  cafe  :  but 

one  n.)l  allnwcd  **   .  .  s      -n       x         r  ^ 

toifta^tfj-       the  notice  of  motion   being  given   by  J.  B,  the  foiicitor  for 

coodT'  "^^  ^^^  woman  that  was  commitred,  and  he  not  being  a  foiicitor 

.  .  ^dmiticd  injchancery^tfee. court  would   not  Jpok  upon  this  a9 

notice;  and    the  pariy    qndcrtaking  to  give   another  notice 

againft  the  firft  day  of  the  term,  the  motion  was  put  off  till- 

ti'ien,  at   which  time  the   faid  Mrs.  < — • moved  it  again, 

and  it  was  ordered  that  flie  fliould  be  difcharged  upon  entering, 
into  a  recognizance  before  a  Mafter  in  100/.  with  two  fure- 
ties  lu  50 /.- each,  to  keep  the  peace ;  and  the  Mafter  was 
directed  to  ht  eafy  and  not  ftrici  as  to  the  abilities  of  the  fure- 
rics,  th'eccmrt  having *regard  to  her  long  imprifonment. 

:  Francis 


De  Term.  Pafch*,  1731. 


F^ancia  Shcldorti  Efqj    ^6rjUi  Mr.  Jurttce     LordCh 
Fortcfcue  Aland  &  al\ 


han- 
cellor  King. 


A  Bill  was  brought  by  the  adminii^rator  of  Sir  tVllliani 
Dormer^  bart.  a  lunaticki  againft  the  adminiftrator  of 
Mr.  Juftice  Dorrmri  to  have  an  account  of  the  perfonal  eftate, 
and  of  the  rents  and  profits  of  the  real  eftate  of  the  lunatick, 
received  in  his  life-time  by  Mr.  Jufticc  Dtrmer^  who  was  thd 
committee  of  the  lunatick's  eftate  i  {hewing^  that  Sir  fflHiam 
Dtrmer  waS  feifed  in  fee  of  divers  manors  and  lands  in  the 
counties  of  Bucks  and  GUucefltr^  of  1500  A  ftr  annum^  and 
pofleflcd  of  a  confiderable  perfonal  eftate,  and  in  1692*  b6« 
came^  and  was  by  inquifition  founds  a  lunatick  \  and  that  thp 
cuftody  of  his  eftate  was  granted  to  Mr.  Juftice  Dormer^  ahd 
that  of  his  perfon  *  to  Sir  Robert  Jtnhvijon.  The  bill  was  alfo 
to  be  relieved  againft^  and  to  fct  aftde,  fevcral  orders  of  the 
court  of  chancery^  whereby  it  was  crdered,  that  Mr.  Juftice 
Dormer  (hould  be  allowed  the  rents  and  profits  of  the  lufia- 
tick^s  eftate  for  the  maintenance  of  the  lunatick's  perfon,  and 
the  care  and  management  of  his  eftate.  To  which  purpofc 
the  bill  fet  forth,  that  after  the  inquifition  found,  to  the  end 
the  court  might  judge  what  was  a  proper  allowance  for  the 
maintenance  of  the  lunatick,  it  was  directed,  that  the  Mafter 
ibould  look  into  the  value  of  the  eftate  and  the  incumbrances 
thereon  :  that  purfuant  to  fuch  order,  the  Mafter  made  a  re 
port  of  the  yearly  value  of  the  eftate^  and  the  charge  of  the 
pbyficians  attending  the  lunatick,  and  the  difburfemcnts  uf 
Mr.  Juftice  Dormer  relating  to  the  eftate  ^  and  this  account 
Was  (igned  by  Mr.  Sheldon^  who  married  the  After  and  next 
prefumptive  heir  of  the  lunatick  ^  that  thercupoh  the  lord 
S^wmrri,  by  order  of  the  1 6th  of  7«;7/,  1 699^  with  the  con* 
fenc  of  the  faid  Mr.  Sheldon^  ordered,  that  the  profits  of  thg 
)unatick*s  eftate  fliould  be  allowed  to  Mr.  Juilice  Dormtr^ 
for  the  mainttnance  of  the  lunatick,  and  the  care  and  ma« 
nagemebt  of  his  eftate,  deducing  only  200/.  per  annum 
thereout  for  the  paying  off  incumbrances  upon  th« 
eftate,  and  which  in  fadi  have  fince  been  paid  oS\ 
that  th«  laft  order  had  been  continued  or  revived 
tipoa  ey«ry  demifc  of  the  crown»  and  by  the  fuccecding  Lord 
G  a  Chancellor 


74.  'pi.  %1. 
aSt.  pi.  V 
The  court  lU 
lowed  the  pro- 
fits of  Uie  lu- 
A«tick*i  cO«t^ 
to  (he  commit- 
tee fort  hvaiiiii* 
t(! nance  of  hit 
perfon.     The 
lunatick  dics>hil 
adminiftrator 
brings  t  kill  for 
an  accouat  of 
thefe  profits;  th* 
defendant  tk« 
cum  mi  I  tee 

plC3«l<»thls  Of' 

der  of  court  o^ 
the  iillowancft 
of  the  profit^  for 
the  lunatick** 
mainienjuce  \ 
the  plcj  otdeted 
to  (land  fur  an 
anfwcrj  biit  th# 
court  declared 
tliey  w.iuld  not 
relieve  in  fuck 
ca(r  without 
grofs  fraud. 
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Sheldon  v.  Chancellor  or  Lord  Keeper  of  the  Great  Seal  for  the  time 
FoTEscuf  being.  And  the  bill  further  flicwed,  that  Mr.  Juftice  Dormer^ 
and  the  lunatick's  filler  Sufannahy  the  wife  of  Sheldon^  fctrert 
days  before  the  making  of  the  above  mentioned  order  by  the 
lord  Sommcrsi  (v/z.)  on  the  gth  day  of  jfuttf^  1699,  did  enter 
into  articles,  whereby  Sheldon  covenanted  for  himfelf,  his 
wife  and  his  children  born,  or  to  be  born,  that  they  would  be 
aiding  to  the  judge,  who  (hould  have  the  iuckinghamjhlre 
[  106  ]  cftate  allowed  to  him  for  the  maintertance  of  the  lunatick, 
and  be  permitted  to  take  up  his  bond,  which  he  had  given  to 
account.  And  Mr.  Jurtice  Dormer  covenanted,  that  he 
would  be  aiding  and  affifting  to  She/din  and  his  wife,  who 
were  to  have  the  Glouce/lerjhire  eftate  of  the  lunatick  with- 
out account,  favc  only  that  out  of  the  profits  thereof  a 
/cbt  of  550/.  on  the  Ghucejferjkire  cftate,  fhould  be  paid 
off. 

The  defendant,  Mr.  Juftice  Fcrtefcue^  and  his  lady  pleaded, 
that  King  TUlUam  and  Queen  Ahry^  by  virtue  of  their  un- 
doubted prerogative,  by  their  royal  fign  manual  dixeiSled  to 
Sir  John  Sommers^  knight,  then  Lord  Keeper  of  the  great 
feal  of  E/iglandj  reciting,  that  the  care  of  ideotsand  lunaticks 
doth  of  right  belong  to  the  crov/n,  did  grant  to  the  faid  Sir 
John  Sommers  full  power  and  authority,  without  any  further 
warrant,  to  give  order  and  diredlion  for  preparing  of  grants 
for  the  cuftody  or  commitment  of  the  eftates  or  perfons  of 
lunaticks  or  ideots,  according  to  the  rules  of  law,  and  the 
ufc  and  practice  in  like  cafes,  as  he  fliould  judge  meet.  They 
then  pleaded,  that  Sir  TlllHam  Dormer  was  by  inquifitioft 
/ound  a  lunatick,  and  the  inquifition  returned  into  the  petty 
bag ;  and  they  pleaded  the  feveral  orders  under  the  feveral 
Lord  Chancellors  and  Lord  Keepers  for  the  time  being,  upon 
every  demife  of  the  crown,  whereby  the  cuftody  of  the  eftatc 
cf  tiic  lunatick  was  committed  to  Alr«  }\i^\Qt  Dormer  \  and 
the  orders  whereby  the  Mafter  was  to  take  an  account  of  the 
eftate  of  the  lunatick  and  of  its  incumbrances,  and  the 
Mafter*s  report  thereupon;  and  in  particular,  the  order  of 
the  1 6th  of  ^^"''^i  1699,  made  by  the  lord  Sommers  by  the 
confent  of  Mr.  Sheldon^  that  200/.  per  annum  out  of  the 
eftate  ftiould  be  applied  towards  the  payment  of  the  incum- 
brances ^ffe^ling  the  lunatick*$  eftate^  the   reftdue  to  be  aU 

lowed 


Dc  Term.  Pafcba?,  1731. 

lowed    towards   the  maintenance  of  the  ♦  lunatick  and  the   Cu.t«^.. - 

management  of  his  eftate;  and   likewife  the   feveral  orders    Fort^scue 

made  by  the  great  feal,  upon  every  demife  of  the  crown,  for       Aland. 

reviving  of  the  faid  order  of  the  i6th  of  June^   1699,  and  the      [.  *^07  3 

grants  made  under  the  royal  ftgn  manual,  upon  every  demife 

of  the  crown,  to  the  then  Lord  Chancellor  or  Lord  Keeper; 

autborifing  them   refpeftively  to  make  grants  and  orders  foe 

the  cuftody  of  the  perfons  and  eftates  of  lunaticks,  and  to  zGt 

therein  as  they  (hould  think  fit.     AH  which  grants  under  the 

royal  fign  manual,  together  with  the  report,  and  the  faid  fuc- 

ceffive  orders,  the  defendants  pleaded  in  bar  of  fuch  part  of 

the  bill,  as  fought  to  compel   the  defendants   to  account  for 

the  rents,  and  profiu  of  the  lunatick's  e(tate,  or  to  difcharge 

the  faid  orders. 

For  the  plea  it  was  infified,  that  this  was  a  peculiar  jurif- 
diction  of  the  great  feal,  granted  under  the  royal  fign  manual, 
and  in  virtue  of  the  prerogative  of  the  crown;  that  ihcfe 
orders  were  made  by  the  Lord  Chancellors  or  Lord  Keepers 
for  the  time  being,  not  as  Chancellors  or  Keepers,  but  by  au- 
thority of  the  fign  manual,  and  under  this  particular  power 
and  jurifdi£lion,  and  fo  not  impeachable  by  bill  to  the  Lord 
Chancellor  as'Lord  Chancellor;  befides,  that  were  it  in  the 
cafe  of  ?ny  order  made  by  the  Lord  Chancellor  as  Lord 
Chancellor,  nothing  could  be  m(^re  incongruous,  than  to 
bring  an  original  bill  to  fct  afide  an  order  made  by  the  court; 
that  the  prefcnt  bill  was  the  lefs  to  be  countenanced,  in  that 
there  had  been  fo  many  orders  made  by  every  fucceeding 
I^ord  Chancellor  or  Lord  Keeper,  upon  every  demife  of  the 
crown;  fo  that  this  order  of  the  lbi)^  oi  June^  1699,  ^^^ 
©btained  the  fanftion  of  many  eminent  and  learned  men,  who 
had  been  fucceflively  in  that  great  office;  that  in  the  cafe  of 
orders  made  in  relation  to  lunaticks,  the  lords  themfclves  will 
not  *  hear  any  ap|>eal,  but  the  fame  muft  he  made  to  the  king 
in  council;  of  which  there  was  a  recent  [AJ  inllancc  ;   that    Kom  Anornrr 

where    'll  ^''^  ^"^^ 

,,-..,.  ,  ,       ,  .        .  ^  •'  'nccilor, 

Uocb'mg  luaacickf,  to  the  Uoufe  ot  lorJs,  bup  ycly  to  the   k^ng  in  council.     See  th :  note  Jt  the 
Mto/n. 


[A]  The  following  •xtraft  has  been  taken  from  the  \Kir(l^  journals  "  Die  Mflrtu 
"  14  Feb.  17^6.  'ilic  ijOMie  (uceordin^  10  order)  }.roLccJt\l  to  take  intu  i.on- 
**  fideration  lac  pccition  anvl:i^i*Jii  or    /*  Jiiam  I't:.,  cU^;   urtu  :^umuci  J*it:,  mcr« 

^   3  "ciianr 
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Sheldok  r«    ^eite  the  commitment  of  a  lunatick  is  granted,   the  court 

foRTEscuE      does  not  fo  much  regard  the  benefit  of  his  adminiSrator,  as 

/^;4AJ»n»       ^^^  well-being  and  comfort  of  the  lunatick  hidifeif,  fo  far  as 

his  eftate  will  allow,  with  a  view  that  fuch  lunatick  may  livo 

gs  eafily  as  his  unfortunate  condition  will  admit  of,  agreeably 

to  his  circumftances. 

In  anfwer  to  which  it  was  alleged,  that  the  bill  was  brought 
to  fet  afide  thefe  orders,  for  th^  fraud  and  collufion  by  which 
they  had  been  obtained ;  that  this  fraud  and  collufion  fuffi- 
ci^ntly  appeared  by  the  articles  entered  into  by  Mr.  Juftic6 
Dormer  and  Mr.  Sheldon^  but  fevcn  days  before  obtaining  the 
I  *^9  J  order  i  which  articles  were  concealed  from  the  court,  and  ap« 
peared  plainly  to  have  been  for  (baring  and  dividing  the  luna- 
tide's  eftate ;  and  that  it  was  a  moi):  extraordinary  thing  to 
give  up  Mr.  Juftice  J)$r?Mer^s  bond  for  accotmting  :  that  not 
only  an  interlocutory  order,  but  a  decree  iifelf,  it'  gained  by 
(i)  collufion  niight  be,  and  frequently  had  been,  fet  afije 
even  on  a  petition,  by  the  fame  reafon  that  judgments  ia 
courts  of  law,  when  obtained  unduly,  and  by  cullufion,  were 
every  d.iy  fet  afidc  on  motion  ;  that  the  collufion  of  grant- 
ing (in   the  prcfcnt  cafe)  the  cuftody  of  the  perfon  of  the  lu^ 


*  chniit,  complnininp  of  two  orders  made  by  the  Lord  Chancellor  the  z-^d  ct 

*  Di\(wler   r.nd    ?5th  of  January  lall,  granting  the  cufloJy  of  the   j-ci  ion  ot 

*  aamtiel  Pitt,  a  Umatick,  the  appellant*s  unclt*,  as  in  the  appeal  is  mentioned  ; 
'  .';nd  prayng,  rhr.t  the  faM  crciors  may  he  revcrfed.  And  ilie  faicl  apjx-aJ  bein^- 
'  read  l\v  the  clerk,  notice  was  taken  ro  the  houie,  liiat  the  cullody  of  idiots  and 

*  luniiicks  was  in  the  power  of  the  kinp;,   who  n)ii»hr  delegate  the  lame  to  fuch 

*  P'^rfon  as  he  faould   think  fit.     Whereupon    the  Lt>rd  Chancellor  produced  a 

*  p:ipcr  wri'iig  under  iiis  mnjefty's  royal  fign  manual,  intrulhng  his  lordfnip  uirh 

*  me  care  and  ccuiniiinieiit  of  the  cullody  of  idiots  and  liinaticks,  and  oi'thcik 
'  j-erlc/ns    and  eAatrs  j    and    the   fame  being  rend  by  the  clerk,    it  was  niovci, 

*  thr.t  the   lefrre-mentioncd   appeal   of  the  iaid   U  tliiam  Fttt  and  Samuel  Fitt 

*  might  be  received  ;  ?pd  after  long  debate,  and  readinf^  the  ibtute  of  tl:e  i^rh 
'  or  king  ^iiixcrd  ihc  fecond,  iit  prarcgaiivd  regii  of  idiots,  cap,  9  ^  lo,  tl;c 
'  o^ucili(  n  beiiig  put,  \vhcU;er  this  appeal  Ihall  be  received  r  It  was  rcfolvcd  ia 

*  liie  negative, 

JJfjJey  Co^^pery  Cler*  Parliair.cntcrV 

In  ccnfequenco  of  the  above  refolutjon,  an  appenl  was  brought  before  the 
jcing  in  council,  whcrcj  after  fome  debate  touching  the  jurildidtion,  the  matter  of 
the  appeal  w:  s  heard,  and  determined,   lAay  i\,  1728.  (2). 

(0  Vide  Ri/}/nctta  V.  Taj ie^tr,  ante,  (2)   So,   Rochfori  v.   £m'l  c/ £/j,  6 

1  vol,  737.     Uoji^  V.    MtifJeU,   ante.      Bio.  ?,  C,32c^. 
?  vol.  j^. 

natick 
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natick  to   Sir  R9bert  Jenktnfon  was   undeniably  evident,   it  .Sheldon  t, 
being    at  the  fame  time  well  known  (tf),  and  what  muft  be    f'oRTEf cuk 
ftdoittted,  that  the  lunatick  was  in  fa6l  never  in  the  cuftody    ^  ^ 

-  .  /.»  i-K^Tn^rx  ,W)  Vol.  2.  264. 

cf  ajiy   other  perfon  than   of  Mr.    Jultice  Dormer  \  that  a 
bill  for  an  account  as  well  lay  againft  the  committee  of  ail 
cftate  of  a  lunatick  as  againft  the   affignees  of  the    eftate 
of  a   bankrupt ;  that   the   prefent  bill   was   the  more   pro- 
per, becaufe,   till  the  death  of  the  lunatick,   no  perfon  had  a 
right  to  any  part  of  the  lunatick's  eftate,  nor  was  confequcnt* 
]y  intitled  to  bring  fuch  bill ;  that  the  fuhlequent  orders  made 
for  committing  the  lunatick's  eftate  to   Mr.  Ju  ft  ice  D<?rw<?r, 
fubjed  to  account,  and  his  giving  fecurity  accordingly,  were 
a  tacit  waiver  of  any  former  order  by  which  he  might  ap- 
prehend hi  mfelf  to  be   a  committee  without  account;  nay, 
that  a  grant  by  the  great  feal  of  the  cuiio Jy  of  the  eftate  cf 
a  lunatick  fnot  an  ideot]  without  account,  would  be  void  in 
itfeif :  fo  if  fuch  grant  were  made  to   the  ufe  of  the  grantee, 
piamdiu  the  lunatick  (hould  continue   a  lunatick,  this  were 
void  ;  Moor  4.  Frances'^  cafe,  W  Hob,  215 ;  for  it  is  contrary 
to  the  truft  which  the  law  repofes  in   the  crown;  and  in  all 
fuch  cafes  the  king  is  taken  to  be  deceived  in  his  grant ;  that       r    t   q  1 
sn  the  cafe  of  a  lunatick,  [qui,gaudet  ludJis  intei-vnUis)  the  law 
does  not  defpair,  but  takes   notice  of  a  poifibility  uc  leaft,  if 
not  a  probability  of  his  recovery,  and  therefore  provides,  that 
againft  fuch  time  of  his  recovery,   whenever  it  (hall  fall  out, 
an  account  (hall  be  rendered  to  him,  and  reftitution  made  of 
hiseftate;  elfe  the   law  itfclf  would  be 'almoft  barbarous,  and 
add  affliction  to  affliftion  ;  that  fuppofc  the   lunatick  himfelf 
bad  recovered,  and  brought  a  bill  for  an  account,  he  muft  have 
bad  it ;  and  furcly  his  adminiftrator  has  the  very  fame  right. 

Lord  Chancellor:  I  do  not  fce  any  fraud  in  Mr.  Jiiflicc  Dor^ 
w/r's  having  obtained  this  order  of  the  i6th  orj-une,  1699,  or 
chat  the  court  was  furpr il'ed  in  it :  there  appears  to  have  beta 
an  orJer  of  court  to  refer  it  to  the  Mafter  to  fee,  what  was  the 
lunacick's  eftate,  and  how  incumbrcd  ;  purfuaiu  to  wiiich  a 
repwrf  was  made  :  neither  have  I  been  able  to  difcovcr  any 
fra^d  in  Mr.  Juilice  Dr,rmcy\  having  got  upliis  bonu'.  7'hcn 
fuppofmg  this  to  be  fo,  vvh^re  fjch  order  has  bcin  n^n  jc  for 
the  allowance  of  the  profits  of  the  eflatc  of  the  lunatick  in- 
wards his   maintenance,  a::d    this  fo  often   rcncvvLil   hv  the 

O  4  Lord 
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SHELDON  V. 

Fort  ESC  u^I 


The  king's  grant 
of  A  lunaclclc*s 
Ciiacc  without 
a^couni    is 
▼Old  ;  but  the 
)cing   or   U)v\ 
chancellor  may 
allow  fuch  in 
yearly  mainte- 
-  nance  lO  a  iu- 
natick,  as  a  • 
mounts  to  the 
yearly  value  of 
the  lunatick^s 
^ate. 

t*ni  ] 


/l  decree  g lined 
by  fia'jr;  m^y 
Ib^  fct  id  ic  by 
pct".t'f)n,  js  wcli 
as  a  juJgmcnt 
at  Idvv  by  mo- 
tion ;   a  f'ortioi! 
nu)  fiicli   d«- 
crcf  b*  fee  afidc 
bv  bill. 


Lord  Chancellor  and  Lord  Keeper  for  the  time  being ;  by 
which  it  is  reafonable  to  fuppofe  the  committee  to  have  beeu 
ioduced  to  take  the  lefs  care  of  the  accounts  ^  it  would  bo 
extremely  hard,  unlefs  fome  great  fraud  were  made  to  appear, 
to  oblige  fuCh  committee,  and  much  more  his  executors  or 
adminiftrators,  to  account  or  refund,  I  admit  the  king  or 
the  great  feal  cannot  grant  a  lunatick*s  eftate  without  ac«r 
count  ^  but  as  the  Lord  Chancellor  may  make  what  allowance 
he  pleafes  for  the  maintenance  of  the  lunatic k »  fo,  fuppofing 
the  eftateto  be*  ^oo  L  per  annum^  or  xoooL  (and  in  the  cafo 
of  a  baronet,  as  the  prefent  cafe  is)  the  court  may  allow  as 
great  a  falary  as  the  income  of  the  eftate  amounts  to  \  in  fomo 
cafes,  where  thQ  incomq  is  very  narrow,  the  whole  may  be 
]itile  enough* 

Now  this  being  a  difference  !n  form  only,  that  the  allows 
ance  of  the  whole  profits  (in  exprefs  terms)  is  not  good,  but 
the  allowance  of  fuch  an  yearly  falary  as  amounts  to  the  whole 
yearly  profits,  is  good  ;  it  is  not  reafonable  fuch  a  miftake  ia 
form  (hould  fubjecl  the  committee  or  his  reprefentative  to  ac-* 
count  for  or  refund  what  has  been  received  under  the  com- 
mitment. Mr.  Juftice  Dormer  does  not  feem  to  have  waived 
ihe  benefit  of  thefe  orders  for  his  allowance  on  account  of 
maintenance,  by  having  accepted  the  fubfcquent  orders  for 
the  commitment  of  the  lunatick's  eftate,  on  his  fubmitiing  to 
give  fecurity  to  account,  or  by  having  a6lually  entered  into 
fuch  fecurity  \  becaufe  this  is  neceflarily  incident  to  fuch 
committeefhips.  I  admit  even  a  decree,  much  more  an  in- 
terloc'iiory  order,  if  gained  by  collufion,  may  be  (ct  afjde  on 
a  petition;  <7/tfr//W  may  the  fame  be  fet  afide  by  biil.  The 
principal  cafe  fcems  to  be  very  hard  on  the  defendant's  fide;  but 
let  the  plea  ftand  for  an  anfwcr  without  liberty  to  except.  [B]. 


[B]  it  appears  from  the  Regiller's  bock,  that  on  motion  it  was  alleged,  that 
tl»e  niaticrs  in  difference  were  compromilcd  ;  it  was  therefore  prayed,  tiiat  tiie 
plaiiuirf's  bill  jnight  Itand  cif  niG'ed  without  cods,  which,  on  hearing  counfcl  for 
tiir  detend.'.nt,  who  confcntcd  thereto,  was  ordered  accordingly,  Feb.  27,  1752. 

1  he  cuiloay  of  a  lunatick  may  be  granted  to  a  feme  covert,  though  fhe  be  not 
///  juris ,  b'jt  under  the  p^wer  of  her  hulband.  By  the  Lord  Parker :,  Ex  parte 
AitiojmJl,  Alichaelmas  \JZO* 

Cn.  throu  h  a  great  age  being  deprived  of  his  memory,  and  become  almoft 
nc"  >cmfr.i  mentis,  was  admitted  to  aniwerby  hie  guardian,  in  regard  the  demand 
jn  .  ui  .ri  rn  was  but  in\^\\ ;  but  had  the  value  been  confiderable.  the  regular  way 
h  V.  I'len  in  h:;vc-  taken  oq:  a  ccmpiitlion  of  lunacy,  and  have  gotten  a  committee, 
al'iyned.     \^)  the  hoil^Ialhot,  Midatimas  1 735.     ^ininj/nuf* 

WooJcomb 
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•  Woolcomb  verfus  Woolcomb.  Cafc  24. 

ON  E  devifed  to  his  wife  all  bis  houfbold  goods  and  other  ^^jj^^j.  K|„q^ 

goods,  plate  and  ftock  within  doors  and  without,  and  aE^.  Ca.Ak 

bequeathed  the  rcfiduc  of  his  pcrfonal  eftate  to  J.  5.    Tne  1,'/;;,?*^^;,  ^ 

queftion  was,  whether  the  tcftator's  ready  money,  ca{h,  and  hcufchoid  goo<sa 

bonds,  (hould  pafs  to  the  wife  by  thefe  words  ?  phi^^' *h>  #u 

the  rrftdue  of 
my  perfonal  eflate  to  B.;  the  ready  money  and  bonds  do  not  pafs  by  the  word  "goods*^  for  thea  titt 
begneft  uf  the  reiidue  would  be  void. 

It  was  contended,  that  the  dcvife  of  all  the  teftator's  goods     [  ♦  iia  j 
fhould  carry  all  his  perfonal  eftate,  9mnia  bona  being  words  of 
the  largeft  extent  and  fignification,  with  regard  to  perfonals. 

To  which  it  was  anfwcred,  that  if  the  devifc  of  all  the  te* 
ftator's  goods  were  to  be  taken  in  fo  large  a  fcnfe,  it  would 
then  fruftrate  and  make  void  the  bequeft  of  the  refiduum, 
which  would  not  be  allowed ;  that  it  fcemed  rcafonable  the 
words  other  goods  (hould  be  underftood  to  fignify  things  of  the 
like  nature  with  houftiold  goods,  to  the  end  the  whole  will 
might  have  its  eftetSt;  and  confequently,  that  the  teftator's 
ready  money,  C^Oi,  and  bonds,  (hould  not,  in  this  cafe,  pafs 
by  the  word goaJs^  but  (hould  go  to  the  refiduary  legatee ;  and 
of  this  opinion  was  the  Lord  Chancellor  ( i ). 


( I)  The  devlfe  was  of  <*  all  the  fur- 
^'  niture  of  his  parfonage  Uoui'e,  and 
'*  all  his  plate,  houfehold  goods,  and 
*•  other  goods  (except  books  and  p a- 
*'  pers)  and  all  his  Hock  wichin  doors 
**  and  without,  and  all  his  corn,  wood, 
•'  and  o^ier  good^  belonging  to  his 


*•  parfonage  houfc"  to  the  wife.— She 
claimed  the  money,  and  bonds  which 
were  found  in  the  parfonagt  hou/e  at  the 
time  of  the  teftator's  death — but  the 
Lord  Chancellor  was  of  opinion  th.it 
they  did  not  pals  by  fuch  devifc.  Rey, 
Ub«  B.  1730.  fol.  254. 


D  E 


[  113  ]  D  E 
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Cafe  15.  Willing  'verfus  Baine. 

Lord  Chan- 
cellor KiNQ.  ^  5y  iiij  yi\\\  devifed  200/.  a-piccc  to  his  children,  pay^ 
^t^^cl^Ah*  '  ^^'^  ^^  ^^^^^  rcfpcflive  ages  of  twenty-one  j  and  if  any 
545'  p'*  "•  of  them  died  before  their  age  of  twenty-one,  then  the  legacy 
line  gives  1  !•-  given  to  thc  pcrfon  fo  dying,  to  go  to  the  furviving  children, 
jacy  ot2cci.  pj^  devifed  the  refiduc  of  his  perfonal  eftatc  to  j1.  B.  and  C. 

n  piece  to  his  ■ 

children,  pay-       (being  thrccof  his  children)  and  having  made  them  executors^ 

»hle  at  11  i  i^d      •.. 

If  any  of  the m        OieCl. 

die  bc'orc  21, 

ihcn  the  Irgjcy  given  to  him  fo  dying,  to  go  over  to  the  furviving  chilUren.     One  of  the  childrca 

C)ie^  in  thc  Jile  of  the  teftator;  though    this  legacy  lapfcs,  ;u  Co  thc  legatee  d^ing  under  11,  yet 

\l  is  well  given  over  to  the  furviving  children* 

One  of  the  children  died  in  the  teftator's  life-time,  and 
after  the  teftator's  death  one  of  thc  executors  and  refiduary 
legatees  died.  Upon  this  two  queftions  arofe,  fr/?y  whether 
ihe  legacy  of  thc  child  that  died  in  the  lite  of  the  teftator 
fliould  go  to  the  furviving  children,  or  fhould  be  a  lapfed 
legacy,  and  fink  into  the  furplus  ?  2^/)'»  whether,  when  one 
^  114  J  of  the  executors  and  refiduary  legatees  died,  his  ftiarc  of  the 
refiduum  belonged  to  his  executor,  or  to  the  furviving  rcfiduary 
legatees  ? 

As  to  thc  firft  it  was  obje£led  to  be  thc  conftant  rule,  that 
if  thc  legatee  dies  in  the  life  of  the  rcltator,  this  legacy 
lapfcs,  which  took  in  thc  prcfent  cafe;  for  here  the  child, 
the  legatee,  died  in  the  life-time  of  the  tcftator  :  that  it  was 
true,  there  was  a  devife  over  of  the  legacy,  in  cafe  any  of 
thc  chiMren  ihould  die  before  their  a;^e  of  twenty- one  ;  but 
fiich  claufc  could  not  take  plaaje  in  the  prcfent  CJifc,  becaufe 
there  can  be  no  legacy,  unicfs  the  legatee  furvives  the  tcf- 
tator,  thc  will  not  fpeaking  till  then  ;  wherefore  this  mu^ 
only  be  intended,  where  thc  leui^tec  furvives  ihc  tefl:ator,  fq 
liiat  thc  legacy  veils  in  him,  and  then  he  dies  before  his  age 
of  twenty- one. 

On 
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On  the  other  ftde  it  wat  faid  and  refolded  by  the  court.  Willing  tr* 
that  the  rule  is  true,  that  where  the  legatee  dies  in  the  life  of  Baini* 
the  tcftator,  his  legacy  lapfes,  (i.  /•)  itlapfes  as  to  the  legatee 
ib  dying  ;  but  that  in  this  cafe  the  legacy  was  well  given  over 
to  the  furviving  childen ;  for  which  2  Vtrn.  307.  Mtlkr 
terfus  IVarren  was  cited,  where  there  was  a  devife  of  a  legacy 
of  1500/*  to  A.  payablib  at  his  age  of  twenty-one,  and  if  A. 
died  before,  then  to  B.  On  A,*%  dying  in  the  life-time  of 
the  tcftator,  though  this  was  never  a  legacy,  with  refpedl  to 
/.  but  lapfcd  as  to  him,  by  his  dying  in  the  life  of  the  tef- 
utor,  ftill  it  was  held  to  be  well  deviled  over.  So  in  the 
cafe  in  2  Vern.  61 1-  of  [A]  Ledform  vcrfus  Hickman.  In 
like  manner,  if  i^i  were  dcvifed  to  A  and  if  A.  ihould  die  [  X15  ] 
before  twenty-one,  then  to  jB,  on  i/.'s  dying  in  the  life  of 
the  teftator,  and  before  twenty-one,  this  would  be  a  good 
dcvife  over  of  the  land  to  J?,  (i) 

With  rcfpcft  to  the  fecond  point,  it  was  contended,  that  Oncdctif«tU 

it  being  the  cafe  of  a  legacy,  and  merely  out  of  a  peribnal  ,^rfonaUftiw 

cftate,   the  conftruftion  of  the  fpiritual  court  ought  to  pre-  *u^ors^*J*hiJut 

vail:  now  that  docs  not  allow  of  furvivorfhip ;  but  takes  joint bcqueH,« 

care  that  the  benefit  of  the  devife  fllaU  be  equal,  as  was  in-  of  one  (hail  go 

tended  by  the  teftator;  which  intention  feemed  here  to  have  1^ '^eifTo^'t'^^^^ 

been  in  part  complied  with,  by  the  executors  having  divided  cafe  of  i  kgKy^ 
amongft  themfelves  whit  had  been  already  received.     And 
Sir  Thomas  Jones  130.      Bajlanl  vcrCus  StukeUy^  alfo  1  Chan. 
Cafes  238.     Cox  verfus  ^lantock^  were  cited  for  thispurpofe. 

But  It  was  held  by  the  court,  that  there  might  be  a  joint 
legacy,  as  well  as  a  joint  grant ;  and  that,  as  the  executor- 
fiiip  furvived,  there  was  the  fame  reafon,  why  the  devife  of 
the  refiduum  (bould  do  {0  too;  that  the  cafe  in  i  Chan.  Cafcs^ 
is  mentioned  in   the  bock  to  have  been  diflatisfaftory  to  the 

»   '  m  *   .'  •  m  \  ■  '  "  '  •*'  ■''  ■■■■IK 

{\)\i^t Perkins wMicihth-waitSf  ante,  i  vol.  274. 

[A]  In  the  cafe  cf  Ledfomi  verfus  Hickf*tant  which  was  much  the  fame  wifh 
the  principal  cafe,  according  to  our  author's  rcporr  of  it,  the  Lord  Cc^wper^  both 
on  the  demurrer,  and  afterwards  on  the  hearing  of  the  caufe,  was  clearly  of 
opinion,  that  the  devife  did  not  take  efied  to  the  two  furviving  daughters,  as  4 
remainder  or  a  devife  over,  but  as  an  griginal  devife,  on  the  conringency  cf  on« 
of  the  devilees  dying  within  age;  and  that,  agreeably  to  wh^t  Lord  A'/wg- declared 
in  the  above  reported  cafe  of  IFiIlin^  vcrfus  Baine^  thia  would  have  been  goodt 
had  it  been  in  the  cafe  of  a  devife  of  land. 

bar^ 
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V^r,  and  to  have  been  reverfed  on  a  rehearing;  and  Aio 
cafe  cited  afterwards  in  the  fame  book,  from  2  Roll.  Ahr.* 
301.  is  plainly  againft  law;  that  a  will  coming  into /^^«> 
minjicr-halt  to  be  conftrued,  ought  to  be  determined  accord- 
ing to  the  rules  of  the  common  law.  Wherefore  it  was  de- 
ereed  [B],  that  the  furviving  devifees  of  the  refiduum  (hould 
have  the  benefit  of  fuch  furplus,  except  as  to  what  bad  bten 
received  and  divided,  (i) 


[B]  See  the  cafe  of  IVebfier  verfns  Wehfler^  vol.  2.  347.  but  more  particularly 
that  of  Craj  vtrfus  Willis ^  vol.  2.  S'9"  ^'^  ^vtjofefh  JekyWi  argument  on  this 
point. 


(1)  The  nader  was  to  certify  what 
part  of  the  teilator*s  perfonal  eftate  was 
Six'ided  to  Ann  Bayne,  (the  deceafed 
ejcecutor)  and  the  other  rcfiduary  le- 
gatees in  the  life  -time  of  the  faid 
Jun  Bajne^  and  her  executors  were 
to  retain  what  was^  allotted  to  her 
<m  fuch  divifion,  apd  if  the  other 
three  redduary  legatees  had  not  or  did 


retain  their  proportions  thereof,  then 
they  were  to  be  made  equal  with  the 
faid  Ann  Bayne  out  of  the  (aid  reiiduary 
cftate  before  the  fame  was  further  di- 
vided—and  the  remainder  was  to  be 
equally  divided  amcngft  the  three 
furviving  refiduary  legatees.  Reg.  Liib^ 
B,  i730.fol,  598. 


Cafe  26. 
Sir  Joseph 

ItKYLL, 

j^l.iilci  of  the 
Rolls. 

t  F.q.  Ca.  Ab. 

»23.   pi.   7. 

y<;6    pi.  n. 

Martying  an 
infant  w.ird  of 
tlx?  court,  is  a 
contempt,  tho' 
tbr  parties  con- 
lernodin  fuch 
marriage  hud  no 
outice,  tl)4t  the 
infant  was  a 
ward   of  the 
cour^. 

[•116    J 


*  Mr,  Herbert's  Cafe, 

MR.  Herbert  was  an  infant  of  about  eightecen  years  of 
age,  and  feifcd  of  an  cftate  of  1200/.  per  annum  ;  and 
in  a  caufe  depending  in  this  court,  the  guardianfliip  of  the 
infant  was  committed  to  the  cuftody  of  Sir  Th^nas  Qarges^ 
as  his  guardian  appointed  by  the  court.  Mr.  Hcrlert^  the 
infant,  was  fcnt  to  the  univerfity  of  Oxford-^  from  whence 
coming  to  town  upon  foroe  occafion,  he  was  drawn  in  to 
marry  a  common  fervant  maid,  older  than  himfcif,  and  of 
no  fortune.  One  PhilipSy  a  parfon,  married  them  ;  and  he 
had  feveral  blank  licences  under  the  feal  of  the  proper  officer, 
which  were  ufcd  to  be  filled  up  by  the  faid  P/jt/lfs  i  and  one 
inillams^  who  pretended  to  be  a  counfellor  at  law,  took  upon 
him  to  be  guardian  to  the  infant,  and  to  confent  to  his  marry- 
ing this  fervant  maid.  Wherefore,  being  ordered  to  attend 
his  Honour  the  Mafter  of  the  Rolls,  it  was  inf.ftcd,  by  way 
of  excufe,  by  the  parfon  and  IViUiams^  that  they  did  not  know 
Mr,  Herbert  was  a  ward  cf  the  court^  and  not  knowing  it, 
could  not  be  guilty  of  a  contempt  of  the  court.  And  witl^ 
regard  to  the  hlling  up  the  blank  licences,  this  was  endeavour-, 

ed 
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cd  to  be  juftified  by  alledging  it  to  be  the  common  praflice.    HEUBenTS 

The  matter  having  been  for  fomc  time  debated,  vras  adjourned         cafe. 

over  for  further  confideration.     Afterwards,  on  this  day  (er)    (^)  J^^y  •*♦ 

the  parties  again   attending,  it  was  urged,  that  there  had 

been  feveral  cafes,  where  it  did  appear,  that  thofe  who  had 

drawn  in  infant  wards  of  the  court  to  marry)  and  had  been 

inftrumencal  in  bringing  about  fuch  matches^  although  they 

did  not  know,  that  the  infanta  were  in  wardfiiip  to  the  court 

had  yet  been  held  guilty  of  a  contempt,  as   in  the  cafe  of       {  ^l?  ] 

Mr.  If^iilis  (C}  who  married  the  daughter  and  heir  of  Sir 

Edward  Hanmt^  where  the  parfon  that  married  them,  and 

other  affiftants  in  the  marriage,  were  committed  and  lay  long 

in  cuftody.     So  in  the  late  cafe  of  Mr^  Cafar  of  Hertfirdjhire^ 

who  married  Mrs.^^nj^,  a  ward^of  the  courts  where  Mrs. 

Crimgt'  and  her  daughter,  the  contrivers  of  the  match,  were 

.examiood  on  interrogatories  and  committed,  though  it  did  not 

appear^cbat  in  either  of  thefe  cafes  the  parties  were  apprifed  of 

the  lady's  being  a  ward  of  the  court  ^  and  as  to  the  blank 

licences,  though  this  was  admitted  to  be  an  ufual  pratEtice, 

yet  the  fame  (it  was  faid)  ought  highly  to  be  difcountcnanced, 

as  tending  to  promote  unfuitable  matches. 

Maftif  §fihi\RoUs :  With  regard  to  what  is  alledged  by  way  • 

of  excufe,  that  the  parfon'aird  the  pretended  guardian  had  no 

Aotice  of  the  infant's  being  a  ward  of  the  court ;  it  is  to  be  Aa%  of  the 

obferved,  that  the  commitment  of  the  wardfhip  to  Sir  TAtf-  commrtmel!rof 

mas  Claries  was  an  ad  of  the  court,  and  in  a  caufc  then  de-  f  v^vdilup,  ud 

**  .  .i  lira  ciufc  Je. 

pending,  of  which  every  one  at  his  peril  is  concerned  to  take   pending,  to  be 

notice,  in  the  fame  manner  as  of  a  Jis  fenJem.     Surely  it  may   ^y  cTen'^'uneAt 

be  as  well  prefumed  every  one  is  apprifed  of  the  proceedings   *>»•!«"*• 

of  this  court,  as  that  all  executors  Ibould  be  prcfumed  to  take   ^^^  p^.  £^  : 

notice  of  all  judgments  even  (*)  in  the  inferipr  courts  of  law^  cvi>-     ... 

and  therefore  are  not  to  pay  bonds  before  fuch  judgments,  but 

at  their  peril.     In  the  cafe  of  a  writ   of  ravifhment  of  ward 

brought  by  any  fubjedt,  it  is  no  excufe  for  the  defendant  to 

fay,  he  did  not  know  the  party  was  a  ward  of  the  plaintifF's  ; 

and  if  this  be  fo  in  a  private  cafe,  a  fortiori  will  it  hold,  where       [118] 

[C]  See  this  cafe  cited  by  the  Mafteroftht  Rolls  in  the  cafe  of  Mr,  JulUcc 
Ejn  and  the  countefs  of  Shaftejhu^y,  vol.  2.  112.  where  it  is  obferved,  that 
Mrs.  HanMii  was  not  taken  (as  here)  /rom  a  guardian  aOigned  by  the  court, 

the 


cafe. 


A  parfofi  ob«^ 
tains  blank  li- 
ceocet  for  mar- 
ryingy  under 
the  feal  of  the 
proper  officer^ 
and  atterwarUs 
Btls  thAtn  up  \ 
tbefe  arc  void 
notwitliiUnd- 
ing*  * 
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the  puUick  jufiice  of  the  court  is  concerned*  Befide^  \K4iere 
the  marriage  of  an  infant  is  encouraged  without  the  concur** 
rence  of  his  real  guardians  or  relations^  the  confequences  q( 
fuch  marriage  ought  to  be  at  the  [D]  peril  of  all  thofe  that 
are  inflrumental  therein.  If  aAual  notice  of  the  infant's  be- 
ing a  ward  of  the  court  were  neceflary^  then  thefe  offences 
would  be*  continually  pra^tiled  with  impunitjf :  for  it  would  be 
an  eafy  matter  to  put  other  people  not  really  privy  to  the  z&% 
of  the  court  (in  committing  the  guardianihip  of  the  infant)  to 
tranfad  and  bring  about  the  marriage  i  for  which  reafon,  if 
the  circumftances  of  the  marriage  are  fufpicious  (as  in  the 
prefent  cafe  they  unqueftionably  are^  where  one  aSs  as 
guardian  of  the  infant  who  never  appears  to  "have  known  him 
before,  and  adi&too  not  for  the  benefit,  but  to  the  prejudice 
and  probably  to  the  ruin  of  the  infant)  in  fuch  cafe  (I  fay)  all 
the  parties  to  the  tranfadiion  ought  to  be  feverely  cenfured  for 
example  fake,  and  to  deter  others  from  the  like  ofFences, 

And  as  to  the  blank  licences  for  marrying ;  his  Honor 
'faid  it  was  a  very  ill  pra£tice,  and  that  it  feemed  to  him  fuch 
-a  licence  was  void ;  that  at  the  time  of  its  being  fealed  by  the 
officer  it  was  plainly  fo,  being  with  blanks ;  and  if  void  when 
the  feal  was  put  to  it,  the  fame  could  not  be  afterwards  made 
good  by  the  parfon's  filling  up  the  blanks  with  names ;  for 
then  it  would  be  the  licence  of  the  parfon,  and  not  of  the 
ordinary. 


[D]  One,  not  a  freeman  of  London^  married  a  city  orphan  ;  and  though  it  did 
not  apjpear  the  party  bad  any  notice  of  his  wife's  being  a  city  orphan,  yet  it  wa» 
held^  luch  perfon  was  puaifiiable  by  the  court  of  orphans :  iov^wtty  one  is  obliged 
at  his  peril  to  inform  himfclf  concerning  the  perfon  whom  he  marries;  and  hc:re 
no  body  is. obliged  to  give  notice,  confequently  the  party  muft  at  his  peril  t«k« 
notice.     2  Lev.  32.     i  ^Vitf.  178.     ^he  King  verfus  Har^god* 


D  £ 
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Cowpci  vcrjks  Scot  &  al*. 

jLZE  -AT^  r  B4M9  ^  Ar^eman  of  London^  bad  one  fon  and 
fix  daughters,  four  of  whom  were  married  in  his  life- 
time, and  advanced  by  portions.  Henry  Bedel  made  his  will 
dated  Augufi  17,  1727,  and  thereby  (having  difpofed  of  his 
peribnal  eftate,  and  likewife  of  part  of  his  real  cftate,  to  and 
amongft  his  children)  devifed  feveral  freehold  lands  and  tene* 
meats  to  certain  truflees  and  their  heirs,  upon  truft  that  they 
ihoiild,  within  Jm  years  after  bis  deceafr^  raife  and  pay  out  of 
the  rents  and  profits  of  the  premifics  i^ook  a*piece  to  his 
two  youngeft  daughters  ;  and  alfo  out  of  the  rents  and  profits 
of  diefaid  premi0es  pay  iotereft  at  the  rate  of  4/*  per  cent, 
per  annwttf  for  thefaid  1500 /•  a^piece,  until  the  fame  (bould 
be  paid,  for  and  towards  their  maiotenance  and  education. 
Aisry^  the  youngeft  daughter  but  one»  mgrried  very  improvi- 
dently  to  EJin^  one  of  the  defendants,  and  died  within  the 
fix  years  without  iflfue;  and  her  hu(band  infifted  to  have  the 
1500  A  and  intereft  paid  to  him  as  her  adminiftrator. 

Againft  which  it  was  objeded,  that  this  1500/.  being 
payable  within  fix  years,  could  not  be  demanded  until  the  fix 
years  were  expired  j  that  it  was  the  (ame  as  if  it  had  been  faid 
tf/z/xrW^^jKATTf,  and  being  a  charge  upon  a  real  eftate,  it 
ough(  DOW  to  fink  therein.  Neither  was  the  cafe  altered  by 
the  daughter's  having  married  within  the  fix  years ;  efpeci<^ly 
fince  the  hufband  had  made  nofettlemcnt,  and  was  founfu it- 
able  a  match  for  her.  For  which  was  cited' 2^  ^i?r».  617.. 
Carter  verfus  Blet/oj  where  a  roan  fcifcd  in  fee  devifed  lands 
to  his  eldcft  fon  in  fee,  with  diredlions,  that  bis  elded  tqa 
ihould  payout  of  the  lands  to  the  teftator*s  daughter  Afary^ 
200  7.  at  her  age  of  twenty- one,  with  4/.  percent,  per  annum  j 
for  maintenance  in  the  mean  time.  Mary  married|  and  died 
a  before 


Cafe  27. 
Sir  Joseph 
Jekvlx*, 
Matter  of  the 
Rolls. 

Dcvife  df  Ur^ 
lo  tniftfrs  in 
fee,  in  tnift 
wi:binfixyc«f« 
after  the  teAi* 
tor*B  dencfa^  «g 
TAJfe  an  J  p«y 
i^ool.tohit 
daughter  A. 
A.  dietwithla 
tbe  fax  years  { 
the  1 500  L  AiU 
gu  to  tier  a<l-  - 

IIMOiilMtOr, 

here  being  no 
cerrain  tima 
limited  wh€n» 
b»»t  only  the 
ultimate  time 
within  which» 
it  /hall  be  raided. 


r  "0  J 
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before  twenty-one,  whereupon  the  hufband  as  adminiftrtttof 
to  his  wife,  brought  a  bill  for  the  2Co/.  but  decreed,  that  the 
hufband  had  no  right  thereto,  becaufe  by  the  will  there  was 
only  a  diredlion  to  the  Ton  to  pay  the  200  /•  to  the  daughter  at 
her  attaining  twenty-one,  until  which  age  nothing  vefted. 

SedperCur:  The  payment  of  this  1500/.  is  not  appointed 
to  be  at  the  end  of  fix  years,  but  to  be  made  out  of  the  rent§ 
and  profits  within  fix  years,  x.  i.  the  truftees  are  to  pay  it 
within  that  compafs  of  time,  if  it  can  be  raifed  out  of  the 
rents  and  profits*  So  that  here  is  no  precife  appointment 
when  it  is  to  be  paid,  but  the  fix  years  are  mentioned  as  tht 
{0)  So»  Wilfon  (^7)  ultimate  time  for  that  purpofe  \  in  the  mean  while  it  is  to 
i|.  Spencer,  poft.  be  paid  as  much  fooner  as  it  can.  In  the  great  cafe  of  (4) 
Evelyn  verfus  Evelyn^  lately  determined,  it  was  the  unanimous 
opinion  of  the  court,  I  mean,  of  the  Lord  Chancellor,  the 
Lord  Raymond  2LX\A  myfelf,  that  if  a  portion  be  to  be  raifed  out  of 
rents  and  profits,  and  no  time  mentioned  for  the  payment,  it 
is  payable  prefently,  and  becomes  an  intelreft  vefted,  confer 
quently  it  will  go  to  executors,  i^c.  So,  long  before,  in 
the  cafe  of  Earl  {c)  Rivers  verfus  7J/  Earl  of  Derhy^  it  was 
decreed,  that  where  a  portion  was  given  to  a  daughter,  and  no 
time  limited  for  the  payment  thereof  ^  on  the  daughter's  dying 
before  marriage  or  twenty-one  {vj%,  at  her  age  of  feventecn) 
it  was  a  vefted  intereft  in  fuch  daughter :  wherefore,  this  be« 
ing  a  rule  ( i )  fo  fettled,  his  Honof  would  not  fufFer  it  to  be 
further  debated.  But  with  regard  to  the  intereft  of  the 
1500/.  that  being  defigned  for  the  maintenance  of  the  wife^ 
and  flie  being  dead,  it  was  ordered  there  fbould  be  no  intereft 
paid  from  the  death  of  the  wife* 

The  next  queftion  upon  the  will  was ;  the  teftator  had 
appointed  tb^t  the  trufiees  (bould,  out  of  the  rents  and  profits 
wife  for  their  re  of  his  eftate,  raife  and  pay  unto  his.  only  fon,  Henry  Bedel^  and 
Dorothy  his  wife,  over  and  above  what  he  had  before  given 
them,  100/.  per  annum^  during  their  refpeftive  lives,  6o/* 
per  annum  of  which  100/.  per  annwn^  fhould  be  paid  to  tb« 
fon's  Wife  for  the  better  fupport  of  herfelf  and  daughter  |  tbc 


Where  \txA\ 
are  ch«rged 
wUh  portion ty 
and  no  time 
appointed  for 
payment,  the 
right  to  the  por- 
tiona  feA  kn* 
mcyliately* 
(^)Voi.a.666. 

I  ♦  121  ] 
(f )  2  Vein.  71* 


I  devife  f  00  !• 
per  ann.  to  ray 
fon  A.  tnd  hit 
wife  f< 

iue6\ivc  lives  \ 
09 1,  whereof 
to  be  paid  lothe 
wife  for  the  fup  • 
pure  of  herfelf 
tnd  her  daugh- 
ter; the  icoiuin- 
ing  40 1.  to  my 
fon.     The  fon  dies ;  his  wife  ihaU  hare  the  whole  100  1.  per  annum* 


(i)  Vide  Duke  o(  Chandos  v.  Talbot ,  ante,  i  vol.  612.  note. 

remaining 
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^mainmg  40 /•  firarmum^  to  go  to  the  teftacor's  faid  fon^    Cow  per  v. 
the  foil  died  in  the  teftator's  life-time.  6cot  r. 

Whereupon  it  wa$  now  infided,  that  the  Ton's  widow  (hould 
have  but  60  A  per  annum^  and  not  the  100/.  perannuntyfot 
that  the  latter  claufe  of  the  will  imported  a  diflribution  how 
the  100  L  per  annum  was  to  be  paid:  namely,  60 /•  to  the 
wife,  and  40/.  to  the  hu(band,  juft  as  if  the  devife  of  the  [  122  ] 
100  A  had  been  to  the  fon  and  his  wife  for  their  lives,  haben" 
iim  60/-  perannuniy  part  thereof  to  the  wife,  the  remaining 
40/.  ^^r  tfiffff/m  to  the  fon.  Or,  as  if  the  tedatorhad  devifcd 
100/.  per  annum  to  his  fon  and  his  wife  for  their  lives,  that 
it  to  fay,  in  manner  following;  60/.  per  annum  to  the  wife, 
tod  the  remaining  40  /•  to  the  fon  ;  which  latter  words  were 
therefore  explanatory  of  the  former,  like  the  cafe  where  a 
^vife  is  to  J^  and  his  heirs,  habendum  to  A.  and  the  heirs  of 
his  body.  There  the  latter  words  {a)  explain  what  heirs  arc  ^**  *  " 
meant.  And  it  was  obferved,  that  the  60  /•  per  annum  given 
to  the  wife  was  not  made  payable  to  her  during  the  coverture, 
or  during  the  joint  lives  of  her  and  her  hu(band  %  but  generally^ 
and  fo  muft  be  intended  for  her  life,  as  any  general  devife  or 
grant  muft  be  taken  to  be  for  the  life  of  {b)  the  devifee  or  W  >  in^*  4«- 
grantee. 

Sidpir  Cur*:  Though  this  claufe  be  unfkilfully  penned, 
yet  it  is  plain  and  exprefs,  that  the  teftator's  fon  and  his  wife 
fliould  have  an  annuity  of  100 /•  per  annum  for  their  refpedive 
lives,  and  fuch  exprefs  devife  is  not  to  be  controlled  by  words 
that  are  doubtful,  and  barely  capable  of  another  conftru£lion. 
The  teftator  may  well  be  intended  to  have  meant,  that  during 
the  coverture*  60/.  out  of  the  lOo/.  per  annum^  (hould  be 
allowed  for  the  maintenance  of  the  wife  and  her  daughter ; 
and  not  that  the  daughter's  maintenance  (hould  remain  a  clog 
on  the  wife  during  her  life,  if  (he  (hould  happen  to  furvive  her 
hu(band,  and  when  probably  her  daughter  would  have  had 
another  provifion  fallen  to  her  on  the  death  of  her  father,  as 
in  fact  (he  had.  f  123  ] 

Another  queftion  was,  whether  Ann^  the  youngcft  daughter,    ^,1'^''^^*^,  ^f, 
who  was  married  to  one  Mr.  SearUy  might  not  claim  her   ^^^^  ciMrgcs 

'  1500  J.  00  his 
nalcftate  {*jt_  hU daughter,  and  alfo  givci  her  1 500 1.  out  of  h'.s  pcrfonal  cftate.  The  dai.ghrer  ivould 
cake  the  1 500 1,  oat  of  the  real  eltate  (as  thai  \%  not  within  the  cuftum)  and  tlfo  claim  lier  orphan. 
a^e  2vt :  but  tbc  court,  in  regard  the  cellacor  had  difpofed  of  all  his  leal  and  pcrfonal  eftatc  among  tils 
chilireB,  and  intended  an  equal  divlnon,  would  not  fuflfer  the  child  to  difap^vlnt  htr  father *t  will,  but 
compeUed  her  to  abS4t  iatocly  by  the  wiU,  or  Iijr  the  cuftora. 

'  Vol.  IU.  H  i^qo/. 
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CowpER  1/.      1500/.  given  her  by  the  will  out  of  the  real  cfiate,  and  alfo 

Scott.         her  orphanage  part  ? 

For  which  purpofe  it  was  urged,  that  as  the  real  cftate  of 
the  freeman  was  quite  out  of  the  cuftom,  fo  the  orphan  might 
claim  that,  or  any  derivative  charge  or  intereft  thereout,  over 
and  above  her  orphanage  part.  And  therefore,  if  a  freeman 
advances  a  child  by  a  real  eftate,  and  dies ;  this  is  not  to  be 
taken  as  any  advancement,  but  fuch  child  (hall  have  his  full 
orphanage  part  bcfidcs.  Nay,  the  turning  the  pcrfonal  into 
real  eftate,  though  with  a  declaration  at  the  fame  time  that  ic 
(B]  R.'bbington  IS  done  purely  With  a  (a)  view  to  evade  the  cuftom,  will  yet 
I'oulTs^*  be  effcaual  for  that  end  ;  that  this  was  ftill  ftronger  as  to  the 
lands  of  inheritance  devifed  afterwards  in  this  will  to  the 
daughter  in  tail,  all  which  (he  might  well  claim,  and  alfo  her 
orphanage  part  \  for  it  could  not  be  called  a  breaking  into  the 
cudom,  to  claim  that  with  which  the  cuAom  had  nothing  to 
do ;  and  if  the  youngeft  daughter  might  have  thefe  and  like- 
wife  her  orphanage  part,  her  fhare  of  the  latter  would  come 
to  much  more  than  the  (hares  of  her  elder  fiflers  who  had  re- 
ceived advancements  from  their  father  on  their  refpc£live  mar- 
riages, which  the  youngeft  had  not. 

Sed  per  Cur*:  It  appears  upon  this  will,  that  the  tcftator  in* 
r  124.  1  ^^"^^'^  ^o  make  equal  provifions  for  all  his  children,  efpccially 
in  cafe  his  fon  fliould  die  without  iflue  male,  which  has  hap- 
pened in  his  life-time:  he  gave  an  eftate  in  land  to  each 
daughter  ;  he  moreover  gave  to  his  fon,  and  alfo  to  his  fix 
daughters,  a  feventh  part  to  each  of  his  pcrfonal  eftate,  in* 
tending  thereby  an  equal  divifion  of  all  his  eftate  amongft  his 
children.  Wherefore,  if  any  of  the  children  fhall  go  about 
to  difappoint  fuch  intention,  and  prevent  that  equality  which 
the  will  defigned,  fuch  child  fliall  be  excluded  from  taking 
any  benefit  by  the  will,  as  well  with  rcfpeft  to  the  real,  as 
the  perfonal  eftate  ;  and  not  be  allowed  to  ele^Sl  what  he  likes 
beft  by  the  will,  and  intitle  himfcif  to  the  reft  by  the  cuftom, 
but  muft  abide  by  the  will  only,  or  by  the  cuftom  only  :  and 
the  dtftercnce  is,  where  the  will  makes  a  difpofition  of  the 
[A]  whole  eftate,   both  real   and  perfonal,    of  the  teftator 

artiongft 

[A]  If  the  freeman  jivcs  a  legacy  to  his  child,  and  difpofes  of  his  wheic  pcrfonal 
Vflate,  the  child  Ihall'  not  have  both  the  kgacy  and  the  orphanage  partj  even  tho* 

the 


D^Tcrm.  8.  Mill,  t^p, 

fltnohgft  his  childrert  ^  and  when  it  gives  land  and  lorti^  Aiahe 
of  the  teftamentary  part  to  a  child^  who^  in  fuch  cafe,  may 
lay  claim  thereto,  without  croffing  the  reft  of  the  will.  But 
Irhcr^ver  the  child's  claim  by  the  cuftom  tends  to  f.ultrate  and 
defeat  the  intention  of  the  father,  in  all  fuch  cafes  he  (hall  not 
belbffered  to  take  any  part  by  the  will,  either  of  the  real  o^ 
perfonal  eftate,  if  at  the  fame  time  he  would  avail  himfelf  of 
thecuftom. 

The  laft  point  ot  the  tafc  Was ;  the  teftator  Bide!  had  de* 
Fifed  all  his  perfonal  eftate  in  fevenths,  (viz.)  *  one  fcVcnth 
to eadi  child;  after  which  his  fon,  being  the  eldeft   child, 
died  in  the  tcftator'^  lifc-time,  and   then  the  teftator  died,  by 
ivhich  means  thefop*s  feventh  became  diftributable  according 
to  die  ftatute^  the  executors  being  declared  by  the  will  to  be 
buttruftees;  and  four  of  the  teftator's  daughters  being  mar« 
fiedy  and  having  been  advanced  by  their  father  in  his  life- 
time^ it  was  therefore   contended^  that  this  feventh)  which 
Was  thefon*s  fllare,  becQitiing  diOributable  according  to  the 
ftatute,  the  four  fifterS)  who   had  been   advanced   by   their 
father  in  bis  life-time,    ought  to  bring  their  portions  into 
hotch«pot  I  for  if  the  children  are  within  the  ftatute  as  to  one 
daufe,  fhey  muft  be  within  it  as  to  every  claufe  thereof* 

Sci  tkria  €Mird :  Though  this  fe^^enth  part  dcviftd  to  the 
foni  did,  by  his  dying  in  his  father's  life-time,  for  neccflity's 
fake  become  diftributable  according  to  the  ftatute,  yet  I  takd 
this  Dot  to  be  in  ttri^nefs  within  the  fame^  becaufe  here  is  an 
executor,  and  therefore  the  teftator  cannot  be  faid  to  have 
died  intellate;  though,  it  is  true  the  executor  being  but  n 
truftee,  is,  by  an  equitable  conftru(3tion,  and  by  meaiis  of  ari 
accideiit  that  has  happened  Once  the  making  of  the  will,  a 
tcuftee  for  tba  next  of  kin  according  to  the  ftatute*  How-* 
ever^  this  is  (as  I  faid)  merely  through  itecefTity,  and  becaufd 
no  one  elfe  can  take :  but  as  to  childr^  who  were  advanced 
in  their  father's  lif(»-time,  bringing  fuch  their  advancement^ 


Scott 4   • 


Ai  liiVirt^  fcven 
children,  nukcl 
an  executor  in 
Ir^ftj  and  cc- 
vilcs  to  each 
chilvionc  feventh 
of  his  perfonii 
ertacc  ;  xine  ot* 
the  otiildren 
din  in  his  life- 
timt  and  one  ot 
thte  fix  furviving 
children   has 
been  adranced 
by  the  f'athir 
in  his  life  time  I 
yc:  this  child 
Ihall  t;lke  hi* 
foil  {Rare  of  the 
feventh   iJ^rt 
without  bring- 
ing what  he  h^d 
be tore  received, 
into  hdtchpK/tt 

t*ia5  J 


the  legacy  does  not  exceed  the  dead  niatl*s  paft  i  ftcm,  if  thtf  legacy  tyc  givcfi 
expreily  oat  of  the  teftamentary  part.  Htnder  v.  Roft,  ac  the  Rolls,  7«/>-  4^ 
17 1 S,  and  fridirick  v.  Frtdirick^  vol.  X.  722.  But  ia  no  cafe  Ihdl  the  chi;d  be 
obliged  to  make  bis  election,  till  after  ihe  account  6ak en.  HinJif^.R^ft^  ubi 
iaora. 

Ha  *"  JittO 
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Cowpit  V.  >"t^  hotch-pot,  that  is  to  be  only  in  the  cafe  of  a  total intejlacy^ 
Scott.  or  where  the  whole  perfonal  cftate,  not  where  part  of>!y, 
and  that  perhaps  but  a  very  fmall  part,  (as  here)  becomes 
diftribiitable ;  neither  would  it  be  reafonable  for  the  children 
(o  to  do.  And  it  is  obfervable,  that  Mr.  Lutivychij  who  was 
of  counfel  with  the  deceafed  daughter's  huftand,  and  whofe 
[  126  ]  client's  intereft  it  was,  to  have  the  advancements  of  the  four 
married  daughters  brought  into  hotch-por,  gave  up  the  point, 
faying,  it  had  been  fo  adjudged  in  Sir  Georgi  Whecler^s 
cafe  (1). 

(i)  Reg  Lib.  A.  1 73 1,  fol.  300.  by  the  name  of  Ce^wper  v.  Mcr/on. 


Cafe  28.  Eaft  &  Maria  Ux*  verfus  Thornbary. 

Si    Jo.EPH 

Ji  <Y  LL,  fnr-^  H  E  bill  was  to  recover  the  arrears  of  the  intereft  of  a 
^  ''if '^Ijl.  A     legacy  of  300  /.  after  the  principal  legacy  paid,  and  a 

zEq.  Ca.  Abr.  receipt  given  for  the  fame.     The  cafe  was  thus  :  one  Thomas 

567.  pU  18  Thornbury  gave  by  his  will  to  his  niece  Mary  Thornbury^  now 

eO  tor  a  legacy,  the  wifc  of  the    plaintitt   tajt^  a  legacy  of  300/.  payables 
the'  aftpr  I  re-  ^^^^^  j^j^  deaih,  and  made  his  brother  Thomas  Thornburu 

iu'i  tor  the  and  his  nephew  the  defendant  Thomas  Thornbury^  then  an  in- 

^MlM'ii'alls.cy  fant,  executors.     Thornbury  the  elder  executor,  died,  and  the 

F*'**-  defendant  the  younger,  being  but  nine   years  old,  adminiflra- 
tion  with  the  will  annexed  was  granted  during  his  minority. 

The  plaintifF  il4i?ry  marrying  the  other  plaintift*  J?^,  thej 
demanded  their  legacy  of  the  defendant,  who  defired  them  to 
let  it  continue  in  his  hands  for  about  two  years  longer,  an<f 
paid  intereft  for  the  firft  year  after  the  marriage,  taking  the 
plaintiff's  receipt  for  the  fame,  as  for  a  year's  intereft  due  on 
the  i3ih  of  Jpril^  1722,  (being  a  year  after  the  marriage) 
and  afterwards  another  year's  intereft  growing  due,  the  de- 
fendant paid  that  year's  intereft  and  the  whole  principal, 
taWng  a  receipt  from  the  plaintift'  for  15/.  being  a  year's 
intereft  due  for  the  legacy  of  300/.  to  the  13th  of ///;•//, 
1723,  at  which  time  the  plaintiff  gave  the  defendant  a  receipt 
for  300/.  left  to  the  ^\z\tiufi  Alaiy  by  her  faid  uncle's  will. 

After  feven  years  acquiefcence,  the  plaintiff  demanded  of 
[  J27  J      the  defendant  the  intereft  for  the  faid  300/.  legacy  from   the 

end 
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c^nd  of  the  year  after  the  teftator's  death,  which  happened  in      East  v. 
^707,  infifting  by  the  bill,  that  the  plaintiff  by  miftake  took        Thomi. 
the  faid  legacy  to  have  been  made  payable  by  the  will  at  the 
marriage  of  the  plaintiff  Mary ;   whereas  it   now  appeared 
thereby  to  have  been  payable   a   year  after   the   teftator't 
death. 

For  the  defendant  it   was  urged,  that  there   was  no  pre. 
tence  of  fraud  on  his  part,   no  concealing  of  the  will  which 
gave  the  legacy,  no  mifinformation  by  the  defendant  that  the 
legacy  was  not  payable  until  the  marriage ;  that  the  will  had 
been  proved  in  the  fpiritual  court,  where  the  plaintiff  was  at 
liberty,  when  he  pleafed,  to  fee  it ;  and  as  this  legacy  was 
part  of  the  wife's  portion,  and  the  plaintiff  a  barrifter  at  law, 
itmuft  be  prefumed  he  had  feen  it ;  that  the  receipts  appeared 
to  have  been  drawn  by  the  plaintiff  hiqfifdf,  who  delivered 
them  to  one  who  brought  the  money  from  the  defendant,  in 
the  defendant's  abfence  ;  that  intereft  was  pretty  much  in  the 
breaftofthe  court,  and  might  be  waived   by  the  plaintiff,  if 
he  picafed.     And  it  was  cpmpared  to  the  cafe  of  a  note  given 
for  a  certain  fum,  which  carries  interefl:    from   the  demand, 
though  not  cxpreffed  in  the  note,  and  for  which  the  jury  every 
day  give  intereft ;  but  if  the  perfon  to   whom  fuch  note  is 
given,  will  accept  of  the  money  without  intereft,  it  would  be 
very  ftrange  to  bring  a   bill  in  equity,  or  aflion  at  law,  for 
the  intereft  only ;  and    yet  that  were   a  ftrongcr  cafe,  being 
tbe;cafe  of  intereft  for  a  debt  due,  which  ought  to  be   more 
favoured  than  intereft  for  a  legacy,  which  is  a  bounty. 

Alfo  it  was  faid  to  be  like  the  cafe,  where  a  tenant  having  a 
right  to  deduct  for  the   land-tax,   does  not  however  dedu£l, 
but  pays  his  full  rent  i  under  which  circumftances,  a  bill  will       [  xig 
[BJ  not  lie  in  this  court  to  recover  back  the  tax,  which  ought 


[B]  So  hel4  Uy  the  Lord  Han  oar/,  in  the  cafe  of  fnU^j  vcrfus  T/^e  Coopers 
Cmfa.r^,  MUbael/nas,  17 1 3,  where  the  bill  was  Irjuglu  by  a  tenant  to  be  r^- 
li^vcii  out  of  the  arrears  of  rent  for  the  taxes  the  tenant-  had  a<5luaJIy  paid,  on 
».ccount  of  rent  referved  to  achrrity  that  appeared  to  be  exempted  from  raxes  • 
*ad  the  bill  was  difroifl'cd  with  cods.  But  more  particularly  in  the  cafe  of  Jtnvoeli 
vcrfus  Z.rt«/ro',  heard  at  tlie  Rolls,  bcfoie  ^\r  Jo/eph  Jekyll,  Michaelmas,  1719,) 
where  the  cafe  was,  one  in  1683,  in  fatistaaion  of  a  widow's  dower,  mortg..gca 
laml  on  condition  to  pay  her  20/.  ptr  annum  ;  whereupon  the  court  held,  that  this 
Wag  aa  vjijual  payment  fccurcd  by  land,  Ihould  anfwer  taxes  in  propordon  as 
the  land  paid;  but  refufed  to  make  the  annuitant  refund  in  refpcd  of  the  pay. 
nektt  (he  had  received  tax  free,  and  for  which  the  party  paying  had  omitted  to 
dedoA. 

H3  to 
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to  have  been  before  fallowed  j  for  the  tenant  might.  If  h# 
pleafcd,  waive  deducing  the  tax,  and  fo  might  the  plaintii? 
waive  the  benefit  of  the  intcreft  of  his  legacy, 

Scdpsrcur^:  It  is  plain,  intereft  for  the  legacy  w^  due: 
there  is  a  certain  time  appointed  by  the  will  which  gives  it, 
{viz,)  that  it  Ihould  be  paid  within  a  year  after  the  teftator's 
death.  And  as  the  plaintiff  had  ^  clear  right  thereto^  fo  bo 
has  done  nothing,  for  ought  appears,  to  waive  fuch  right, 
The  defendant  hiipfelf  admits  the  intereft  has  not  been  paid, 
which,  it  is  to  be  prefumed,  w:^s  occafioned  by  the  plaintifF'f 
having  apprehended,  that  it  was  not  due  till  after  the  plaintiff 
Vl/tfry's  marriage  i  wherefore,  as  the  intereft  is  due,  and  ad- 
Pfiitted  by  the  plaintiff  not  to  have  been  paid,  and  was  not  in* 
tended  to  be  waived,  decree  the  defendant  to  pay  the  arrears 
pf  intereft  froQi  the  year  after  the  teftator's  death,  with  qqftl 
of  iiiit. 


'.  ■■  ■  1   ■     '  ^ 


D  E 


D    E 
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[  "9  ]    ^ 


Ofmond  ver/us  Fitzroy  &  Duke  of  Cleveland, 
&  e  contra. 

TH  E  duke  and  duchefs  of  Orueland^  being  about  to  fend 
the  lord  Southampton^  their  ddeft  fon,  to  travel  beyond 
ktj  employed  Ofmond^  who  was  plaintiff  in  the  original  bill, 
and  defendant  in  the  crofs  bill,  as  a  fervant  to  attend  upon 
the  young  lord,  then  an  infant  of  about  feventeen,  and  (as  by 
the  anfwer  of  Ofmond  it  was  admitted)  to  prevent  his  being 
impcjed  upon.  Afterwards,  on  the  lord  Southampton's  rcturn- 
'ing  from  abroad,  Ofmond  v/zs  continued  in  this  fervice,  and, 
when  his  lordibip  was  about  twenty-fcvcn  years  of  age,  pre- 
vailed on  him  to  enter  into  a  bond  for  the  payment  of  looo/. 
to  him  the  faid  Ofmond.  The  bond  was  prepared  by  Ofmond^ 
and  kept  fecrct  from  the  duke  and  duchefs.  There  were  alfo 
fome  proofs  of  the  weak  capacity  of  the  young  lord,  and  that 
at  that  time  he  was  unable  to  raife  money  to  pay  oflFthc  bond. 
The  original  bill  was  to  recover  the  money  on  the  bond, 
which  was  alleged  *  to  be  miflaid,  and  the  crofs  bill  was  to  be 
relieved  againft  the  bonil* 

For  the  defendant  in  the  crofs  caufe  it  was  argued,  that  if 
one  who  is  at  law  allowed  to  be  compos  mentis^  and  confe- 
quently  prefumcd  to  know  what  he  does,  intending  to  make 
a  gift  or  benevolence,  voluntarily  cntcis  into  a  bond  wiinout 
any  fraud  in. the  obtaining  it;  though  on  the  obligor's  death 
it  ma^llbe  void  againft  creditors,  yet  it  will  be  good  againft 
the  obligor,  and  no  ground  for  relief  inequity:  that  in  the 
prefent  cafe  here  was  no  evidence  of  a  wan:  of  care,  much 
Icfs  of  fraud,  in  Ofmond^  who  was  hired  only  to  take  care  of 
the  young  lord  while  an  infant  and  during  his  travels,  which 
tiuft  was  therefore  now  determined. 

H  4  Sed 


Cafe 


29. 


Sir  Joseph 
Jekyll, 
Mailer  of 
the  Rolls. 

aE<j.  Ca.  Ab. 
186.  pi.  S. 
A  rather  intrufti 
hik  licixappar* 
ent,  then  an  in- 
fanty  to  the 
care  of  a  fcr- 
vant.    The  heir 
comes  of  age  ^ 
the  fervant  ^ 
takes  a  bond 
from  the  heir, 
which  bond  is 
fccreted  from 
the  father,  and 
the  h«ir  bat  not 
^hertwiihall  co 
p^y  the  bond  \ 
equity  willfet 
a6de  the  bond 
a$  obcaineJ  by 
fr.^uJ,  4nd  4 
breach  of  trufh 

[•130  J 
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Osmond  <v» 

FlTZROY. 

A  weak  raift 
4ti\e&a  bono }  if 
it  be  attended 
with  no  fraud  or 
breach  «f  tru.l, 
equlry  won't  fet 
afid.*  the  bondy 
only   for  \\\z 
wjakners  of  the 
obl'gor,  it  he  be 
compos  mentis. 
Equity  will  not 
sneafare  peoples 
QodcrftanJings 
or  capacities. 
Kofuch  thing  as 
an  equit.iblenun 
compos,  if  com- 
pos at  law. 

[•131  ] 


Heirs,  even 
when  of  age,  ae 
unvic!  the  cjrc 
of  a  court  of 

want  it  mod,  the 
law  taking  care 
of  them,  till 
that  time. 


Bed  per  cur*:  Where  a  weak  man  gives  a  bond,  if  there  be 
no  fraud  or  breach  of  truft  in  the  obtaining  it,  equity  will  not 
fet  afide  the  bond  only  for  the  [A]  weaknefs  of  the  obligor, 
if  he  be  compcs  mentis;  neither  will  this  court  meafure  the  fize 
of  peoples  underftandings  or  capacities,  there  being  no  fuch 
thing  as  an  equitable  incapacity,  where  there  is  a  legal  capa- 
city. But  if  a  bond  be  infiftcd  to  have  been  given  for  a  con- 
fideration,  where  it  appears  there  was  none,  or  not  near  fa 
much  as  is  pretended ;  equity  will  relieve  againft  it.  In  the 
principal  cafe  there  appears  to  have  been  a  trufl  repofed  by 
the  parents  in  a  fervant  to  take  care  of  an  heir,  and  prevent 
bis  being  impofed  upon  j  and  *the  fervant,  inftcad  of  ading 
agreeably  to  his  trull,  himfelf  impofes  u|K>n  him.  As  to 
what  is  obje£ted,  that  the  truft  was  only  to  take  care  of  the 
young  lord  whil  (I  an  infant  or  during  his  travels;  the  truft 
continued  fo  long  as  the  fervant  remained  in  thefervice  ;  and 
it  is  remarkal>le,  that  during  his  infancy,  the  law  took  care 
of  this  young  lord,  who  for  that  reafon  did  not  want  fo  much 
the  care  of  another :  but  when  he  was  out  of  the  proteflion 
of  the  law  by  being  of  age,  then  he  ftood  moft  in  need  of  the 
care  of  the  fervant.  A  breach  of  truft  is  of  itfelf  evidence  of 
fraud,  nay,  of  the  greateft  fraud :  becaufe  a  man  however 
careful  otberwife,  is  apt  to  be  ofFhis  guard  when  dealing  with 
one  in  whom  he  repofes  a  confidence.  The  young  lord,  by 
giving  his  bond  for  a  fum  which  he  was  unable  to  raife,  fub* 
jecled  himfelf  to  a  gaol,  and  icco/.  was  an  exorbitant  gift, 
for  one  who  had  no  means  of  paying  it.  The  fccrcting  the 
bond  from  the  parents  is  alfo  a  further  evidence  of  fraud,  and 
young  (i)  heirs  even  when  of  age,  are  under  the  care  of  a 
court  of  equity^  Wherefore  this  cafe,  though  a  new  one,  yet 
comes  within  the  rules  that  have  been  obferved  in  equity  ;  and 
feeing  the  defendant  Ofwond  in  his  anfwer  to  the  crofi  bill  fees 


[A]  The  having  bcfn  in  drirk,  i^  not  any  reafon  to  relieve  a  man  agjiinft  anv 
d-rd  cr  agieemen^  jj:  ined  frMn  him  when  in  thnie  circumll^nwe, ;  K:r  this 
Wf  rr  to  cn.'OU!  i^f  dj unkennels  i  hctts  \i  throuc^'i  th?  in  .r..igcnicnt  or  contrivance 
of  him  who  gained  tit**  Jtrcd.  t?'r.  tiic  p^r :y  tr  .r,i  v.licni  lli^r.  dt-ea  ha^  beea  gained, 
v/'S  drawn  in  to  dr.nk.  K)  S:r  'jc/e;h  J^h'*,  at  riic  Rolls,  John/on  verfus 
MeMiiOi/f.May  29,  I734» 


310 


(i)  livfjlJon  V.  Griffith,  anre,  1  vc^       LorJ  Iil-':.i,f,  ;;nti-,  i  vol.  ii3. 
Lt  vi-e    Duke    of  H:i:n:s2i.,    .. 


forth 
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forth  that  the  bond  in  queftion  is  miflaid,  I  decree  bim  to   Osmokdi^. 
rclcafc  the  bond.  £B]  FitzRot. 


[B]  On  the  zzd  of  June,  1734,  this  ctnfe  was  reheard  by  the  Lord  Chancellor 
TJhtt,  when  the  decree  at  the  Rolls  was  affirmed^  and  the  5  A  depofit  ordered 
to  be  paid  to  his  grace  the  dake  oiClwelaiul* 


*  Higden  &  al*  verfus  Williamfbn^  Cafe  30* 

Bankrupts. 
Caufe  hy  Confent.  Sir  Joseph 

Seifcd  in  fee  of  a  copyhold  eftate,  furrendered  the  pre-    Mailer  of  dl0. 


mi 


iflcs   to  the  ufe  of  his  will,  and    afterwards  devifed    ^°"* 


J. 

them  to  his  daughter  for  life,  then  to  truftecs  to  be  fold,  and  l^^'P'jJ^^ 

the  money  arifing  by  the  fale  to  be  divided  amongft  fuch  of  »'4«  pj.iT 

his  daughter's  children,  as  fhould  be  living  at  the  time  of  her  interei/,*5j^tt|t, 

death.     The  tcftator  died,  and  the  daughter  had  iffue  (among  JJ"^^^  *"  *  ^^ 

others)  a  fon,  who  was  a  trader,  and  becoming  bankrupt,  the  *fn*b|e  by  tht 

commiffioners  afligned  over  all  the  bankrupt*s  eftate.     The  D^ifet^iSifK' 

bankrupt  got  his   certificate  allowed,  and  then  his   mother  of  A^is^^h^'^L 

died.  living  at  his 

iffucB.  who,  becoming  a  bankrupt,  gfts  his  certificate  alloWed,  after  which  A.  dies  |' this*  cort* 
v-Htzt  intrreft  is  liable  lo  the  baokruptcy,  forafmuch  as  the  Coa  ia  the  father's  life-time  mi^ht  hi\^ 
rele^fed  iu 

On  a  bill  brought  by  the  affignees  for  the  bankrupt's  (hare  [  •  132  J 
of  the  money  arifing  by  the  fale,  it  was  objedled,  that  no 
manner  of  right  to  this  contingent  intereft  was  vetted  at  the 
timeof  the  affignment  made  by  the  commiffioners,  anymore 
than  a  right  to  lands  can  be  iaid  to  veft  in  an  heir  apparent 
<iuring  the  life  of  his  anceftor ;  and  the  cafe  of  Jacbhfin  verfus 
l^iliiams  was  cited,  where  it  was  held  by  the  Lord  Cowper^ 
that  the  poffibility  of  a  right  belonging  to  a  bankrupt  was  not 
aiSgnable. 

But  his  Honor,  upon  debate,  decreed  (i)  for  the  plaintiffs, 
diftinguifting  the  principal  cafe   from  that  oi  Jacob/on  verfus    W  Vol.  x«  3I5. 
iViLiams  {a)  ;  for  there  the  hufband,  the  bankrupt,  could  not 
have  come  at  his  wife's  portion  by  the  aid  of  equity,  without 
making  fome  provifion  for  her ;  and  it  was  not  reafonable  the        f  l'^'^  J 


(t)  Reg.  Lib.  A»  173 1.  fol.  188.  by  the  name  o(  Hi^^in  v.  iFatkin/on. 

affignee?! 
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HtcBEir  9,  afflgneeSy  who  flood  but  in  bis  place,  nnd  derived  tbeir  cJdini 
Wii.LtAM.  f^^^  j^jj^  fliould  be  more  favoured.  Alfo  the  Matter  of  tho 
Rolls  faid,  he  laid  bis  finger,  and  chiefly  grounded  his  opinion, 
on  the  words  of  the  flatute  of  13  £//z«  cap.  j./eS.  2*  which 
ena£ls,  ^  that  the  commiffioners  fhall  be  empowered  to  ailiga 
^  over  all  that  the  bankrupt  might  depart  withal.''  Now 
bere  the  fon  might,  in  his  mother's  Hfe-time,  have  releafed 
this  contingent  interefl;  fothat  the  commiflioners,  by  virtue 
efthata^^  are  enabled  to  aflign  it,  and  con&quencly  their 
aflignces  mufl  be  well  iptitled« 

liord  Chan-  Note;  hi  AEchaelmaSy  1732,  this  caufe  came  on  by  way  of 
OftQorKiNC.  appeal  before  the  Lord  Chancellor  King^  who  affirmed  (i)  tho 
decree  at  the  Rolls,  partly  for  the  reafon  before  given,  (viz..) 
becaufe  the  bankrupt  himfelf  might  have  departed  with  this 
contingent  intereft  ;  alfo,  for  that  the  aft  of  21  jfac.  i.  cap,  i^ 
^JI,  I.  declares,  that  the  flatutes  relating  to  bankrupts  fhal} 
in  all  things  be  laigely  and  beneficially  expounded  for  the 
felief  of  creditors:  and  further,  becaufe  the  ftatutcs  for  dif^ 
charging  bankrupts  on  certificates,  never  intended  to  intitle 
the  bankrupt  to  any  eftate  by  virtue  of  any  claim  anterior  (as 
bis  Lordfhip  expreiTed  it)  to  his  bankruptcy,  as  the  title  in 
quef^ion  clearly  was  i  befides,  the  word  pofftbility  is  in  all  the 
[CJ  laiter  flatutes  touching  bankrupts   (i). 

-r- -— ■      ■     ■        '  • 

(C]  See  the  ^Geo.  2.  ^ap,  30.  the  words  of  which  arc,  "  all  fuch  cfTci^s,  of 
*'  ^vhich  the  party  w^s  pcflWTod  or  intereilcd  in,  or  whereby  he  hath,  or  may  exn 
*^  peel,  any  profit,  pollibiluy  of  proiit,  benefit  or  advantaj^e  whatfoever,*' 

(1)  Reg.  Lib.  A.  1732   fol.  54.  1  vol.  382.     Jc^K-fonv.  A/6»(/a»,  2  Atfe. 

\\}  Vide  Jaiobjon  v«  lytlUams^  ante,      429. 
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C  134} 


John  Gordon,  Adir.inlftrator  of  ?  Of  .    .^y 
Barbara  bis  late  Wife.  -> 


C:;fc  31. 

Lord  Chan« 
cellor  KiNO« 
lord  Chief 

Henry  Rayncs,  Do6lor  of  Laws,!  Juftice  Rat, 

cldcft   Son  and   Hfir    of    Sir/*Defendadt.       Maiic/ofthc 
Kichard  Rayncs,  Knt.  J  Rolls. 

THE  bill  was,  to  compel  the  raifing  of  the  fum  of  Termofiodo 
6000A  for  tho  portion  of  Barbara  the  plaintiff's  late  ye^f"  to rccme 
wiAr,  and  cbe  only  daughter  and  ifllie  of  the  defendant  Do<3or  portions 
Raynef,  by  Enzabeth  his  late  deceafed  wife ;  and  to  raifc  it  out  fecn -'Vov^' 
of  a  revcrfion^ry  term  of  1000  years,  cxpcdant  on  the  dc-  i^nodatt^htcr 
fcndant  Do<Jtor  J^ajnes's  death.  fjiiureonflac 

male,  the  por- 
iSon  tofink.     There  is  a  dau|;hter,  who  attains  C9  fixfeen,  and  murties  without  confciit,  aod  nt^^foi^ 
^y  the  Diarruge;  but  the  daughter  dies  in  the  life-time  or  the  father  and  mother,  anvi  confequeutlv 
.  If  bile  ihexp  might  be  a  foo  }  the  portion  Ani(s« 

Upon  the  marriage  of  the  defendant,  doftor  Raynts^  with  [  13S  3 
EJizabeib  PUydill^  by  indentures  of  leafe  and  rcleafe,  dated  the 
i3tband  X4th  of  O^i^r^  1704,  in  confideration  of  that 
marriage,  and  of  500Q/.  portion,  Sir  Richard  Rayna^  the 
father  conveyed  divers  lands- in  Surry^  Sec.  to  cruftees  and 
thfcir  heirs,  to  the  ufe  of  the  defendant,  do£lor  Rayms^  for  his 
Yiftfan^  wafte,  remainder  to  truftees  during  his  life,  tofupporc 
contingent  remainders,  remainder  to  the  ufe  of  Elizabeth  his 
intended  wife  for  her  life,  for  her  jointure,  remainder  to  the 
firft,  {5fr.  fon  of  the  marriage  in  tail  male  fuccefTively,  re- 
mainder to  truftees  for  lOQo  years,  remainder  to  dofloi; 
Utiynes  in  t^le  male  general,  remainder  to  Sir  Richard  Rayna 
m  fee# 

The  truft  of  the  looo  years  term  was  declared  to  be,  that 
in  cafe  there  fhould  be  no  fon  of  the  marriage  born  in  the 

hufband's 
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GoAii«K  V.  hu(band*t  life-time,  or  after  his  death ;  or  if  there  fhould  be 
Ratic «s«  1^  fon,  and  that  fon  ihould  die  before  twenty-one,  and  with- 
out ifliie,  and  there  ihould  be  one  or  more  daughters  born  in 
the  life-time  of  the  huAand,  or  after  his  death  |' then  that 
thetruftees  fliould  by  &le,  demife,  or  mortgage,  or  by  rents 
and  profits  in  the  mean  time,  in  cafe  fuch  term  (hould  have 
taken  tSc£k  in  pofleflion,  raife  the  fum  of  6000  /•  portion  for 
the  daughter  of  the  marriage,  if  but  on^,  and  to  be  divided 
amongft  them,  if  more  than  ope,  payable  at  their  age  of  lix* 
teen,  if  either  the  hufband  or  wife  ihould  be  then  dead  j  but 
if  both  ihould  be  at  that  time  living,  then  within  fix  calendar 
months  after  the  death  of  either  the  hufband  or  wife,  wiUi 
intcreil  for  the  fame  from  the  death  of  doftor  Rapes  and 
Sli^Miiitb  bis  wife,  or  either  of  them ;  and  in  cafe  any  of  the 
daughters  ihould  die  before  the  portion  became  payable,  her 
(bare  to  go  to  the  furvivor$. 

f  136  ]  Provifo,  that  If  the  nextpcrfon  in  remainder  ihoyld  pay 
the  portions  to  the  daughter  or  daughters  j  or,  //  at  the  timf 
qf fuch  failure  of  ijfue  male  of  the  faid  doHor  Raynes  {the  hi{/band) 
by  Elizabeth  bh  wife^  to  be  begotten  as  aforefaid^  there  JhouU 
happen  to  he  no  fuch  daughter  of  their  bodies  begotten^  nor  any 
fuch  daughter  to  be  afterwards  born  alive ;  or  there  being 
fuch,  all  of  them  ihould  happen  to  die  before  their  rcfpcftivQ 
ages  of  fixteen,  then,  and  in  any  of  the  faid  cafes,  the  term 
|o  attend  th«  inheritance. 

The  marriage  took  cfFcft,  and  there  was  no  fon  thereby^ 
and  but  one  daughter,  who  attained  her  age  of  fixteen  in  tho 
life-time  of  her  father  and  mother,  and  without  their  con* 
ifcnt  intermarried  with  the  plaintiff,  Mr.  Gordon^  who  never 
made  any  fcttlcment  on  her.  The  daughter  died  in  the  life- 
time of  both  father  and  mother,  within  four  months  after  thp 
marriage  and  without  ififue. 

In  order  to  the  determination  of  this  cafe,  the  Lord  Chan-t 
ccllor  called  to  his  afEftance  the  Lord  Chi^f  Juilice  Raymond 
and  the  Mafter  of  the  Rolls.     When, 

YoT  the  plaintiff  it  was  infifted,  that  his  having  married 
the  daughter  without  the  confent  of  her  parents,  as  alfo  his 
never  having  made  any  fettlement  on  her,  together  with  he^- 
paving  died  within  fpur  iponths  after  the   marriage  without 

iffup ; 


\ 

\ 
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ifike  :  all  thefe  circumftances  made  no  manner  of  alteration    Goi^  ftblr  ^.^ 

in  the  right  to  the  portion;  for  that,  fuppofing  the  plaintitf      RaywIi8» 

to  have  married  with  the  parents   confcnt,  to  have  made  a 

fettlement  on  his  wife,  and  to  have  had   ifiue   by  her  living } 

if  in  tbefe^  or  anj  of  thefe  cafes,  he  had  been  intitled  to  th« 

6000  A  portion,  he  muft  even  now  have  the  very  feme  right 

thereto,  which  depended  on  the  words  of  the  fettlement  made      [  tjj  ) 

before  marriage,  and  could  not  be  varied   by  any  fubfequent 

accident,  quod  curia  concijjit :  that  at  the  age  of  lixteen  (fo 

oiten  mentioned  in  the  fettlement)  the  right  to   the  portion 

vefted  in  the  daughter,  although  the  fame  was  not  raifable  till 

widiin  fix  months  after  the  death  of  the  father  or  mother,  or 

one  of  them ;  and  they  compared  it  to  the  cafe   of  Butler 

itffw  Duncomh^  (tf)  where  a  term  of  500  years  was  limited^   («)VoU  t«44l» 

upon  failure  of  ifliie  male  of  the  marriage,  for  raifing  portions 

for  daughters,  payable  at  twenty-one   or  marriage,   which 

ihould  iirft  happen  ;  and  the   truftees  were   to  raife  the  por« 

dons  by  fale  or  mortgage,  when  the  term  fhould  commence  | 

anddiere  it  was  agreed,  that  ^he  right  to  the  portion  veiled 

on  the  daughter's  attaining  twenty-one,  her  father  being 

dead :  fo  that  there  could  be  no  fon,  and  was  an  interefl  tranf. 

niSble  to  her  executors  :  but  that  the  portion  could  not  be 

raifed  until  the  mother  died,  in  regard  that  until  then  the  term 

was  not  to  commence. 

Tiiat  the  claufeof  the  truft  of  the  term  declaring,  that  in 
cafe  there  were  feveral  daughters,  if  any  of  them  fhould  die 
.  before  the  portion  (hould  be  payable,  her  (hare  Ihould  go  to 
the  furvivor;  implied,  that  if  there  had  not  been  that  decla«> 
ration,  it  would  have  veftcd  in  fuch  daughter  fo  dying  as 
aforefaid  ;  and  fince  no  provifion  was  made  in  cafe  of  there 
i>eing  but  one  daughter,  it  feemed  natural  to  infer,  that  the 
right  to  the  portion  vefted  in  fuch  daughter.  Alfo,  asthe 
mother  brought  5000  /.  portion  into  the  family,  it  would  be 
hard  that  the  daughter  (hould  marry  and  be  intitled  to  no 
portion . 

On  the  other  fide  it  was  faid,  and  fo  rcfolved  by  the  court, 
that  in  the  cafe  of  Butler  verfus  Dumcmt,  the  portion  was  held      [    138  ] 
to  be  vefted  in  all  events  at  the  daughter's  attaining  her  age 
of  twenty- one,  though  not  raifable  till  the  commencement  of 
the  term ;  whereas  in   the  principal  cafe  it  was  not  to  veft 

until 
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GoKooff  ^.  tintil  fix  months  after  the  death  of  dthef  the  hud>and  of  WiAf| 

RaVnss.  and  the  daughter  happened  to  die  In  the  life-time  of  boib# 
That  this  portion  being  toarife  otlt  of  land^  and  the  daughter 

Jirrlrilndy^^a  *^y*"S  before  it  became  payable,  the  ftmt  funk  ihto  the  landg 

th«  daughter  agreeably  to  the  fettled  diftinAion  between  a  portion  fecured 

^onb^lmet  out  of  a  perfonal  efiate^  and  one  ckafged  on  land,  which  rtile 

S^thViMd?'  holds  alfo  with  regard  to  legacies,  [A]  {viz,)  if  a  legacy  be 

do  H«  legacy  given  out  of  aperfonal  eftate  to  J.  S.  payable"  at  his  ag^  of 

U^  to*  ]!L  twenty-one,  and  he  dies  before  twenty-one,  yet  the  legacy 

Cd*?V^d!e»  ihall  go  to  Ws  executors.     On  the  contrary  where  a  legacy 

W^si;  th«  is  given  out  of  a  real  eftate  pajrable  at  twenty-one^  and  tbf 

ft^in"both  legatee  dies  before  that  age,  the  legacy  finks* 

(•let*  «here  the  ^         -     .    * 

Irjifj  or  portion  is  given  out  of  t  perfoou  eilltt* 

With  refpeft  to  the  claufe  of  the  truft  of  the  term  declaf"* 
ing,  that  in  cafe  there  (houid  be  feveral  daughters,  and  any  o( 
them  (bould  die  before  their  portions  became  payable,  in  fiicb 
cafe  their  portions  (hould  go  to  the  furvivors  ;  this  was  faid  to 
be  a  diftind  claufe,  to  take  place  only  where  there  ihould  bf 
irveral  daughters,  and  could  not  any  way  kScEL  or  extend  to 
the  cafe  where  there  was  but  one  daughter ;  confequently  it 
was  nothing  to  the  purpofe  :  but  if  any  ufe  was  to  be  mad< 
thereof,  it  might  as  well  be  inferred  from  thence,  that  as, 
where  there  fhould  be  feveral  daughters,  and  one  ihould  did 
before  her  portion  became  payable,  her  executors  or  admi-* 
r  ^39  ]  niftrators  were  to  be  excluded  :  fo  where  there  was  but  one 
daughter,  and  (he  (hould  happen  to  die  before  her  portion  be- 
came payable,  neither  (hould  her  reprefentattves  have  any 
right  thereto ;  that  the  provifo  made  it  fiill  plainer  that  the 
portion  was  to  fink,  this  being,  that  if  at  the  time  of  failure 
of  iiTue  male  of  the  faid  marriage,  there  (hould  happen  to  be 
no  daughter  of  the  marriage,  then  the  looo  years  term  (ho«)d 
be  in  truft  to  attend  the  inheritance :  now  no  daughter  of 
the  marriage  was  living  at  the  time  of  failure  of  ifTue  male« 
and  there  was  then  a  failure  of  iffuc  male,  when  it  became 
iropoilible  there  (hould  be  ifTuc  male,  which  was  not  wh?fc 
both  hufband  and  wife  were  living  ;  nay,  if  the  hufband   had 

[A]  This  diilin^ion  with  regard  to  lepKir?,  wa?  arrcrd  to  and  fettled  by  the 
MaAcr  ol  iixe  Rolls  in  ihccafe  o(  H'hMcn  verfa?  Oxry*  xn^  7  JJy  1731.  and  as 
TO  porti.-jns,  fee  JmniK^t  vcrius  Laks,  vol,  2,  --6.  5.ru  the  Duke  ol  CifaiiJoi 
verlu>  7j."^V,  oio. 

a  died 
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i'lcA  lirft^  there  would  have  been  ftill  a  poffibility  of  ifluc  male,    CSoa»ote  v. 

with  which  the  wife  might   have  hctn  privinunt  enfeint  i  but  aywss* 

when  the  wife  died  without  ifiiie,   then  and  not  before,  there 

might  be  faid  to  be  a  failure  of  ifliie  male :  that  it  could  not 

befaid,  that  at  the  death  of  the  daughter  (though  there  was 

thennofon)  there  was   a  failure  6(  iflue   male;  for  ^  foi^ 

might  be  born  afterwards ;  fo  if  ftieh  fon  had  died)  living  both 

the  father  and  mother.     So  that  in  common  fenfe  and  reaibn^ 

the  failure  of  ifluc  male  muft  be  on  the  death  of  the  wife  withr 

out  a  Ton,  which  in  thi$  cafe  bad  fxnct  happened, 

Laftlj,  That  although  it  might  feem  bard  the   daughter 
(hould  marry  and  have  no  portion^  notwithftanding  her  mother 
bad  brought  .5000  A  into  the   family }  yet  it  muft,   on  the 
other  hand,  be  allowed  to  have  been  very  reafonable^  to  leave 
the  right  to  the  daughter's  portion    in  fufpenfe   and   contin- 
gency during  the  joint  lives  of  the  father  and  mother,  to  the 
intent  (he  might  be  in  fome  meafure  kept  in  a  dependance  up- 
to  thein,  and  uikier  no  temptation  to  marry  imprbvidently^   («)2Vcni;C^)4 
which  was  the  very  reafon  given  in  the  cafe  (a)  of  Sir  ^if-      [    140  j 
Imghkf  Hickman   verfus   Sir  Stepbin  Anderfon.     Alfo,   that  in 
the  cafe  of  portions  fecured  by  marriage   fettlements,    (regu- 
larly fpeaking)  the  court   in  the  conflrudion  ought   not  to 
omit,  or  add   any  words  thereto,  for  this  would   be  not  te 
tooftrue^but  make  a  fettlement,  efpecially  where  the  fettlement 
would  bear  a  rcafonable  oonftru£lion,  as    in  the  prefent  cafe 
it  plainly  ifirould.     Wherefore,  on    (he  firft  fpeaking  to  the 
cafe,  this  bill  for  the  portion  was  difmift  with  great  clearnefs, 
by  the  unanimous  opinion  of  the  LorctlChanceilor,  the  Lord 
Chief  Juftice   R^ymond^  and  the  Mailer  of  the  Rolls;  but 
without  cofts  (i). 


(1)  Reg.  Lib.  A.  173 1.  fol.  361. 


Da  Coda 
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Cafe  32.  ^^  Cofta  ver/us  Da  Cofta. 

ccUorKiNc.  nr^HE.  plaintiffs  were  the  two  infant  children  of  yeffpb 

%  Eq.  Ca.  Ab.  JL     Da  Cofta  Villa  Real^  who  lately  died   poflefled  of  an 

if  father  ?eft  9,  ^^^^^  °f  150000/.  which  by  his  will  he  gave  equally  between 

great  perfonai  the  defendant  his  widow,  and  his  two  infant  children,  and 

fant  children,  '  made  his  widow  one  of  his  executors.     After  the  teliator's 

i"fcTxecutrbc.  <•«**!  ^^'^^^  ^^^  exhibited  in  chancery  in  the  name  of  the  two 

jH  bill  wai  infant  children,  by  Jofeph  Mendes  Da  Cofta^   who   was  their 

liroughtinthe  ,     .                 .    •            ,    •                    u                                      ^    at 

infant's  name  relation,  as  KTitxT  procbetn  amy^  to  have  an  account  and  difco- 

*^*wi!namy,to   Very  of  thc  pcifonal  cftateofthe  plaintiffs  the  infants  father, 
fill  the  mother    To  which  bill  the  defendant  was  fubpcena'd  to   appear  and 

IQ  an  account.  - 

On  affidavit  of    anlwcr. 

fiveral  other  re- 

Ittions,  that  this  foit  in  the  infant's  name  was  out  of  pique,  and  not  for  the  mfant^i  good,  the  court 

Inferred  it  to  a  Mailer,  who  reporting  the  matter  to  be  To,  the  fuit  was  ftayed* 

Whereupon  feveral  of  the  relations  of  thc  infants  by  the 
father's  fide,  together  with  fome  of  their  relations  by  the 
[141  j  mother's  fide,  nearer  than  the  prochein  amyj  made  an  affidavit 
that  due  care  was  taken  of  the  infants,  and  of  their  eftate, 
with  which  they  were  well  fatisficd  j  and  that  they  believed 
this  fuit  was  exhibited  rather  out  of  a  pique  than  any  real 
concern  for  the  infants  benefit,  there  being  a  fuit  inftituted 
in  the  fpiritual  court  by  the  prochein  amy*%  fon  againft  the 
infant's  mother,  upon  a  marriage  contraA  alledged  to  hav^ 
been  made  by  her  with  him. 

Thc  Mafter  of  the  Rolls  on  a  petition  (i)  ordered  that  it 
ibould  be  referred  to  a  Mafter  to  certify,  whether  this  fuit 
was  brought  for  the  benefit  of  the  infants  the  plaintiffs,  and 
.whether  it  was  proper  the  fame  (hould  be  profecuted  or  not. 
The  defendant  to  procure  the  report  within  a  month.  Pur- 
fuant  to  which  the  Mafter  made  his  report,  ftating  the  facft 
as  above,  and  that  he  did  not  conceive  this  fuit,  as  now 
brought,  was  for  the  benefit  of  the  infants,  or  proper  to  be 
profecuted^  but  that  bethought,  if  a  proper  bill  were  brought 


(i)  Reg,  Lib.  A.  1731.  fol.  272. 

by 
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by  a  proper  prochiin  amy^  with  a  real  intention  to  fecure  the     Da  Costa 
cftate  of  the  infants,  it  might  be  for  their  benefit,  that  fuch     ^    3f' 
a  fuit  (hould  be  profecuted. 

The  agents  for  the  defendant  perceiving  the  opinion  of  the 
Mafter,  filed  a  new  bill  in  the  infants  name  by  another 
pr^cbiin  amy^  for  an  account  of  the  infants  eftate,  in  order 
that  it  might  be  improved  ;  and  now  moved  the  Lord  Chan- 
cellor, that  the  former  bill  in  the  infants  name  might  be 
difmifled,  and   the  procbiin  amy  named  therein,  [a)  pay  the    (4)  See  Turner 

-J  V.  Turner, 

COttS.  2  vol.  297. 

Lord  Chancellor :  The  report  of  the  Matter  not  being  ex-  [  142  J 
cepted  to,  muft  be  taken  to  be  [B]  true.  And  fince  fuch  re- 
port certifies,  that  it  is  not  proper  this  fuit  (hould  be  profe- 
cuted,  not  being  for  the  infants  benefit,  I  (hall  not  fufFer 
any  further  proceedings  upon  it,  at  lead  as  yet.  But  feeing 
the  Mailer  reports,  that  a  fuit  may  be  brought  for  the  benefit 
of  the  infants,  and  it  does  not  at  prefent  appear  whether  the 
lafl:  bill  comes  within  that  defcription,  all  I  (hall  do  will  be, 
to  prevent  the  parties  from  proceeding  in  both  bills,  which 
would  be  vexatious.  Wherefore  let  all  proceedings  (lay  on 
the  firft  bill,  in  disfavour  of  which  the  Mailer  has  reported. 


[B]  A  Mafter  by  his  report  certified,  that  the  defendant  had  fubmicted  to  de- 
liver part  of  the  plate  in  qucHion  to  the  plaintiff'^  to  which  the  defendant  ex« 
cepted,  iniiiling  that  he  had  made  no  fuch  fubmiiTion.  Refolvcd,  that  by  means 
of  the  report,  the  proof  lay  on  the  defendant,  whofe  affidavit  at  lead  was  neceffary 
CO  faliify  what  had  been  certified ;  for,  though  there  is  no  reafon  that  the  Mailer's 
report  (hould  be  arbitrary  and  conclufive  upon  any  one;  yet  it  (hall  be  prefumed, 
prima  fach^  to  be  true  ,  and  turn  it  on  the  other  fide  to  (hew  the  contrary.  By 
the  Lord  Parker^  the  feat  before  Eafiericrm,  1720,  jlllejt  verfus  PendUhurj, 
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Cafe 


South  Sea  Company  'oerfus  Wymondfcll. 


Mr.  Surwan^  the  deputy  cafliier  of  the  company^  in  the 
ycif  1720,  touching  20,000/.  South-fsa  ftock  j  fuggcfting 
fcvcral  frauds,  and  (hewing,  that  by  the  [a)  (latute  againft 
the  Soutb'fea  dirciSors,  all  the  cflatc,  goods  and  effeils  of   the 


Lord  Chan-  ^Tp  H  E  Soidh-fea  company  brought  a  bill  againft  the  dc* 
ccllorKiNG.      X     fendant    on  -a  contracfl   made   by  the  defendant   with 

a  t<\'  C».  Ab, 
74  pi.  aS. 
loi.  J»l«  7- 
The  Oitote  of 
limitations  no 
plea  where  the 

U^^i^^hy}Xi\\tn  faid  SunudH  were  vcftcd  in  the  company  for  the  benefit  of  the 
iuhotiidbc  proprietors.    The  defendant  pleaded  the  flaiute  of  limitations 

chaigcilbythe  . 

bii,  that  iIjc  and  that,  if  any  fuch  contract  was  made  by  the  defendant 
cmcroi  within  w'tii  Suruuui^  it  was  made  above  fix  years  before  the  filing  of 
€k  vcar.  btfure      ^^^  |j|jj    ^^^j  dcnicd  ihc  nuttcrs  of  fraud. 

thr.  h  II  fileJ.  ' 

(a)  7  Oto.  f.  c.  27. 

jn  the  caic  of  It  was  infiftcd,  that  the   plaintiffs   claiming  by  the  acl    of 

con^pany,  In  parliament,  that  was  a  matter  of  record,  and  *  the  demand  in 
qucftion  to  be  taken  as  a  debt  on  record,  confcqucntly'  not 
barrablc  by  the  ftatutc  of  limitations  :  and  it  was  compared 
to  an  action  for  tythcs  on  the  ftatutc  of  Edward  the  fixih,  or 
of  dcbc  on  an  [b)  efcape,  ^V. 


vhomthccftatP* 
of  ibclaicdircc- 
tv^rs  jre  ve'ittd 
by  atl  of  parlU- 
mem  \  where 
the  rt^tutcof 
limi  rations 


mi  .t)t  have  been 

pleaded  againft  the  late  dirc^orj,  it  is  \Me3%iablc  agajaft  the  company,  ^\bo  ftand  but  in  fuch  diieclon 

pl^.c-  (i)  Welt.  1.  c.  II.     1  RtJi.  2.  c.  II. 

[*I44  J 

So  vheie,t4io'  Eut  thc  Lord  Chancellor  held  this  to  be  clearly  othcrwifc; 

the  IfSai  oU  f^**  '^^^  ^^^  South  Jca  company  could  not  be  in  a  better  cafe 
kaaviupt^lanns  than  Surman  was,  againil  whom,  as  thc  defendant  JVymofiujcU 
**  .n^r^e,i:j  y«  might  have  pleaded  the  {la>utc,  fo  might  he  alfo  do  againft 
»  'rl'^urr'*''  the  company,  who  flood  but  in  6'£/;;/j^//7's  place  ;  like  the  cafe 
:v;^H.Dt|ic^JHl  .  of  an  afhjjncc  under  a  commiflion  of  bankruptcy,  who,  though 
V.SuohVy        ^'^  cuiMii'  upder  thc  acts   concerning  bankrupts   and    alfo  by 


viriuc 
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virtucof  the  tfSgiiment  which  is  under  the  great  fcal ;  yet^  Sottn-Si-.A 

BS  he  ftands  only   in  the  place  of  the  bankrupt  againft  whom  t)MPAMr 

the  (latute  of  limitations  is  pleadable)  fo  is   he  (the  aflignee)  Wymokd'- 

liable  to  be  barred  thereby.  tRLh^ 

It  waitheti  objcded,  that  this  bill  was  to  be  relieved  againft 
a  fraud,  and  therefore  not  within  the  fiatute  of  limitations } 
fraud  being  a  fecret  tranfadlion^  and  probably  not  difcovered 
within  fix  years  ;  and  for  this  the  lord  IFarrhigton'i  cafe  ^ya^ 
cited,  where  it  was  held  in  this  court,  and  affirmed  in  the 
lioufeoflordS)  that  a  bill  to  be  relieved  againft  a  fraud,  was 
Jiot  within  the  ftatute  of  limitations. 

On  the  contrary  it  was  faid,  if  the  fraud  was  known  and 

dffcovered  above  fix  years  before   exhibiting  the   bill*,  this, 

chough  a  fraud,  would  be  K  rred  by  the  ftatute  of  limitations  \ 

and  that  even  in  the  cafe  of  the  lord  lyarrington^  the  ftatute 

liras  pleaded :  whereupon  the  plaintiff^   the  lord  Warrington^ 

tfvas  advifcd  to,  and  accordingly  did,  amend  his  bill,  by  charg-        [   t^j  j 

jng,  that  he  did  difcover  this  fraud  within   fix  years  before 

exhibiting  his  bill.     After   which  the  lord  Warrington  bad  a 

dccrcr,  and  that  decree  was  affirmed  by  the  lords,  (as  Mr. 

Mtad^  who  was  of  counfel  in  that  caufe,  informed  the  court  j) 

wherefore  it  wasinfifted,  that  in  the  prefent  cafe  it  ought  to 

be  charged  in  the  bill,  that  the  fraud  was  difcovered  within 

the  fix  yearS|  if  the  fa6l  were  fo. 

And  of  this  opinion  was  the  Lord  Chancellor ;  but  here 
being  a  charge  of  great  frauds,  and  fome  circumftanccs  there- 
of not  fully  denied,  the  defendant  was  ordered  to  anfwer  the 
b'.U,  with'lib.'rty  for  the  plaintiffs  to  except,  and  the  benefit. 
joi  the  ftatute  of  limitations  to  be  faved  to  the  defendant* 


o 


Attorney   General  *oerfus  Rigby.  Cafe  3+. 

N  E  feifed  In  fee  of  divers  manors  and  lands  in  the  ^^|[     i^^' 
_      county  of  Lancajlcr^  granted  a  rent  charge   thereout  of 

%oL  ^^r  flw«x/;w  for  a  charity,  towards  the   fupport  of  fcvcral  201^^1*2!^''* 

poor  Old  men  ;  and  afterwards    the   founder  of  this    charity  ^•'^'^'•''^ '" 

'      h'c  "fa  n>a;u>r, 

granted  the  manors,  lands,  b'f.  that  were  charged  with   ijjc    giants  a  ler.rio 
ao/-    ^r  annum,   to  J.  S.  and   his  heirs,    and    died.     The,  i'^h'^Hcvl^or'' 

.    I.  .  .  ♦  «    .  ^     thcfupporcof 

f.ve'«l  poor  pftfons,  wnJ  afterwards  gnnts  th«  manor  to  J.  S.  la  fee  j  the  aoitUftautfa  of  the  poor 
f  rrf  jBf  bs^ajitft  19  like  hair  of  the  grantor^  and  does  i^txo  ^nih  the  m^nvt. 

'  ^  qucftion 


Dc  Term.  S.  Michaclis,  1732. 

Attoikey      queftlon  was,  who  (hould  have  the  nomination  of  thcfc  poor 
Gfkkrali'.    men  that  were  to  partake  of  the  charity:  whether  the  grantee 

of  the  land,  and  his  heirs,  or  the  heir   of  the  grantor  of  the 

charity  ? 

After  debate  it  was  decreed,  that  the  heir  of  the  grantor 
Ihould  have  the  nomination,  and  that,  the  fame  being  incident 
to  the  founder  ( i )  and  his  heirs,  or  to  thofe  whom  he  fliould 
[  146  ]  appoint  J  when  the  lands  were  granted  away,  the  rent-charge, 
a  thing  independent  and  collateral,  did  not  pafs  therewith 
like  a  rent-fervice,  which  is  incident  to  the  rcverfion; 
whereas  this  being  a  rent-charge,  and  in  fee,  had  no  revcr- 
fion.  [A  I  But  forafmuch  as  the  grantees  and  owners  of  the 
land  had  for  upwards  of  (ixty  years  enjoyed  the  nomination 
of  the  perfons,  who  had  partaken  of  the  charity;  the  court 
allowed  to  them  all  the  payments  they  had  made  to  any  of  the 
poor,  though  nominated  by  themfelves,  and  would  not  difturb 
any  thing  that  had  been  already  done.  (2) 


[A]  A  man  founds  a  c'iarity  for  alms-houfes :  the  founder  and  his  heirs  ha\Ta 
right  of  nomination  of  thcfc  alms-pccple  ;  hut  may  forfeit  it  by  a  corrupt  or  im- 
proper nomination  of  fuch  as  are  not  fit  cbjeds  of  the  charity,  cr  by  making  no 
non:iii:.tion  at  all;  but  this  neglcit  of  nomination  mufl  be  after  fuch  time,  as  the 
founder,  i^e,  have  had  notice  of  the  vacancy,  and  without  proof  of  fuch  notice, 
it  is  no  fault.     By  the  Lord  Parker,  Attormy  Gtneral  v.  Leigh,  Trinity,  1721. 

(0  Eihnv,  FcJIer,  ante,  i  vol.  3^6.  (2)  Reg.  Lib.  A.  1732.  fol.  /{C 

Attorney  Genirals,  Price,  3  Atk.  108. 

P^j.^  Morricc  verfus  Hankey. 

I  ord  C\\^\\'  nr^  ^^  queftion  was,  touching  the  breach  of  an  injunilion 
cellcr  King.  .L  [B1.  The  defendant  in  this  court  brought  an  atSlioa 
In  an  injunc-       againft  the  plaintiff,  as  executor  of  Humphrey  Alorrice^    cfq. 

tJon,  ihc  v%ords  r,*, 

prudefcaupia-  ■■  ^C 

citi,  &c.  arc 

intenacd  ot  an  ifluablc  pica,  and  thr  woH?  judicium  intrarc,  arc  intended  of  a  finarf  judgment ;  there- 
tore,  if  the  defendant  be  an  executor,  and  plcrtds  picnc  adminhhavit,  and  the  pl.»innrt*  at  law  enters 
juJ  mcni  lie  bonis  tellatoris  cum -.ccidcrlni,  he  may  proceed  to  a  fcirc  facias  to  enquire  of  affcts,  and 
enter  judgment  thereupon  j  for  ilur  nie.inlng  of  the  injunction  is,  that  the  defendant  may  proceed  fa 
far,  «  thai  nothinjj  ihall  remain,   but  to  lake  out  execution,  after  the  injundticn  is  diflolved. 


[B]  The  words  of  fuch  injunfiion  are,  that  all  proceedings  Ihall  flay ;  iiahii 
auicm  for  the  defendant  in  equity,  (who  is  plaintiff  at  law)  plucitum  ad commumm 
k?cm  pcfiularc,  U  ad  triafionetn  inde  procedere,  U  pro  defeclu  placiti,  jndicittm 
intrarc  •  exccutic  'vero  'vitrifC  pnr/entih?n  rc4ardatur.     Aficr  fcrvice  of  an  injundlion 

of 
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The  defendant  at  law  *  brought  a  bill,  and  after  the  defendant    Morrice  v« 
in  this  court  had  delivered  a  declaration,  upon  fuch   defend-      Hankey. 
ant's  praying  time  to   anfwer,  the   plaintin  gotaninjunc-      [*  H7  J 
tion.     The  plaintiff  at  law  proceeded  there,  and  on  pUne  ad- 
mlniflravit  pleaded,  took  judgment   dc  hov.h  tejiatoris  cum  ac-- 
ciderint\  after  which  he  took  out  ^Jcire  facias  in  order  to  an 
inquiry  of  aflets. 

Whereupon  it  was  moved,  that  this  was  a  breach  of  the 
injunction,  being  a  proceeding  after  judgment ;  whereas  the 
injun£l  ton  only  gave  leave  to  enter  judgment;  that  t\\z  fcirc 
facias  *was  in  nature  of  a  new  adion  on  the  judgment,  which 
^ught  not  to  have  been  brought  without  leave  of  the  court. 

But  by  the  Lord  QuinciUor:  Not  having  heard  any  prece- 
cfcntcited  in  this  cafe,  lam  therefore  to   be    guided  by  the 
reafon   of  the  thing,  and  to  prevent  a  delay  of  juftlce.     It  is 
admitted,  that  after  an  interlocutory  judgment  (as  by  default, 
or  on   rfcmurrer)  the  plaintiff  may  go  on  to  afcertain  his  da- 
n^'g^s^     Now  the  meaning  of  the  rule  in  the  prefcnt  cafe  is, 
that,      xiotwithftanding   the    injunction,    the   plaintiff  at  law         [  1^3  ] 
(houici  be  at  liberty  to  proceed  to  an  effeftual  judgment;  all 
that  ^Kc  court  intends  to  ftop,  being  the  execution.     But  the 
plain  tiff  at  law -is  nevcrthelcfs  allowed   to  proceed   fo  far,  as    a  fcirc  f^chs  ii 
that  He  ma?  be  at  liberty  co  inftante  that  the  injunvftion  (hall  be    ""^ '"  '^i^"'^*  ^*' 
dulolv^d^  to  take  out  execution  ;  neither  is  ihe  Jci re  facias  like    but  aco:itiBua. 
anew  aiiion  upon  the  judgment,  but  a  continuation   only  of  one,^^    ^^^ 


of  this  kind,  the  defendant  at  law  put  in  a  frivolous  plea  to  an  a^iDn  of  debt  on 
abonj^  which  the  pi ainti.*F demurred  to,  and  having  jrottcn  it  made  a  cc;:ctl::im^ 
after  .Argument,  obtained  judgment.     Alfo  upon  anotlicr  bond,  after  tlio  injunclion 
fenced  on  the  defendant  and  his  attorney,   they  delivered  a  declaration.     It  w:.s 
objei\^j^  firll,  with  regiird  to  th?  judgment,  that  tins  w.u  a  breach  of  ihc  injunction  ; 
lortHat  in  one  cafe  only,   \*inz.)  pro  dcfc^u ^laciii,  w.4.s  the  plaintirF  at  lil^Ttv  to 
enter  j  udgment,  and  here  was  no  ,vant  of  a  piea.    A!fo,  that  the  dcliverin-j  a  decla- 
ration in  the  other  aclion  was  a  manifrll  contempt,  as  had  been  often  dcrerinincd. 
with   refpccl  to  the  firft,  the  Lord  ChanccJI'»r  iliongly  inclined  to  think  this  no 
*^^'^mpt,   fince  a  frivolous  pica  is  as  no  plea;  and  that,  as  the  plaintilf  at  law 
JP»gKt,  by  the  exprcfs   terms  of  the  injunction,  proceed   to  try  an  iJiU^r  on  the 
5:»      h/    the     fame     reafon     he    might     proceed    to    try    an    ilfuc    in    iav., 
which,  vvhcn   the  court  had  determined,  and  found   the  pica  ill,   i.^,  upon  ti*j 
J^'V'^^'",  no  plea.     And  in  relation  to  the  iecond  poiiit,  hi.,  lordllnp  thouiiht  th.;t, 
.      there  not  been  fome  refolutions   to  the  contrary,   t!ie  delivery  of  thc^cieolnrr- 
tiaii  \yas  no  breach  of  the  injundion,  finceby  the  very  term^  thereof,   the  j)i;;i;Ki.f 
«  sit  liberty  to  proceed  to  trial,  and  the  delivery,  l5c,  is  an  incident  without  u hi.h 
there  Can  be  no  trial.     By  the  Lord  Parker,  SUntj  vcrfus  iiuLrlmton,  ^Irimfw 
1719.  i      >  J* 

I  3  the 
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MoRRicRr.     the  old  one,  on  the  fame  record  with  that,  and  in  naturt  of 
ANxe^.       a  proceeding  after  an  interlocutory  judgment,  to  a  final  one. 
Wherefore  the  court  ruled,  that  the  bringing  this /are  fadas 
was  no  breach  of  the  injun(^ion« 

Cafe  36.        North   ver/ut  Earl  and  Countefs  of  Strafford. 


c'»liur  King.  'TH  ^  ^  ph\nt  iff  North's  father  was  lord  of  the  manor  of  D. 

,  -■-      in  Suffolk^  of   which    Sir    Henry  Johnfon  held    fevrral 

80.  pi.  7.  parcels  of  copyhold  by  fevcral  quit-rents,  and   had  been  ad* 

^yailr!i^o7^^^^^  niitlcd  to  the  fame  ;  and  Sir /*r;try  dying,  the fe  copyholds  6t^ 

pjnortorecovcr  fcendcd   to  his  daughter  and    heir,  the  countefs  of  Strafford. 

atitictcra  copy-  ^k  n        rs  iiir/r-^. 

hold, on  3  fug-  vV  hereupon  Mr.  DraycotU  the    lord  Strafford's  agent,  wrote 

drfendanl'waf '  a  letter  to  the  agent  of  Mr.    North  the  father,  (lord   of  tho 

•draitttci  by  at-  manor)  dcfiring  Mr.  Ncrlh  would  admit  the  countefs  to  tbefc 

fcmetimc*  Copyholds.     Accordingly  Mr.   North  admitted    the  countefs 

thnttornc  had  ^)^  One  Mr.  Baiidrey^  (who  was  alfo  agent  for  Mr.  North)  her 

noatithorhyto  attorney,    as    tenant   to  the  copyhold    premifles,  for   which 

lakefuch  ad-  r  \  'r  r  ^  •        ^  ; 

pittance  J  the      fevpral  fines  were  let,  amounting  to  40/. 

defend <int  anf 

wer  ^  to  part,  »nd  demurs  as  to  relief;  the  demurrer  held  good. 

Some  time  after  this,  Mr.  Norths  the  then  lord  of  the 
manor,  died,  leaving  the  plaintiff  Mr.  Norths  his  fon  and 
[  149  ]  ^^^^9  2ind  alfo  executor,  who  brought  this  bill  againft  the  earl 
and  countefs  of  Strafford^  to  recover  the  fine  fet  upon  the  ad- 
mittance, and  likewife  to  be  paid  the  quit- rents  that  were  in 
arrear  in  the  plaintiff's  father's  life-time,  as  alfo  thofe  that 
had  incurred  fince  his  death.  The  bill  further  charged,  that 
the  lands  out  of  which  the  quit-rents  iffued,  were  not  known, 
being  by  great  length  of  lime,  and  by  the  tenants  having  en- 
joyed thofe  promifcuoully  with  other  lands,  obfcured  with 
refpeft  to  the  boundaries ;  but  that  the  defendants  had  in 
their  cuftody  or  power  fome  v/riting  or  paper  manifefting  the 
faid  boundaries ;  alfo  that  the  defendant,  the  lord  Straffbrd^ 
did  now  deny,  that  he  gave  any  authority  to  his  agent 
Mr.  Draycoit^  or  to  Mr.  Bawdrcy^  that  l.is  countefs  fliould  be 
admitted  by  Mr.  Bayudrey  as  her  attorney. 

The  defendants,  the  earl  and  countefs  of  Strafford^  as  to 
that  part  of  the  bill  which  fought  to  compel  them  to  pay  the 
arrears  of  the  quit-rent,  or  which  fought  any  relief  touching 
the  fame,  demurred,  for  that  the  plaintiff  bad  his  remedy  at 

law 


Dc  Term.  S.  Michaclis,  1732. 

law  for  thcfc  arrears  of  quit-rent,  either  by  diftrcfs,  or  adion      North  t^. 
of  debt,  on  the  ftatute  of  H.  8-     The  defendants  did  like-    ^  ^*-'^^  ''^ 
wife  pat  in  another  feparate  demurrer,    as  to  fuch  part  of  the 
bill   ts  fought  to  compel  them  to  pay  the  copyhold  fine,  or 
which  prayed  any  relief  touching  the  fame. 

Againft  the  demurrer  it  was  urged,   that   the   plaintifPs    Lord  bringf  % 
remedy  was  proper  in  equity,  by  way  of  eominiiiion  to  fct    an!*fr«oYc"' 
out  the  boundaries  of  the   copyholds,  which  were  exprcfly    *q"'«'«ntul. 

'  '      lodging,  that 

charged  by  the  bill  to  have  been  obfcurcd  through  length  of   the  imd  out  of 
time,  and  by  Sir  Henry  yobnfon*s  having  enjoyed  thofc  copy-    rcitVues,  by  * 
holds  promifcuoufly  ♦  with  other  lands  ;  and  that  the  plaintiff  ^^*l''"  *^^  *!lt 
could  not  have  any  remedy  by  di fire fs  and  avowry,  without    fion of thchnJi 
particularizing  the  ycry  lands  out  of  which  each  rent  iflucd  ;    r^nt^isiuppofca* 

to  iirue,  with  <>. 
thcr  lands, is  not 


and  that  it  had  been  fettled  to  be  a  good  equity,  and  a  fu/Hci- 

ent  reafon  for   fuing  in  this  court  for  a  quit-renc  of  fmall    known  ^  cite  dc 

fendant  antWcrs 
as  to  dilctjvcy. 


Talue  ;  that  this  objedion  was  flrcngihned  by  the  anfwcr  of 

the  carl  himfeif,  fettins  forth,  that  he  did  not  know  the  par-    *"**  demurs  us 

'  ^  '  '  torclicT  J  the 

ticuiar  lands  that  were  copyhold,  which  made  it  nqceflary  a    drmurrcr  gcod> 

commifiton   (hould    go.     So  that,   if  this  demurrer  held,  the    ^'*'^^* 

plaintiff  would  appear  to  have  a  plain  duty  due  to  him,  and  yet      [  *^S^  J 

would  be  deftitute  cif  all  remedy  whereby  to  recover  it.     Alfo 

with  refpcd  to  the  admittance ;    if  the  lord  (hould  fue  for 

the  fine,  the  defendants  might  infift,  they  never  confented  to 

ftich  admittance  \  and  in  cife  the  plaintiff  were  to  fue  for  the 

forfeiture,  on  account  of  the  defendants  not  having  come  in  to 

he  admitted,  (hould  the  court  rolls  be  produced  the  lord  would 

hardly  from  them  be  encouraged  to  proceed  againft  the  de* 

fendaats  for  a  forfeiture  in  not  coming  in  to  be  admitted. 

But  notwithftanding  this  objcflion;  the  court  allowed  the 
demurrer.  The  Lord  Chancellor  faid,  he  had  not  icDOwn 
this  cafe  before  of  a  demurrer  as  to  relief.  Th/t  had  there 
^en  no  demurrer,  the  court  on  the  hearing  would  have  re- 
lieved ;  but  here  tne  defendant  had  not  demurred  as  to  any 
difcovery,  but  ns  to  relief  or.ly.  So  that,  upon  allowing  the 
demurrer,  the  pli»uuiff  was  at  liberty,  if  ho  fliould  think  the 
defendant  had  not  an{\vered  the  whole  hill,  to  except  as  to  any 
part;  or  n)!;;;iit  aaicnd  his  bill,  and  inforcc  the  defendant  to 
difcover  his  lady's  admitt<ince ;  that  the  plaintiff  might 
proceed,    and    make   proclamations    to   oblige    the  defend- 

I  4  ant's 
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North  'v.      ant's  lady  to  come  in  and  be  admitted,  and  had  at  law  a  better 

Farl  ot        remedy  for  his  copyhold  fine  and  arrears  of  quit-rent,  than 
Strafford.     ,  .       -^  u     .       «_ •         r      i.        .  i       ,./*     .  •    . 

r  1      this  court  could  give  him;  for  he  might  diftram,  or  bring 

debt,  for  the  arrears  of  quit-rent  due  to  him,  as  executor; 

and  diftrain  for  the  arrears  of  quit-rent  incurred  fince  his 

father's  death  (i). 

And  with  regard  to  the  fine  ;  he  faid,  either  the  countefs 
had  been  admitted,  or  Ihc  had  not.  If  (he  had,  the  plaintiff 
might  bring  an  aflion  of  debt,  or  an  indebitatus  ajfumpfttj  for 
the  fine,  provided  it  was  a  reafonable  fine,  as  he  fuppofed  it 
to  be.  If  the  defendant  had  not  been  admitted,  the  plaintiff 
might  caufe  proclamation  to  be  made,  and  on  a  default  after 
three  proclamations,  might  feife  the  copyhold  as  forfeited. 
For  which  reafon  his  Lordfliip  allowed  the  demurrer,  it  being 
only  as  to  relief  (^). 

Note;  With  refpcft  to  the  copyhold  fine,  the  plaintiff 
might  bring  his  a£tion  at  law  for  it,  and  need  not,  as  it  (hould 
feem^  in  his  declaration  fet  forth  the  particulars  of  the  land 
held  of  him  by  the  defendants  by  copy  of  court-roll;  only, 
that  the  defendant's  wife  held  certain  lands  within  his  manor, 
Is^c.  13ut  as  to  the  quit-rents,  it  feems  the  plaintiff  muft 
either  in  his  adlion  or  avowry  fhew  the  particular  lands  ;  and 
in  cafe  the  defendants  in  their  anfwcr  fet  forth,  that  they  do 
not  know  where  thefe  lands  lie,  or  what  they  are,  the  plain* 
tiff  is  intitled  to  a  commiffion  to  fet  them  out,  and  then  the 
plaintiff  being  intitled  to  this  relief,  quare^  whether  the  defen- 
dants demurrer  as  to  all  relief,  be  good  ? 


(i)  Mdc  Holders.  Chambury^  poft.  (2)  Reg.  Lib.  B,  1732.  fol.  19. 

256. 
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Ex  parte  Hopkins. 

MR.  Hopkins  of  London^  merchant,  feifed  and  poflefled 
of  a  great  real  and  perfonal  eftate,  had  no  wife 
or  iflue,  but  had  a  brother,  the  petitioner,  and  other  re- 
lations of  his  name.  His  brother  Hopkins^  the  petition 
er,  had  three  daughters,  all  which  Mr.  Hopkins  the  tefta- 
tor  received  into  his  houfe  in  London^  and  by  his  will 
{inter  alia)  gave  to  his  faid  three  nieces,  daughters  of  his  bro- 
ther Hopkins*^  to  the  eldeft,  being  now  about  the  age  of 
thirteen,  10,000  L  to  the  fecond,  about  the  age  of  ten,  8coo  /• 
and  to  the  third,  now  about  the  age  of  eight  years,  6000  A  to 
be  feverally  paid  them  at  their  feveral  ages  of  twenty-one  or 
marriage,  provided  the  marriage,  if  under  twenty-one  (hould 
be  with  the  confent  of  his  executors ;  and  in  cafe  of  fuch  mar- 
riage without  fuch  confent,  then  thefe  legacies  to  go  over  re- 
fpei^ively.  The  executors  of  the  will  were  Sir  Richard  Hop^ 
iins^  Mr.  Rudge^  and  one  Mr.  Hopkins^  coufm  to  the  tefiator. 
Mr.  Hopkins^  one  of  the  executors,  inhabited  in  the  houfe  in 
London^  where  the  tedator  died,  and  the  teftator's  three 
nieces  continued  there. 

to(he  fither,  but  that  the  right  thereto  U  not  to  be  determined  without  a  bill  ;  that 
cakk  hii  child  but  not  by  force,  nor  in  her  going  tO)  or  returning  irom,  couu)  and 
nut  at  all  reafonable  times  have  accef's  to  his  child. 

The  brother  of  the  teftator  exhibited  a  petition  to  the  Lord 
Chancellor,  fctting  forth,  that  thofe  three  girls  being  his 
children,  he  confequently  had  a  right  to  the  guardianfhip  of 
them,  and  praying,  that  they  might  be  delivered  over  to  him. 
The  qucftion  was,  whether  the  court  could  do  this  in  fo  fum- 
mary  a  way  as  on  a  petition  only,  and  without  a  bill  ? 

It  was  objected,  that  matters  of  guardianfliip  were  of  the 
fame  nature  with  thofe  of  lunacy,  wherein  the  Lord  Chan- 
cellor does,  upon  a  petition  only,  difpofe  of  and  commit  the 
cuftody  to  fuch  perfons as  he  thinks  proper;  and  in  the  like 
fummary  way  might  determine  the  right  of  guardianfliip, 
efpecialiy  in  fo  plain  a  cafe  as  the  prefcnt  was  ;  indeed  in 
doubtful  cafes,  it  is  probable  the  court  would  order  the  party 
claiming  the  guardianfbip  to  bring  a  bill ;  that  the  application 

now 


Cafe  37, 

Lord  Chan- 
cellor KircQ. 

A  rich  undr 
takes  his  niece 
into  his  houfe;, 
miintjins  her 
there,  and  dici^ 
having  left  her 
10,000 1.     The 
executor  con- 
tinues to  keep 
the  niece  in  the 
houfe  where  he 
and  the  reftator 
lived.     The  la- 
ther of  the 
child  petitions, 
that  (he  may  be 
delivered  tohiai* 
The  child  (of 
the  age  of  13) 
appears  in 
court,  and  br« 
ing  examined 
denies  ihe  ii 
undi-r  any  force, 
Thsi  court  is 
ofo^>ioion,  that 
the  guardian 
ihjp  of  the  chill 
docs  by  the  Uw 
o.*  nature  beldAf 
the  father  may 
that  the  fachtr 
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Ex  rarte  now  made  was  the  more  rcafonable,  as  an  affidavit  would  !»• 
produced,  proving  that  Mr.  Hopkins^  againft  whom  this  pe- 
tition was  exhibited,  had  \}een  often  feen  to  krfs  the  (aid  teft^ 
tator's  elded  niece,  and  to  go  into  her  chamber  ;  and  that 
there  was  reafon  to  fufped  him  of  foaic  intentious  to  inveigle- 
her  afTeflions  in  order  to  a  marriage. 

On  the  other  fide  Mr.  Hopklnsj  agarnft  whom  this  com*. 
plaint  was  made,  owned  he  had  frequently  faluted  the  teflatorU 
eMeft  niece,  as  being  his  relation,  and  whom' he  apprehended 
to  have  been  in  feme  meafurc  under  his  care,  being  in  the  fame 
houfe,  and  placed  there  by  the  teftator:  but  that,  whenever 
he  faluted  the  eldeft,  he  alfo  faluted  the  two  youngeft^  who 
being  of  fuch  tender  years,  it  could  not  be  fufpciEled  he  had 
any  ill  intentions  :  that  the  will  of  the  teilator  had  fufficiently 
guarded  the  young  ladies  againd  any  improvident  outcbes^ 
by  having  devifed  over  their  portions,  in  cafe  «ny  of  them 
ihould  marry  under  twenty- one,  without  the  conftnt  of  the 
executors.  He  moreover  fwore,  that  he  had  no  undue  defigfi 
in  faluting  the  faid  teftator's  nieces,  or  any  of  them.  Alfo  Sir 
Richard  Hopkins  and  Mr,  Rudge^  two  of  the  executors,  being 
then  in  court,  declared,  they  had  often  heard  the  teHator  fay, 
he  never  intended  his  nieces  fhould  be  educated  by  their 
r  j^^  J  father  and  mother,  fmcc  they  would,  as  his  exprefTioh  was, 
learn  nothing  there  hut  low  life. 

I^ord  Cbancdlor  :  The  father  is  intitled  to  the  cuftody  of  his 
own  children  during  their  infancy,  not  only  as  guardian  hj 
nurture,  but  by  nature,  and  it  cannot  be  conceived  that,  be* 
caufe  another  thinks  fit  to  give  a  legacy,  though  never  fo 
great,  to  my  daughters,  therefore  1  am  by  that  means  to  be 
deprived  of  a  right  whit^  naturally  belongs  to  me,  that  of 
being  their  guardiali.  '3«t^pt)twithftanding1his  declaration, 
yet  I  am  of  t>piiui>n,,  ariu  i^i-not  fee  any  precedent  {a)  to  the 
contrary,  that  i  csinijoTjii  f6  fummary  a  way  as  on  a  petition, 
and  wivhouc  a  b-l],  rStrjiVty  over  the  bodies  of  thcfe  infants  to 
their  father,  ar.y  iiK>re  tilan  I  could,  on  a  b^^re  petition,,  order 
a  irijftce  to  deliver  over  *poi]'e(hon  of  the  truft-eftate  to  the 
crflui  que  irujiy  who  mufc  ni  that  cafe  bring  his  bill,  ajid  fo  muft 

— —  — ■•—     .    "     tjTf  ■  ■       .  »■   ■        .1.    I  .III  ■  W  I  ■!     I    I  ■  Mil  ^ 

(«^j  See  ncverthalcis  the  c;;ieof  Mr.  Juilicc  Eyre  and  the  COttntefs  o(  Sha/tefiaiy^ 
r.vid  ilxc  lY"cedinti  thoic  cited,   vol.  z,    1 1^.  '  '  "•- 

the 
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the  petitioner  do  here.  There  are  legal  remedies  for  the  re-  Ev  parte 
covcry  of  a  ward,  {viz.)  a  writ  of  [A]  ravifhmcnt  of  wardj  Hopkins, 
h$mine  replegiando  and  habeas  corpus* 

In  the  mean  time  the  father  having  thus  an  undoubted 
right  to  the  guardianfliip  of  his  own  children,  if  he  can  any  [  J55  1 
vay  gain  them,  he  is  at  liberty  fo  to  do,  provided  no  breach  of 
the  peace  be  made  in  fuch  an  attempt :  but  the  children  muft 
DOC  be  taken  away  by  him  in  returning  from,  any  more  than 
coming  to,  this  court ;  and  it  will  be  a  contempt  in  any  pcrfoii 
oiFcrtng  fo  to  do* 

And  hift  Lordfliip  afked  the  eldeft  daughter  then  in  coiirt, 
whether  ffae  was  under  any  force,  and  where  (he  would  rather 
be  i  who  replied,  (he  was  not  under  any  force ;  and  that, 
though  (he  had  all  imaginable  duty  for  her  father  and  mother  j 
yet  her  uncle  the  teftator  having  been  fo  kind  to  her  by  his 
Willi  (he  thought  herfelf  under  an  obligation  to  continue  where 
Jic  intended  (be  (hould,|  and  that  (he  thought  it  to  be  his  in^* 
teotion  (he  (bould  continue  in  the  houfe  where  he  himfelf  had 
placed  her.  Whereupon  the  Lord  Chancellor  difmift  the  pe- 
tition; but  directed  Mr.  Hopkins^  who  had  the  young  ladies  in 
bis  cuftody,  to  permit  their  father  and  mother,  at  all  fcafoo-^ 
able  times,  to  have  accefs  to  and  fee  their  children* 


[A]  SedqueBre^  Whether  this  writ  will  lie,  unlefs  the  defendant  in  the  aftion 
takes  away  the  ward?  and  as  to  a  bcmine  repleuantiQ  and  habeas  iorpm^  (which  iaft 
erpecially  feems  calculated  only  for  the  liberty' of  the  fubjcdl;)  it' the  panics 
brought  op  thereon  will  aciuaint  ihe  court,  that  they  are  under  no  force,  the 
court  will  let  them  go  back  to  the  places  from  whence  ihcy  came;  or,  if  they  ap* 
pett  to  be  under  reltraint,  will  fct  them  at  liberty,  but  not  deliver  ihem  into  the 
cuilody  of  another,  nor  in  a  proceeding  of  that  nature,  determine  private  rights, 
as  the  right  of  guardianship  evidently  is ;  for  then  the  parties  would  be  concluded 
from  any  appeal  or  writ  of  error  thereon.  Pofilbly,  in  an  a«inon  de  ejeclicne  <uJlo^ 
Jt0^  the  very  right  ofguardianHup  might  properly  conic  in  queliion;  andtbub,  to 
the  beilof  the  editor's  remembrance,  ic  was  dttcrmincd  in  the  cafe  of  ^be  King 
vcrfus  Smitbt  ki  B*  Ji.  Tnu,  7  U'  ^  Geo.  2. 


Cowper 
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Cafe  38.  Cowpcr  'verjus  Clerk. 

ccllor  K^K  G.  T^  ^  ^  '^''^  ^^^  ^®  ^^   relieved   againft  an   excefllvc  fine 

»Ea.  Ca.  Ab. ,  -»-      inipofcJ  bv  thc  defendant   Sir  Thomas  Clerk^  knt.  upon 

A  fili^e  CO**-  ^^^'  Spenfer  Catuper,  (late  Mr.   Jufticc  Cotuper^)  for  a  watcr- 

ijolderiinot  mill,  and  fome  land,    held    of  Sir  Thomas  Qerk's  manor   of 

^ii^jfor'an  BrickendoJi^  in  Hertfordjhire^  by  copy  of  court-roll. 

excelUve  fine  bc- 

cauftf  this  is  determlnabU  at  law.     But,  to  avoid  multiplicity  of  f«jts,  feveral  copyholders  may  join 

to  be  relieved  ;.gainil  a  general  tine  that  it  excciTive.. 

The  cafe  was  thus  :  A  miller  was  feifcd  in  fee  of  a  mill  and 
[  '5^  J  *  i^\2\\  parcel  of  land  within  the  manor  oi  Brkhendon^  held  by 
copy  of  court-roll  of  the  faid  manor,  thc  ftrcam  of  which 
mill  run  by  fome  of  the  lands  belonging  to  thc  late  Mrs. 
C]e//7^//*s  feat  and  eftatc  at  Hcrtingford-Bury^'m  HertfordjPiirei 
and  banks  were  crefted  by  thc  faid  miller  in  thc  lands  of  the 
faid  Mrs.  Cullen^  (then  an  infant)  by  the  confent  of  her  guar- 
dian. Mrs.  Ctt&«  coming  of  age,  fold  her  feat  and  eftate  at 
Her tiug ford' Bury  to  Spcnfer  Cowper^  efq;  who  threatning  to 
pull  down  thefe  banks  which  were  in  his  land,  and  which 
would  in  a  great  meafurc  deflroy  the  mill ;  the  miller  and  Mr. 
Jufticc  Coivpcr  came  to  an  agreement,  that  the  miller  {hould 
convey  thc  mill,  and  a  fmall  parcel  of  land  thereunto  adjoining, 
unto  Mr.  Jufticc  Cowpcr  in  fee,  who  was  to  procure  a  licence 
from  thc  lord  of  thc  manor  to  leafc  the  copyhold  mill  and 
premifles,  that  before  were  let  at  a  Icfs  rent,  to  the  miller  for 
ninety-nine  years,  at  20/.  per  annum.  Accordingly  the 
miller  fui-rendered  thc  copyhold  mill  and  premifles  to  the  ufe 
i>f  Mr.  Jufticc  Ccwper2n\d  his  heirs,  who  being  thereunto  ad- 
mitted, did,  by  virtue  of  a  licence  from  the  defendant  Sir 
Thomas  CUrkj  demifc  thc  copyhold  premifles  to  the  miller  for 
ninety-nine  years,  at  20/.  per  aniium  rent.  But  at  prefent 
the  improved  vulue  of  the  faid  mill,  land,  houfc,  and  barn  built 
thereon,  was  about  60/.  per  annum, 

Tiic  fines  to  be  paid  on  dcfcent  and  alienation  of  thefe  copy- 
holds were  uncertain,  and  the  defendant  Sir  Thomas  Cierk^  fet 
a  hue  on  Mr.  Jufticc  Coupcr^s  admittance  to  the  copyhold 
ifi  qucftlon,  of  120 1,  which  he  rcfufed  to  pay,  infift- 
ing  that  it  was  unreafonable,  and  that  it  ought  to  be 
accordin^;    to    thc    value    of    20/.    per   annum^     it   having 

been 
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been  fo  let  with  Sir  Thomas  Qiri's  privity  (as  was  faid,  but  not    Cowpir  ^. 
proved)    when  he   gave  a  licence  to  let  it  for  ninety-nine        ^lerk, 
years;  that  indeed  after  the  ninety-nine  years  (hould  be  ex- 
pired, the  improved  value  might  then  be  the  meafure   of  the       f  157  ] 
fine.     It  was  further  urged,  that  the  value  of  the  mill  was  in- 
creafed  by  the  banks  fct  up  on   Mr.   Jufticc   Cowper's   land, 
^htch  he  might  pull  down  at  pleafure,  and  therefore  the  bene- 
fit arifing  tathe  mill,  in  confequence  of  fo  precarious  an  ad- 
vantage, ought  not  to  enhance  the  fine. 

On  the  other  fide  it  was  faid,  that  the  banks  having  been 
ereded  on  Mr.  Juflice  Comperes  land,  by  the  confent  of  the 
infant's  guardian ;  and,  in  confideration  of  the  quiet  enjoy-^ 
ment  of  thefe  banks,  great  fums  of  money  having  been  ex- 
pended thereon,  and  the  eflate,  with  thefe  banks  then  eredled, 
having  been  purchafed  by  Mr.  Juftice  Ccxvper^  it  was  not  in 
liis  power  to  pull  them  down  :  that  the  matter  complained 
of,  {viz.)  the  unreafonablenefs  of  the  fine,  was  properly  de- 
terminable at  law,  not  in  this  court.  Moreover,  all  the 
equitable  circumflances  of  the  bill,  in  refpeA  of  the  fine  fet 
on  Mr.  Juflice  Cowpn  in  his  life-time,  and  likewife  with  re- 
gard to  that  demanded  of  the  heir  fince  his  death,  feemed  fully 
anfwered  by  the  proofs. 

The  Lord  Chancellor  was  of  opinion,  that  a  bill  could  not 
be  brought  by  a  fingle  copyholder  to  be  relieved  againft  an  ex- 
ceffiveiine;  in  regard  the  fine  infifled  to  be  exceflive,  ought 
CO  be  tried  by  a  jury,  before  whom  all    the  depofitions  in  the 
preient  cafe,  touching  the  unreafonablenefs   thereof,    would 
be  proper  evidence ;  though  his  Lordfhip  admitted  that  a  bill 
might  lie  in  order  to  fettle  a  general  fine  to  be  paid  by  all  the 
copyhold  tenants  of  a  manor,  to  prevent  a  multiplicity  ( 1 )  of. 
fuits;  and  that  with  this  divcrfity  were  the  cafes  cited  for  the    (tf^ScciCha. 
plaintiff,  from  the  firft    Chancery  Reports^  ivo.  {a)  to  be  un-    Jl^t^Jn"* jJ^k-" 
derflood.     Whereupon  the  plaintiffs  bill  was  difmifled  with    fon,  »nJ  96, 
cofts  (2}. 


Popham  V.  Lan* 
caiier. 


(i)   Vide  Di/ney  v.   Robert/on,  Bunb, 
^i.      Baker  \.  Rogers,  Scl.  Ca.  in  Cha. 

74- 


BoMieney.  Fre/ttUe,  i  Bro.  Cha. 


Rep.  200. 

^2)  Reg.  Lib.  A.  1732.  fol.  117, 


Lake 
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f  /5«  ^ 

tatc  39. 

Lord  Chan- 
cellor Kl^G• 

Tirt  pcrfons 
•urchafcd  Weft 
Tliorock  level 
from  the  com- 
milnoaer&olf 
leavers,  ami  ihe 
purchafe  was  to 
them  a»  join-^ 
tenants  in  fee ; 
tttt  they  con- 
tribuied  rate- 
ably  to  the  pur- 
chafe, wakhwa* 
villi  an  intent 
•  ta<lr:un  the  le- 
^cl  ^  jfier  which 
fey^rat   of  them 
^Ici  i  they  were 
held  to  be  ten- 
o'lts  in  common 
ill  equity  and 
I'uovi^h  one  of 
thcK-  live  under- 
t^lccr^  deferred 
ihc  |)-»itnerftiip 
§vii  thirty  years 
\et  he  was  let 
In  dfeiwiirds, 
and  on  wa»t 
terms. 


c  1593 


Lake  ver/us  Craddock  6c  dl\ 
On  an  Appeal  fr^m   a  Decne  at  the  Rolls* 

THE  cafe  was  thus:  Great  part  of  the  lands  ia  tyejl 
Thorock^  in  EJJex^  having  been  overflowed  by  the  river 
T'hames,  near  Dagenham^  and  the  land  owners  not  thinking 
it  worth  their  while  to  pay  the  aflcflments  made  on  them  by 
the  commiflioners  of  fewers  J  the  commifSoners  decreed  the 
lands  to  he  forfeited,  and  conveyed  them  to  three  truftces  in 
truft  to  fell,  and  raife  money  for  the  draining  of  thefe  over- 
flowed lands.  The  defendant  Craidock\  father^  the  plaintifF 
Lale^zxi^  three  others,  (five  in  all)  having  entered  into  an  under- 
talcing  to  drain  the  level,  or  overflowed  lands  of  Wefi  Thoroci$ 
the  truftees  for  the  fale,  by  the  .confent  and  direction  of  the 
commiilioners  of  Sewers^  did^  by  deed  indented  and  inrolledf 
dated  the  &b  oi February y  1695,  in  confid«ration  of  5x45/* 
paid  to  the  commiilioners  by  the  five  purchafers,  convey  this 
level  to  the  defendant  Craddock\  father,  the  plaintiflT  Lakei 
the  three  others  and  their  heirs  :  upon  which  feveral  fums  of 
money  were  expended  in  carrying  on  the  undertakings  and  in 
1 699,  the  defendant  Crj^flf^'s  father  paid  his  laft  contribu- 
tion,  which,  with  what  he  had  advanced  before,  came  in  all 
to  1025/.  Afterwards,  it  feemingtobe  an  entcrpri^  which 
would  prove  very  cxpenfive,  and  there  being  fome  uncertainty 
/as  to  the  fiicccfs  of  it,  the  defendant  Craddock's  father-wholly 
deferted  it,  and  never  more  concerned  himfelf  therewith. 

The  four  other  undertakers  were  advifed,  that  feme  neight 
bouring  lands  would  be  of  fervice  to  their  defign :  upon 
which,  in  Jprily  1703,  they  purchafed  the  manor  oi  Parretf^ 
Jhalh  in  Weft  Tharock^  of  the  lady  Smithy  for  2550/.  and  in 
February  following,  purchafed  the  moiety  of  the  reftory  and 
tythes  of  Wtft  Thorock,  for  1400/.  of  Sir  Charles  Tyrrell  \ 
which  two  purchafes  were  thought  ufeful  in  the  undertaking, 
and  were  made  in  the  names  of  the  four  undertakers,  omitting 
Craddock  \  nor  did  it  appear,  that  he  was  ever  confulted  there- 
in, or  dcfired  to  contribute  to  the  purchafe.  CraddocTt  the 
father  died,  leaving  the  defendant  6r<7</rf^f/,  the  fon,   his  heir 

and 
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and  executor.      Tlie   plaintiff,  Sir  Bibye  Lah^  one  cf  the       LAict«r. 

original  partners,  brought  this  bill  againft  the  reft  of  the  part-    CraooociJ. 

ners,  or  their  reprefentativcs,  for  an  account   and  divifion  o( 

the  partneribip  eftace.     And  on  the  firft  coming  on  of  the 

caufe  It  the  RoHs,  his  Honor  referred  it  to  the  Mafter  to  ftate 

a  cafe  between  the  parties,  for  the  judgment  of  the  court. 

And  the  Mafter  having  made  his  report,  the  caufe  was  there- 

apoli  heard,  when  the  principal  (or  rather  the  only)  queftion 

was,  whether  chefe  five  purchafers,  having  made  this  purchafe 

joiotlv,  fo  as  to  become  ia  law  jointenants,  the  fame  fliould 

furvive  in  equity  ? 

The  Mafler  of  the  Rolls,  on  debate,  {a)  decreed^  that  the  (^j  x^^^^,  ,^j^ 
fiirvivorfliip fliould  not  take  place;  for  that  the  payment  (i) 
of  money  created  a  truft  for  the  parties  advancing  the  fame; 
and  an  undertaking  upon  the  haeard  of  profit  or  lofs  was  in 
Cbe  nature  of  mcrchandifing^  when  the  jus  accrefurdt  (3)  is 
never  allowed}  that,  fuppofing  one  of  the  partners  had  laid  out  i  Vem  2i7«  * 
the  whole  money,  and  had  happened  to  die  firft,  according  to  \^y  '*** 
tlie  contrary  conftruAion,  be  muft  have  loft  all,  which  would 
have  been  moft  unjuft.  Wherefore  it  was  decreed,  that  thefc 
five  pyrchafers  were  tenants  in  common,  not  only  as  to  the 
Itvellands,  which  were  firft  purchafed,  but  alfo  with  refpeci  t  ^c^^  \ 
to  the  lands  bought  afterwards  by  the  four  undertakers,  of  the 
hdy  imifA,  and  Sir  CbarlesTyreUy  but  that  the  defendant 
Craidock  ought  not  to  have  the  benefit  of  this  tenancy  in  corn- 
Won,  unlefs  he  would  pay  fo  much  money  as  would  make  up 
what  had  been  already  advanced  by  his  father,  equal  to  what 
^^i  been  contributed  by  each  of  the  other  partners,  together 
^uhintercft  for  the  fame,  from  the  rcrpeitivc  times  that  Ctad* 
Af^ the  father  ought  to  have  made  thofe  payments;  and  on 
A'c  defendant  Creddoci's  paying  the  fame,  then  all  the  faid  lands 
^^  be  divided  into  five  parts,  the  defendant  Craddock  to  have 
®ne  fifth  J  but  on  default  of  payment,  the  defendant  Craddack 
^^be  excluded,  and  the  lands  to  be  divided  and  diftributcd  into 
four  parts  among  the  four  other  partners. 

Prom  this  decree  the  defendant  Craddock   appealed  to  the 
l-otd  Chancellor,  infifting,  that  he  ought  either  to  receive 

I. , 
(0  Vide  RigdtH  v.   VuUier,  3  Atk.     ,y.  Pa-uu!et,  i  Atk.  467.  and  2  Atk.  cc. 
73>.  arnl  2  \t%.  25^.  S.  C.  i'arirldgt      5i.  C.     //W; v.  Dighj,  4  Bro.  P.  C.  224. 

2  back 
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Lakb  t*.  back  the  1025  /.  which  it  was  admitted  his  father  expended  in 
Ceaddock.  ij^jg  undertaking,  or  to  be  allowed  to  come  in  for  a  (hare  of 
the  level  only,  and  not  be  bound  to  contribute  towards  the 
two  purchafes  made  by  the  four  other  undertakers,  of  the  lady 
Smith,  ^nd  Sir  Charles  Tyrell\  that  the  four  other  undertakers 
hadchofen  to  make  thefe  two  purchafes  in  their  own  names 
only,  by  which  they  feemed  to  have  excluded  Craddock  from  all 
concern  therein,  and  of  which,  had  it  proved  never  fo  bene- 
ficial he  would  have  had  no  means  of  forcing  them  to  admit 
him  to  a  (hare  ;  and  therefore,  now  it  had  turned  out  a  lofiog 
bargain,  there  could  be  no  rcafon  to  compel  him  to  bear  a 
proportion  of  the  lofs.  Befides,  there  was  nothing  in  the  ar- 
jtlcies  empowering  the  partners,  or  the  major  part  of  them,  to 
buy  lands  j  and  by  the  fame  reafon  that  they  would  oblige 
Craddock  to  pay  his  {hare  towards  thefe  purchafes,  they  might, 
r  161  ]  if  they  had  fancied  buying  half  the  country,  have  compelled 
him  to  contribute  to  that  alfo;  that  it  was  difficult  to  con* 
ceive  how  the  uplands  thus  purchafed,  much  lefs  the  tithes, 
could  be  of  any  ufc  in  the  undertaking ;  though  as  to  the 
charge  of  draining  the  level,  exclufive  of  the  two  purchafes, 
the  defendant  Craddock  was  willing  to  advance  his  proportion. 

It  was  moreover  pretended,  that  the  decree  was  unreafon- 
ab!c  on  account  of  its  .  having  directed,  that  the  defendant 
Craddock,  in  order  to  be  admitted  to  one  fifth,  (hould  pay  not 
only  his  proportion  of  thefe  two  purchafes,  but  alfo  of  the 
intereft  of  tiie  purchafc  money,  from  the  time  that  his  father 
ought  to  have  made  thefe  payments ;  whereas  the  dire<5lion 
ought  to  have  been,  that  an  account  ihould  be  taken  of  the 
profits  of  thefe  two  purchafes,  which  profits  might  have 
amounted  to  as  much  as  the  interefi,  or  if  not  to  quite  fo  much, 
yet  that  the  defendant  Craddock  ought  to  pay  no  more  towards 
fuch  intereft,  than  the  deficiency  of  the  quantum  of  the  profits 
would  come  to. 

To  which  it  was  anfwercd  by  Mr.  Solicitor  Talbot ;  that 
as  the  defendant  Craddock*s  father  and  himfeifhad  for  fo  long 
a  time  (near  thirty  years)  rclinquiihcd  and  abandoned  the 
partnerfhip;  and  in  regard  the  defendant  Craddock  had  no 
manner  of  right  thereto,  but  through  the  indulgence  of  a  court 
of  equity,  (it  being  by  law  a  jointenancy,  and  as  fuch  belong- 
ing to  the  furvivors  \)  it  was  a  favourable  decree  to  let  him  in 
3  upoa 


Dc  Term.  S.  Michaelis,  1732. 

upon  any  terms,  and  furely  the  terms  now  offered  him  muft       Laki  v. 
appear  reafonable,    {viz.)   that  he  fhould,  upon  his   con-    Craddocjc. 
tribudng  to  all  the  expences  that  had  been  contraded  and 
incurred  by  reafon  of  any  purchafes,  or  otherwife,  in  the 
proiecution  of  the  undertaking,  be   admitted  to  one    fifth 
ofthepartnerfliip  J  that  had  the  defendant  Craddock  brought      [  162  ] 
his  bill  for  the  benefit  of  fuch  undertaking,  he  could  not  have 
hoped  to  fucceed  on  any  other  conditions;  that  it  was  Aiil 
fironger  againft  bim,  in  that  he  now  feemed  to  decline  med- 
dling with  the  undertaking;  fo  that  here   was  rather  great 
6vour  fliewn  him,  than  any  hardfliip  impofed ;  that  he  was 
not  abfolutely,  and  at  all  events,  bound  by  this  decree  to  pay 
his  proportion  towards  the  new  purchafes,  but  had  it  in  his 
eledion,  whether  he  would  do  it  or  no;  that  as  to  the  intcred 
which  was  required  of  him,  previous   to  his  being  admitted 
Into  the  partnerfliip,  it  was  reafonable  he  (houlJ  pay  it  for  his 
default  in  not  having  contributed  his  (hare  of  the  principal 
before,  which,  if  he  had  done,  he  would  not  have  been  charged 
with    the  intereft;  and  this  was  fome  difadvantage  to  the 
other  four  partners,  who  had  been  deprived  of  their  arrcar  of 
intereft  for  near  thirty-five  years;  that  in  truth  the  dcfign  of 
the  defendant  Craddock  appeared  to  be  to  delay  matters,  and  to 
defer  the  bringing  in  of  his  money  and  intereft,  till  fuch  time  as 
this  long  account  of  the  profits  (hould  be  taken,  which  would 
require  many  years  ;  and  that,  if  the  defendant's  (hare  of  the 
profits  of  thefe  two  purchafes  (hould  exceed  his  proportion  of 
intereft,  the  furplus,  on  the  making  up  of  the  accounts,  muft 
be  paid  him.     For  which  reafons  the  decree  of  the  Mafter  of 
the  Rolls  was  [BJ  affirmed. 

[B]  AW.  24,  1733,  under  the  name  of  Lnke  vcrfus  Glhfon  13  al\  and  the  10/. 
dcpofited  with  the  Rcgiftcr,  ordered  to  be  divided  between  the  plaintiff  and  thr 
other  defendants,  who  were  four  cf  the  proprietors  of  the  marfn  lands  in  the 
pleadings  mencioaed. 


Vol.  III.  K  D  h 
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Cafe  40. 

Lord  Chan- 
cellor King. 

a£q.  Ca.  Ab« 
469, pU  18. 
775.  pl.a»,»3. 
Tenant  in  tail 
male  remainder 
tohimfelf  infee, 
devifes  hii  lands 
to  J.  S.  and  then 
Gutters  a  recove- 
ry to  the  ufe  of 
bimfelf  in  fct, 
afid  dies  wiih- 
out  iflue  male ; 
this  is  a  revoca- 
tion oH  the  will. 


C  J64  ] 


Sir  Samuel  Marwood,  Baronet^  verfus  Cholmlejr 
Turner,  Efq; 

SI  k  H^nry  ManveoJ^  baronet,  feifed  in  tall  male,  with  re* 
mainder  to  himfelf  in  fee,  of  a  confiderabie  real  eftate 
in  Torkflnrcy  and  alfo  feifed  of  an  eftate  for  three  h'ves  of  the 
manor  of  Stanton^  in  TorJt/htre^  held  of  the  archbifliop  of  TirJt^ 
and  granted  by  the  archbifliop  to  Sir  Hinry  and  his  heirs,  for 
three  lives;  made  his  will  dated  the  7th  of  jfum^  171I9 
whereby  taking  notice,  that  his  nephew  the  plaintiff*  (now  Sir 
Samuel  Matwcod)  would  be  intitled  to  the  baronetfliip,  in  cafe 
he  furvived  his  father,  and  the  teftator  his  uncle  ;  the  tefta- 
tor  did  by  his  faid  will  devife  a  condderable  part  of  his  free- 
hold eftate  to  his  nephew,  the  plaintiff,  for  his  life,  remainder  *" 
totrufteesto  fupport  contingent  remainders,  with  remainder  to 
the  firft,  ^c.  fon  of  the  plaintiff  in  tail  male  fucceflively,  re- 
mainder over :  and  dcvifed  his  faid  icafchold  eftate  to  two 
truftees,  and  their  heirs,  during  the  three  lives;  expreffing  an 
ardent  defire,  that  the  truftees  would  take  care,  from  time  to 
time,  to  renew  the  leafe,  and  ufe  their  utmoft  endeavours  to 
prefervc  the  eftate  to  the  heirs  male  of  the  family,  as  long  as 
the  honour  of  baronetfliip  fhould  continue  therein,  and  made 
the  defendant,  Choltnhy  Turner^  executor.  Sir  Htury  had  no 
iffue  male,  but  the  plaintiff  was  his  nephew,  {vix.)  his  next 
brother's  cldcft  fon  ;  and  the  heir  at  law  of  Sir  IJUnry  was  his 
grand-daughter  Jam^  being  the  daughter  of  his  only  deceafed 
fon,  and  married  to  the  defendant,  Cholmlcy  Turmr. 

After  the  making  of  the  will.  Sir  Henry  Marwood  did  br 
leafe  and  relcafe  convey  tlic  eftate  of  which  he  was  feifed  in 
tail  male,  I5c.  to  the  truftees  and  their  heirs,  to  the  ufe  of 
them  and  their  heirs,  in  order  to  make  them  tenants  to  the 
pracipi  for  fuffcriog  a  common  recovery ;   which  common 

3  recovery 
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recovery  is,  in  the  beginning  of  the  deed,  fald  to  be  for  the     Marwoo* 
docking  and  barring  of  all  eftates  tail  and  remainders,  and  for  ^* 

veiling  the  fee-fimple  of  the  premifles  in  Sir  Htnry  and  his         "*"«»• 
heirs.     And  the  recovery  is  by  this  deed  declared  to  be,  to 
the  ufe  of  him  and  his  heirs,  after  which  a  recovery  was  ac- 
cordingly fuSered,  in  which  Sir   Htnry  was  vouched.     The 
teftator  alfo,  after  the  making  of  the   will,  furrendcred   his 
leafe  for  lives,  and  took  a  new  Icafe  of  the  archbi(hop  of  Tork^ 
to  him  and  his  heirs  for  three  lives,  and  put  in  his  grandfon, 
Chdmliy  Turmr^  as  one  of  the  lives ;  the  deeds  and  recovery 
were  executed  and  fuffered  in  17 18  ;  Sir  Hgnry  Alarwood  died 
the  aSth  of  Oa^bir^  1725- 

Upon  the  back  of  the  will  thefe  words  were  written  (and  as 
fuppofed)  by  the  teftator 's  own  hand ;  this  is  my  will;  after- 
Wards  thefe  words  were  written;  but  not  now  Jo  intended 
to  be. 

In  the  fpiritual  court,  by  reafoh  of  thefe  words,  but  not  now  [  165  ] 
fi  intendid  t9  bey  the  will  was  fet  aftde,  and  adminiftration 
granted  generally  to  Henry  Peircej  a  daughter's  fon  of  Sir 
^enry  Alarwood \  though  this  (it  was  faid)  was  done  without 
niuch  oppofition  from  the  defendant  CholmUy  Turner ^  the  exe- 
cutor thereof;  but  whofe  intereft  it  was  to  conteft  the  will, 
^^  to  the  real  eftate. 

With  refped  to  the  freehold  eftate ;  ^he  common  recovery, 

*Wid  the  deed  by  which  .the  premifles  were  conveyed  to  truftces 

^nd  their  heirs,  declaring  the  ufe  of  the  recovery  to  Sir  Henry 

-^tfetrwoody  and  his  heirs ;  thefe  being  all  fubfequent  to  the  will, 

^.nd  inconfiftent  therewith,  as  declaring   the  premifles  fliould 

^o  to  his  heir  at  law,  and  not  to  his  devifee ;  it  feemed  to   be 

^lot  much  oppofed,  but  that   the   fame   were   a  revocation. 

^efides  a  common  recovery,  as  it  is  a  folemn  conveyance  up- 

^^n  record,  and  ftronger  than  a  feoffment,  muft  needs  be  a 

Revocation  ;  the  recovery  being  fuffered  by  the  tenant  in  tail, 

plainly  gains  an  abfolute  fee  derived  out  of  that  eftate  •tail^ 

^nd  which  fee  was   never  devifed ;  confequently  it   muft  be 

"Cven  ftronger  than  the  cafe,  where  a  man  having  lands,  de- 

irifcs  them,  and  afterwards  makes  a  feoffment  of  ihem,  though 

to  the  ufe  of  himfelf  and  his  heirs,  and  though  this  ufe  be  the 

<M  ufe,  and  the  old  eftate^  yet,  according  to  the  feveral  cafu. 

K  2       .  in 
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Mar  WOOD      \i,  t  RqIFs  Abr,  6x4,  title  Divlfes  revoked,  this  is  a  revocation  ; 

rT^'!!'.  D  ^'^^  ^-'^  ^^^^  ^"  *?  Levinz  ig8,  Z>///^r  vcrfus  Difter^  was  cited; 
as  in  the  very  point  j  of  wluch  opinion  was  alfo  the  Lord  Chan- 
cellor (i), 

[  166  ]  With  regard  to  the  other  point ;  it   being  written  on  the 

A  Icafe  granted     back  of  the  will,  /A/V  iV  wv  «;///,   hut  not  now  fo  intended  to   hei 

to  one  tnd  h<t  "^ 

heirs  for  three  and  the  fpiritual  court  having  confirued  this  to  bt  a  revoca- 

e ute  ;*and Vho'  ^^^^  of  thc  will,  and  thereupon  granted  adminiftration,  as  if 

by  the  ftatutc of  Sir  ^//iiy  ^tfrwcd// had  died  intc.' late  :  the  Lord  Chancellor, 

riabic  to  pay  pnnta  faacj  inclined  to  think  that  this  eftate  pur  autre  vir  was, 

onrVch\icb's  finccthe  ftatuteof  frauds,   to  be  taken  as  perfonal  eftate; 

as  bind  the  heir;  from  whcncc  it  would  foIIow,  that  the  will  being  fet  afide  in 

fpirituai'court  Do^ors  Commonsj  thc  whole  difpofition  of  the  perfonal  eftate 

St ^1f  winter  thereby  was  void,  and  confequently  that  the  will,  as  to  this 

alia)  ot  fuch  leafchold  eftate,  fell  to  the  ground,  efpecially  as   a   leafe  pur 

edt^thu'fln-  autre  vie  is  now  made  liable  to  pay  debts. 

tencc  did  not 

tSt€t  the  dcTife  of  fach  ical  eftate. 

To  which  it  was  anfwered  (and  the  court  at  length  allowed 
of  the  anfwer)  that  the  leafe  being  granted  to  Sir  Henry  and 
his  heirs  for  three  lives,  this  was  a  freehold  defcendible,  and 
a  real  eftate  ;  and  though  by  the  ftatute  of  frauds  it  is  made 
liable  to  debts,  yet  it  is  only  to  debts  by  fpecialty  wherein  thc 
heir  is  bound,  and  confequently  to  fuch  debts  only  as  a  fce- 
fitnple  eftate  is  made  liable  to  (2).  Then  this  being  a  real 
eftate,  what  would  be  a  revocation  of  a  will  as  to  a  perfonal 
Cilate,  is  no  revocation  thereof  in  regard  10  this ;  and  fuch  an 
indorfcment  only,  efpecially  fmce  it  did  not  appear  whofe 
hand  writing  thcfc  latter  words  were,  [but  not  now  fo  in- 
tended to  be  J  could  be  no  revocation. 

of  a         '^^^  only  remaining  queftion  of  difficulty  was,  whether  Sir 

icaft  for  lives,  Henry  Adarwood's  furrendering  the  old  leafe,  and  taking  a  new 

af«^*arfs!c"  one  to  him  and  his  heirs  for  three  live?,  fubfcqucnt  to  the  will, 

nc^ts ;  thc  re-  ^^^  ^  revocation  of  the  will  ? 

newal  i«  a  rc- 
Tocatlon  of  the  wilU 


(1)  Par/oHi  V.  Freeaott,^  Atk.  yj^i.      Grifith,     4  Burr.    1952,      ArnaU  v 
and    I    Wilf.  303.    S.  C.       Darlty  v.      -<^rW^,  1  Bro.  Cha.  Hep.  401. 
Darin,  3  Wilf.  6.     Etvidc  Martin  \  '-••-. 

Strachan,  1  V/ilf.  2.  66.    2  Stra.  1 1 79 
aud  4  Bro.  P.  C.   486.  S.  C.    Roe  v 


Darlcy,  3  Wilf.  6.     Etvidc  Martin  v,  (2)   Vicfe  Duke  of  Devon  \\  Atkins, 

Strachan,  1  V/ilf.  2.66.    2  Stra.  1 1 79.      ante,  2  vol.  281, 


And 
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•  And  It  was  infifted  for  the  plaintiff,  that  this  was  no  rcvo-      Marwocd 
ation :  for  that  it  would  weigh  with  the  court,  what  ardent       ^  '^^ 
dcfires  the  tcftator  had  expreflcd  in  his  will,  that  his  truftccs,      ^  urner, 
to  whom  this  leafe  wasdcvifcd,   (hould  ufe  their  urmoft  en-      ^     ^7  J 
deavours  to  continue  the  leafe  in  the  male  line,  as  long  as 
there  were  any  to  inherit  the  honour ;  that  as  to  the  furrender 
ofthe  old  leafe,  this  being  only  to  take  a  better  and  more  be- 
neficial eftate,  was  all  intended   for  the  advantage  of  the  de- 
vifee,  to  give  him  a  larger,  a  more  extenfive  intereft  than  he 
had  before,  and  to  increafe  th^  bounty  that  was  before  defigned 
him  I  now  to  make  fuch  an  intended  aA  of  kindnefs,  a  de* 
truflion  of  the  will,  would  be  to  invert,   in  the  higheft  de- 
gree, the  meaning  ofthe  teftator ;  that  the  renewal  of  a  leafe 
was  only  a  grafting  upon  the  old  ftock,  which  mu(l    be  of 
tbefame  nature  with  that  (lock,  a  continuation   of  the  fame 
eSate,  with  fome  little  addition  to   it ;  that  this  was  demon- 
<   ftratcd  by  the  common  cafe,  where  a  truftee  of  a  leafe  for  lives, 
when  all  the  lives  but  one  are  expired,  renews  for  the  old  life 
and  two  new  ones,  and  the  old  life  dies  ^  here,  though  the 
truftee  renews  the  leafe  out  of  his  own  pocket,  and  though 
the  leafe  had  been  quite  at  an  end,  if  he  had  not  renewed ;  yet 
this  renewed  leafe  fhall  be  taken  to  be  fubjedl  to  the  fame 
trufts  as  the  old  leafe  was,  and  a  continuation  of  the   fame 
eftate ;  that  a  confiderable  part  of  the  revenues  of  the  king- 
dom confifts  of  leafes  either  from  the  church,  or  colleges,  or 
lords  of  manors,  efpecially  in  the  weft ;  and  that   it   is   very 
ufual  to  make  provifions   for  younger  children  out  of  ihefe 
leafes,  which  commonly  require  a  renewal  every  feven  years^ 
or  upon  the  dropping  of  a  life  ;  and  if  one  fo  fcifed  or  pofleflcd, 
having  made  his  will,  and  thereby  provided  for  a  younger  child 
or  children,  fliould  foon  afterwards  renew  the  leafe,   but  for** 
getto  republifli  his  will    (which  might   often  happen)   if  the      [   i68  1 
child  (hould  be  thereby  left  unprovided  for,  fuch  a  conftruc- 
tion  might  create  the  greatcft  inconveniences;  that  no  judg- 
ment at  law,  nor  one  decree  in  equity,  had  been  cited,  where- 
by it  had  been  determined,  that  the  bare  renewal  of  a   leafe 
was  a  revocation  of  a  will. 

In  %Fern.  209.  Jlford  vcx(\x%  Alford,  Hii  1690.  one  dc^ 
vlf^d  a  leafe  to  his  daughter,  and  afterwards  renewed  the  leafe 
bjr  changing  the  life,   fubfequcnc  ta  which   he  annexed    a 

K  3  codicil 


/ 
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Marwood      codici]  to  his  will,  though  without  taking  notice  of  theleafc 
'v,  in  fuch  codicil.     In  this  cafe,  according  to  the  book,  it  was 

Turn  tR,  j^^^  ^  qucliion,  whether  the  renewal  of  the  leafe  was  a  revoca- 
tion, or  not,  of  the  will,  and  the  point  is  not  there  deter- 
rrincd  ;  but  upon  looking  further  into  the  cafe,  and  fearchlng 
the  regiflcr's  book,  it  appears  to  have  been  ruled  by  the  court, 
that  the  codicil  being  annexed  to  the  will,  was  a  republication 
of  the  will,  if  the  renewal  of  the  leafe  had  been  a  revocation. 

Secus  (as  it  Alfo  in  the  cafe  of  JJean  verfus  Templar^  heard  at  the  Rolls, 

cVf^of  ITlcafc       the  i5thof  Jr/wr,  r722.     A  man  had  five  fons,  and  by  his 
forycari.  ^jjj  g^yg  ^  college  Icafe  to  his  fecond  fon,  and  having  made  a 

fuitable  provifion  by  his  will  for  all  his  other  fons,  bequeathed 
the  furplus  of  his  cftatc  among  all  his  five  children,  after  which 
the  teftator  renewed  the  college  leafe,  and  the  eldeft  fon 
brought  his  bill,  as  one  of  the  refiduary  legatees,  for  his  (hare 
of  this*college  leafe,  fuppofing  the  dcvife  of  it  to  the  fecond 
fon  to  be  revoked  by  the  fubfcqucnt  renewing  thereof;  and 
this  being  at  that  lime  folemnly  debated,  the  Matter  of  the 
Rolls  held  it  a  cafe  of  very  great  confequcnce,  and  that  it 
might  prove  very  inconvenient  and  an  hardfliip,  to  conftrue 
r  160  ]  ^^^^  ^^  ^^  ^  revocation  of  the  bequcft,  which  in  all  probability 
was  intended  for  the  benefit  of  the  legatee  ;  his  I^onor  there- 
fore ordered  the  Matter  to  ttate  the  matter  fpecially,  and  rc- 
fcrved  cofts  ;  whereupon  the  eldeft  fon  was  well  advifed,  and 
proceeded  no  further  in  this  caufe,  but  permitted  the  fecond 
ion  [AJ  to  enjoy  the  leafe  devifed  to  him,  notwithftanding  the 
pretended  revocation  by  the  renewal;  fo  that  the  authorities 
were  rather  for  the  plaintiff^  than  againft  him. 

But  it  was  further  urged,  that  if  this  renewal  of  the  leafe 
was  a  revocation  in  law,  yet  it  would  not  be  fo  in  equity,  but 
the  renewed  leafe  would  be  fubjeft  to  a  truft  for"^  the  devifce ; 
that  accordingly,  if  a  man  devifes  lands  in  fee  to  J.  and  after- 
wards  makes  a  mortgage  thereof  in  fee ;  this  mortgage  in  fee, 
though  a  revocation  of  the  will  in  law,  yet  is  none  in  equity, 

[A]  This  appears  to  have  been  the  cafe  of  a  leafe  for  years,  which,  notwith- 
flan  ding  the  doubt  the  court  of  B,  R.  fcems  to  have  been  in,  in  the  cafe  of  Bunt  er 
vcrfu^  icoh,  SJk,  z^-j .  whether  it  would  pafs  by  a  will,  made  before  the  purchaiing 
th'.Mco^,  hi\s  been  fmce  clearly  held  to  pafs  by  fuch  will.  See  the  opinion  of  the 
lA)r(i  ^Ucdesjield^  in  the  cafe  of  Wind  verfus  Jekyll  \£  Alhone,  vol.  i.  575.  where 
bis  lordihip  alfo  heldji  that  no  freehold  ellate  can  pafs  by  fuch  will>  an4  why. 

but 
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but  Ae  right  of  redenDption  (ball  ftill  pafs  by  the  will :  for  that     Ma&woc» 

'die  conyejance  by  way  of  mortgage  was  only  for  a  particular     _   '^* 

end,  {viz)  to  borrow  money  upon  the  eilatc,   and  to  make  a 

pledge  for  that  purpofe.     So  in  the  prefent  cafe,  the  furiender 

of  the  old  leafe  is  in  order  only  to  procure  a  new  one,  though 

fiich  new  leafe  [B]  is'takea  to  the  leflee  and  his  heirs  for  the 

three  lives.     So  if  one  that  has  articled  ♦to  buy  lands  {a)    (4)tV^rn.679. 

flioiild  afterwards  devife  thefe  lands,  and  then  the  perfon  that    GreenbiU.  ' 

has  contrived  to  fell  the  lands  to  him,  fhould  convey  the  fame      [  *i  70  ] 

pinrfiiant  to  the  articles  ;  this  is  no  revocation  in  equity,  but 

the  equitable  right,  which  the  teftator  has  to  the  land  articled 

to  be  purcbafed,  (hall  pafs  by  the  will,  and  the  teftator's  heir 

at  law  be  a  truftee  for  the  devifee. 

By  all  which  cafes  it  was  faid  fufficiently  to  appear,  that  a 
will  may  be  revoked  at  law,  and  yet  be  fubiifting  in  equity ; 
fo  that  uking  it  in  the  prefent  cafe,  that  the  renewal  of  the 
kafe  was  a  revocation  at  law,  the  fame  would  not  however 
operate  as  fuch  in  equity ;  and  that  this  was  fiill  the  ftronger 
in  that  the  teftator  by  his  will  had  directed,  that  the  truftees 
renewal  of  the  leafe  (hould  be  a  means  made  ufe  of  to  con- 
tinue and  preferve  the  eftate  in  the  family. 

But  it  was  infifted  on  the  other  fide,  and  fo  held  and  de« 
creed  by  the  Lord  Chancellor,  that  this  renewal  of  the  leafe 


[B]  J.  and  B.  tenants  in  common  of  lands  in  fee.  J.  by  will  dated  25  Janu- 
tty,  1719,  dcvifcd  his  moiety  in  fee ;  afterwards  A.  and  B.  made  partition  by 
deed,  dated  16  May,  1722,  and  fine,  declaring  the  ufe,  as  to  one  moiety  in  fever- 
ahy,  to  if,  in  fee;  and  as  to  the  other  moiety  in  feveralty  to  B  in  fee  ;  on  its  being 
fent  by  the  Lord  Chancellor  Kin^  to  the  Judges  of  the  King's  Bench  to  give  their 
opinion,  whether  this  was  a  revocation  of  the  will?  it  appears  by  the  Kegiftcr'3 
book,  that  the  court,  {viz,)  Lord  Raymojui^  QWiti  Jullice,  Pagi,  Probyn  and 
lee,  JufticcB,  certified, 

"  That  they  were  ail  of  opinion,  that  the  will  of  the  faid  A.  was  not  revoked 
«'  by  the  deed  and  the  fine  levied  in  purfuance  thereof;  and  that  the  faid  A.^% 
•*  Ihare  of  the  lands  contained  in  the  deed,  and  the  fine  levied  thereon,  did  pafs 
♦'  by  the  will  of  the  faid  A:^  with  which  the  Lord  Chancellor  concurred,  and 
ordered  that  the  feveral  truih  in  the  faid  will  of^,  fhould  be  ertabliflied.  Luthtr  v. 
Kidhj,  April  9,  1730.  But  if  ^.  devifcs  land  and  levies  a  fine,  and  the  caption 
ihd  deed  of  ofes  are  before  the  will,  but  the  writ  of  co»^cnant  is  returnable  after 
the  will,  this  feems  a  revocation ;  becaufc  a  fine  operates  as  fuch  from  the  return 
of  ths  writ  of  covenant,  and  not  from  the  caption.  Sec  ^^ft.  341,  U^d  \tv{M% 
The  Lord  Saj  and  Seal.  And  yet  this  is  a  hard  cafe,  fince  bv^  the  caption  the 
party  conufor  does  all  his  part,  and  the  reil  is  only  the  acl  of  the  clerk  or  hi^  at- 
torney, without  any  particular  inllradions  from  the  party* 

K  4  for 
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1732, 


Maiwood 

TURKEI. 

[•17*  ] 


A.  corenants 
on  hif  m^rria-e 
to  lay  out  3C00L 
in  the  purchafe 
of  land  anJ  to 
fettle  it  on  A. 
in  tail,  remain- 
der to  B.     A. 
purchafes  the 
manor  of  D. 
w:th  this  30C0I. 
and  never  fet- 
tles it,  but  fuf- 
tcr*  a  recovery 
thereof ;  as  the 
covenant  was  a 
liec  on  the 
Ivid ;  fo  the 
»fco>cry  fufFcred 
•t  it,  difcharges 


I    17a    ] 


for  three  lives,  was  a  revocation  of  the  •  will  as  to  this  parti-* 
cular  J  for  by  the  furrendcr  of  the  old  Icafe,  the  teftator  had 
put  all  out  of  him,  had  devefted  himfelf  ofihc  whole  intereft; 
fo  that,  there  being  nothing  left  for  the  devifc  to  work  upoi), 
the  will  muft  fall,  and  the  new  purchafe  being  of  a  freehold 
dcfcendible,  could  not  pafs  by  a  will  made  before  fuch  pur- 
chafe. But  his  Lordfhip  wondered,  that  this  cafe,  which  mud 
have  often  happened,  had  not  been  before  determined  (i). 

There  was  left  one  other  point  in  the  cafe,  which  was  this  : 
S\t  Htnry  Marwcod  in  1663,  upon  his  marriage  with  D^ro//^ the 
daughter  of  y///^n  BM'ngham^  was  to  have  3000/.  portion  with 
his  wife,  and  to  lay  out  that  fum  in  the  purchafe  of  land,  to  be 
fettled  on  Sir  Henry  and  his  wife,  and  the  heirs  male  of  his 
body  by  her,  remainder  in  tail  male  to  the  plaintifPs  father. 
It  appeared,  that  Sir  Henry  did  lay  out  the  300«/.  in  the  pur- 
chafe of  an  eftate  called  yfjiomb,  in  Torkjhirey  and  afterwards 
fufFered  a  common  recovery  thereof,  having  never  made  a 
fettlemcnt  of  it  on  the  plaintiff's  father  in  tail  male,  expectant 
on  his  own  death  without  iflue  male  by  Dorothy, 

the  lien>  and  bars  B.  of  the  benefit  of  the  covenant,  and  of  the  remainder. 

And  the  court  held  without  difficulty,  that  when  the  Jfcomh 
eflate  was  purchafcd,  and  declared  to  be  the  land,  which  was 
to  be  appropriated  and  fettled  for  the  3000  /.  portion ; 
then,  and  from  that  time,  there  was  a  lien  upon  the  land, 
and  the  plaintiff's  father  became  intitlcd  in  equity  to  a 
remainder  in  tail  male  therein,  cxpeftant  on  the  death  of 
Sir  Henry  without  iffue  male  by  his  lady  ;  and  thaf,  when  Sir 
Hairy  af  crv/ards  fuffered  a  recovery  of  the  premiffes,  fuch 
recovery  barred  ihe  trufis;  and  that  it  had  lately  been  folemn- 
Iv  determined  by  this  court,  that  a  recovery  would  bar  a  truft. 
Whereupon  the  plaintitFs  bill  was  difmiiTcd  in  totOy  but  with- 
out cofts,  the  Lord  Chancellor  thinking  it  a  very  hard  cafe. 


CO  ^^'^^J  V.  Miller,  2  Atk.  $97.  and 
fo  in  chattel  leaici  if  i'pecifit  ally  b^- 
t]ue..=  hc.l,  jioncyw  MilUr.  ub.  fup.  Cr.rU 
V.  L^rUy  3  AV.i.  174.    StiritKg  v.  LyJi^ 


arJ^  3  Aik.  199.  RuJftone  v.  Jn^er/om^ 
2  \  t/.  41 S.  Hone  v,  Medcraft,  1  Bro, 
Cha.Rcp.  261. 


Wilfon 
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Wilfon  verfus  Spencer.  Cafej.f. 

rlHNSpenar^  by  his  will  dated  the  ^i^oiMarcbj  1729,    ^<^  Ohm-^ 
dcvifed,  that  all  his  juft  debts  and  pecuniary  legacies    "^^^''^»*'c. 
(hould  be  paid  by  his  executor  out  of  his  pcrfonal  cftate,  as   547**pL*ac^^ 
far  as  the  fame  would  extend,  and  in  default  of  that  fund>  by   ^''f  ^y  ^'^  ^'tt 
and  out  of  his  real  eftate  ;  for  which  purpofe  he  willed,  that   Ms  debtt  and 
bis  executor,  within  iwilve  months  after  bis  deceafe^  {hoxxXd    ^^Sthj^t^J^ 
levy  and  raife  out  of  the  perfonal  eftate,  not  otherwife  fpeci-   cut^r  out  of  hit 
fically  devifed,  and  in  default  of  fuch  fund  and  in  aid  thereof,   if  that /hall  be' 
by  and  out  of  his  real  eftate,  or  by  mortgage  or  fale  of  fuch   ff  fot^dJc'n  d£t 
part  thereof,  as  might  be  fufficient,  the  full  and  juft  fum  of  *»'.«  ««cutor, 
1000/.  which   faid  fum  of  looo/.  he  did  thereby  give  and  months  after  hit 
bequeath  to  his  younger  fon,  Edward  Spencer^  to  be  paid  him  ^^^''ortgagl^fo 
by  bis  executor  immediately  after  the  fame  fliould  be  raifed  as   ^^^^  ^f  ^'i 
aforefaid.     And  the  teftator  did  thereby  charge  all  his  real   Aaii  be  fuffid- 
eftate  with  the  faid  fum  of  1000  A  for  the  purpofe  aforefaid,   Tr/V!^^^SZl 

*      ^  '    pore,tnd(int  aJ  J 

and  to  anf#er  the  fame  in  all  events,  in  cafe  the  (aid  teftator's   s'^cs  a  legacy 
perfonal  eftate  (hould  prove  deficient.  j.  s.  who  d^et 

within  a  year, 
and  the  perfonal  eftate  is  not  fufficient  i  this  is  f  veiUd  legacy,  and  (hall  be  paid  to  the  executor  of 
the  legatee,  though  charged  upon  land  ;  for  the  words,  within  twelve  months,  denote  the  ultimats 
time  i  but  the  executors  may  pay  the  legacy  fooner* 

The  perfonal  eftate  was  not  fufficient  to  raife  this  1000/. 
and  Edward  Spenat^  the  legatee,  died  within  the  year,  {viz,) 
eight  months  after  the  death  of  the  teftator.  Whereupon  the 
executor  oi  Edward  Spenar^  the  legatee,  bringing  a  bill  for  the 
1000/.  the  queftion  was,  whether  the  perfonal  eftate  being  [  173  J 
deficient,  and  Edward  Spencer^  the  legatee,  dying  within  the 
year,  this  1000/.  legacy  (hould  not  be  deemed  a  lapfed  legacy, 
and  fink  in  the  land,  for  the  benefit  of  the  heir  at  law  ? 

Againft  the  payment  of  the  legacy  it  was  urged,  to  have 
been  the  conftant  rule  of  equity,  ever  fince  the  cafe  of  Paulet 
verfus  Paulet  {a)y  that  if  a  legatee  of  a  legacy  charged  upon  (^)  see  1  Venu 
land  dies  before  the  legacy  becomes  payable,  the  land  or  real  *°4«  3»'* 
eftate  (hall  not  be  loaded  for  the  benefit  of  an  executor  or 
adminiftrator,  but  the  legacy  (hall  fink  in  the  land  in  favour 
of  the  heir  ;  that  in  the  principal  cafe  the  legacy  was  no  charge 
upon  the  land,  unpl  the  end  of  twelve  months  ;  no  bill  could 
be  brought  for  the  raifing  of  it  before  that  time  ;  and  to  call 

it 


Wtlsoit  v.  it  z  Ycttei  legacy  woM  be  begging  the  ((uefiioii,  £aer  a 
2^KNC£R,.  legacy  given  out  of  a  real  eftatc  is  not  ycftcd^  until  it  become* 
payable^  and  in  caie  of  the  legatee's  oeath  before  that  timr^ 
ihall  never  be  f>aid,  but  fink  ip  the  land  ^  and  ae  'to  what 
might  be  ob)e6led»  that  this  legacy  was  not  maile  payaUe  at 
a  certain  determinate  fature  day,  (a;iz.)  at  the  end  of  twelTC 
months,  but  only  within  twelve  nK>nths  ;  fa  that  the  executor 
was  at  liberty  to  pay  it  as  foon  as  he  pteafed  after  the  tef^ 
tator's  death,  but  muff  not  defer  paymem  longei  than  that 
tinte :  to  this  it  might  be  anfwered,.  that  the  law,,  in  tbi» 
cafey  had  appointed  a  time  for  payment,  (viz,)  the  end  of  the: 
twelve  months  after  the  teftator's  death  ;  and  that  the  tegacjp 
could  not  be  faid  to  be  due,  till  the  ultimate  part  of  dtat 
time  was  come  y.  like  the  cafe,,  where  ene  feifed  ia  fee  leafes 
for  ycars„  rendering  rent  at  Lady-day  and  A^haelmas ;.  if  tba 
I  174  ]  Icflbr  dies  on  Mtchatlma^  day,  yet^  the  rent  not  being  due 
until  the  end  of  that  day,  {vi%,y  not  before  [Cj  twdve 
o'clock  at  nighty  on  the  kiTor^s  dying  before  thair 
time,  it  fhall  go  to  the  heir^  and  not  to  the  executor  ;  that 
the  vA)rds  wtlhin  twelve  months  are  the  fame  as,  at  or  before 
the  end  of  twelve  months,  and  furely  the  lOooA  could  not 
be  fald  to  be  due  or  payable,  until  the  end  of  the  twelve 
months  j  fo  that  the  legatee  dyi.ig  before,  the  land  is  dif^ 
charged.  And  for  this  piirpofe  v/ere  cited  the  cafes,  in  ^ 
Vern.  416,  of  TaUi  verfus  Fettiplace.  2  Fern.  617,  Carter 
(tf)  Vol.  2. 610.  verfus  Blet/oy  Duke  of  ^Chandos  \cr (us  Talbot  (a)j  and  that  of 
Whiddou  (i)  verfus  Oxenhaniy  7th  of  Julyy  I73i>  at  the 
Rolls. 

The  Lord  Chancellor  admitted,  that  in  all  the  former  cafes, 
wherein  a  portion  was  fccured  out  of  land  payable  to  a  daugh- 
ter at  eighteen,  or  marriage,  and  the  daughter  died  before 
that  age,  or  marriage;  it  was  highly  reafonable  the  land  fhould 
be  eafed  of  the  charge,  when  the  only  motive  and  induce-^ 
ment  for  making  the  fame  was  at  an  end  and  determined, 
by   the   daughter's  dying  under  eighteen  or  unn^arried  ;  and 


[C]  If  the  Icflbr  lives  till  Sun-fet,  it  becomes  due  to  him,  according  to  the  cafe 
ni SoutbiTM  verfus  Seliafi,  vol.  i.  178,  179.  in  the  note, 

.(1)2  Eq.  Ca.  Ab.  546,  p],  24, 

confequently 


^ 
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Confequefitly  before  ihc  had  any  occafion  for  a  portion:  but    Wilsok  v. 
that  in  the  prefent  cafe  the  legacies  were  all  vetted  by  the     Spince*. 
firft  words  of  the  will,  whereby  the  teftator  devifed,  that  all 
his  legacies  (hould  be  paid  by  his  executors  out  of  the  per- 
fonal  eftate,  if  fufficient,  or  elfe  out  of  his  land  ;  and  that  the 
fubfequent  direftion,  that  they  fhould  be  paid  within  twelve 
months  after  the  teftator's  dcceafe,  was  faying  no  more  than 
a  court  of  equity  would  fay  without  thefe  words,  mere  fur- 
plufage,  and  therefore  could  make  no  alteration.     His  Lord- 
(hip  took  notice  of  a  cafe  ftonger  to  this  purpofe,  than  any     [    175  ] 
that  had  been  cited,  which  is  in  2  Vem,  424,  Jackjbn  verfus 
Farrrant^  («),  where  a  man  by  his  will  deviled  500/.  portion    {a)  SeealfoP», 
td  his  daughter,  to  be  paid  by  his  executor,  at  her  age  of        ''^* 
twenty-one,  out  of  his  perfonal  eftate,  and  the  rents  and  pro- 
fits of  his  land  \  and  if  not  raifed  by  that  time,  that  his 
executor  (hould  ftand  feifed  of  the  land,  and  take  the  rents 
thereof,   until   the  500/.  (hould  be  raifed    and  paid.     The 
daughter  married  at  eighteen,  and  died  before  twenty-one. 
Whereupon  it  was  objeded,  that  the  portion  (hould  fmk, 
becaufe  the  daughter  died  before  twenty-one.     Or  that,  if  it 
was  to  be  raifed,  ftill  it  (hould  be  only  by  the  rents  and  pro- 
fits, and  not  by  a  fale.     But  it  was  decreed,  that  the  portion 
(hould  be  raifed  together  with  the  intereft  and  cotts,  and  by 
a  fate  too,  wherein  the  defendant,  the  heir,  was  forthwith  to 
join ;  and  this,  although  the  hicumbrances  were  fo   great, 
that  the  whole  inheritance  would  produce  little  more  than  the 
500/.     Wherefore  it  was  decreed  in  the  principal  cafe,  that 
the  legacy  (hould  be  raifed  with  intereft  from  the  end  of  the 
year;  and    the    land    being    devifed    to    J.    for  life    only, 
remainder    to    B*    in    fee;     the  court  would    not    dire£l 
the    legacy    to  be    raifed    (i)  out  of    the    annual  profits, 
for    that   might    wholly    defeat    the    eftate    for    life;    but 
that  the  tenant  for  life  (hould  only  keep  down  the  intereft, 
and  that  the  looo/.  (hould  be  raifed  by  a  fale  of  fo  much  as 
would  be  fufficient  to  pay.  the  fame  with  intereft  and  cofts  (2}. 


(z)  Vide  A/«M/«/r  y.Manaton,  ante^  (2)  Reg.  Lib.  B.  1732.  fol.  217* 

1  vol.  234. 

Note ; 
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Wilson  Tf.         Note;  The  Matter  of  the  Rolls   was  prcfent  in  courf, 
Sr£Kc&R«      whca   this  caufe  was  heard,  and,  on  being  fpoke  to  by  the 
Lord  Chancellor,  declaredhimfelFof  the  fame  opinion  (3}. 

(1)  Vide  Duke  of  Chattd&s  v.  Talbot ^      ante,  1 19. 
ante,  .2  vol.  6iz.  and  Coixjper  v.  ^cctt^ 

Cafe  42.  *Lomax  verfus  Holmcdcn. 

Sir  Joseph 

l^eroftbe  Jy]^  plaintiff's  grandfather,  by  his  will  devifed  all  his  lands 

E  .  Cu  Ab.  *"^  tenements  to  a  trufteee,  (one  Mr.  Graves  Norton)  and 

^65.  pF-»»«  his -heirs,  to  the  ufe  of  the  tefta  tor's  wife  for  her  life,  flie 

daughters,  «n.  paying  200 /•  per  annum  to  his  the  teftator's  fon,  CaUb  Lemax 

tiimyfonftiH  ^^^n  j^j^      ^  ^f  f^^^y  years ;  and  in  cafe  the  wife  (houM  die 

»tUin  his  age  of  o  /   /  » 

40 years, huping  before  the  faid  CaUb  fhould  attain  to  the  faid  age  of  forty  years, 

t)n  wiVi  h!^c"*^  then  to  bis  (the  teftator's)  daughters,  and  to  their  heirs,  thcjr 

Th"fondf«be-  P^y*"S  ""^^  the  faid  Ctf//A  200 /.  per  etnnumj  until  his  age  of 

fore 4c;  the  forty  years:  the   teftator  hoping  that  his  fon  CaUb  would^ 

Jaughtc^ccafes.  by  that  time  have  lived  to  fee  his  folly.     After  which  the 

^.f't^^^ft' ""'  leftator  devifed  the  premiffes  to  his  fon  CaUb  for  life,  reniain- 

«il  B.  Ihall  at-  r  .  > 

fain  40  years.  der  to  truAecs  and  their  heirs  during  the  life  of  Calebs  in  truft 
40-  iJI's^aate  to  fupport  the  contingent  remainders,  and  f|:om  and  after  the 
f"[*«v  ^""•»     death  of  Caleb  then  to  the  ufe  of  the  firft  fon  of  Calebs  and  the 

if  the  devjfe  to  ' 

A.  he  made  a  hcirs  malc  of  his  body,  with  remainder  to  the  fecond,  third^ 
icbts  or  p'or-        fourth  and  fifth  fons  of  Caleb  fucceflively,  remainders  over. 

tlons,  which 

cannot  be  ra-fcd,  until  B.  ihall  h.v/e  attained  his  a^e  of  40  j  in  which  cafe  the  word  "  ihair*  is  Ukcm 

for"fljould.'* 

[  *  176  ]  The  tcftator  died,  the  wife  alfo  died.     Caleb  married,  and 

had  a  fon  (the  plaintiff)  but  died  before  his  age  of  forty  years. 
And  the  bill  being  {inter  al*)  for  an  account  of  the  profits  of 
the  prcmiflbs  from  the  death  of  Calebs  the  plaintiff's  father,  the 
qucftion  was,  whether  this  eftate  devifed  by  the  will  to  the 
tci^ator's  daughters,  until  his  fon  Caleb  fhould  attain  to  the  age 
of  forty  years,  (hould  fubfi(},  now  Caleb  was  dead,  until  fuch 
lime  as  he  (hould,  had  he  lived,  have  attained  to  his  age  of 
[  '77  ]  foriv,  or  whether  it  determined  by  the  death  of  Caleb  before 
he  arrived  to  that  period  ? 

It  was  argued  for  the  defendants,  the   daughters  of  the 
tL'flator,  that  this  devifc  did  create  an  abfolute  title  and  in- 

tcreft 
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tereft  unto  them,  until  fucfa  time  as  their  brother  fhould  hare     I.omax  '^* 
attained  his  age  of  forty  years,  had  he  lived  fo  long  j  and  for    *^lw«»**» 
this  were  cited    2  F€m.  35.  GcJIey  verfus  Giffirdy  Intt  more 
particularly  Lam  58.  and  3  Co.  19.  B^raflon*%  cafe. 

But  the  Matter  of  the  Rolls,  after  time  taken  to  confider  of 
It,  and  having  mentioned  and  diflinguifhed  upon  the  cafes 
that  had  been  cited,  decreed,  that  this  eftate,  devifed  to 
the  teftator*s  daughters  and  their  heirsj  until  his  Ton  fhould 
come  to  the  age  of  forty  years,  did  determine  on  his  dying 
under  that  age ;  and  that, 'agreeably  to  all  common  fenfe  and. 
reafon,  tht  term  and  intereft  thus  devifed  muft  ceafe,  M^^en  it 
becaoDe  impoffible  lor  CaUb  to  arrive  at  that  age.  For,  taking 
it  literally,  that  the  daughters  ihould  enjoy  the  land  tmtil 
Cakb  (hould  attain  to  his  age  of  forty,  this  would  be  to  nvake 
them  hold  it  for  ever :  in  regard  Cabby  when  he  died  be- 
fore forty,  could  never  afterwards  attain  to  that  age  ;  that  it 
is  very  true,  where  fuch  an  eftate  or  intereft,  as  in  the  prin- 
cipal cafe,  is  created  for  a  particular  purpofe,  as  for  a  fund, 
fuppofe,  for  payment  of  debts,  (which  was  the  cafe  of  Borajion 
3  Co.)  there,  fince  the  fon  might  happen  to  die  tlie  oext  - 
day,  or  foon  after  the  teftator,  it  would  be  very  hard  that 
fuch  an  event,  occafioned  purely  by  the  z&.  of  God,  fhould 
defeat  the  fund  provided  on  purpofe  for  the  benefit  of  credi- 
tors 1  and  therefore  in  aid  of  the  honeft  intention  of  the  party, 
who  may  be  fuppofed  to  have  computed  the  time  wherein  the 
profits-  of  his  eftate  would  be  fufficient  for  that  end,  in  fuch 
cafe  the  judges,  by  a  liberal  interpretation,  have  conftrued  [  fjg  J 
the  devifor  to  have  meant,  that  the  devifee  or  executor 
fhould  have  the  land  for  fo  long  time  as  the  fon,  if  he  bad 
lived,  fhould  have  arrived  at  the  age  mentioned  :  but  that  in 
all  cafes  where  no  fuch  intention  appears,  the  eftate  or  intereft 
would  abfolutely  determine  by  the  death  of  the  party  under  the 
age  fpecified  in  the  will.  That  fuch  conftruflion  fcemeJ 
the  more  juft  in  the  prefent  cafe,  as  the  reafon  appeared  why 
tht  teftator  created  this  intereft  by  his  will,  until  his  fon 
{hould  attain  to  his  age  of  forty  years,  namely,  in  order  to 
guard  the  eftate  againft  the  ill  conduft  and  extravagancy  of 
his  fon,  the  will  faying,  the  teftator  **  hoped  by  that  time 
**  his  fon  would  have  fcen  his  folly :"  b  Jt  his  fon  dying 
before  that   time,  the  teftator*s  eftate  could  not  afterwards 

fuffcr, 
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£oMAX  V*  fiiffer,  through  any  folly  or  extravagance  of  the  faid  CaleBi 
Hout&D£K.  Again:  the  will  having  given  the  eftate,  from  and  after  the 
death  of  CaUb^  to  his  [the  faid  Cdieys]  fon,  there  could  be  no 
reafon  affigi|^  why  fuch  fon  (hould  be  kept  out  of  the  eftate 
until  his  father  (hould,  had  he  lived,  have  attained  to, forty  ; 
for  by  fuch  conftrudion  the  fon  would  be  puniihed,  not  for 
any  fault  of  his  own,  but  only  for  the  extravagance  of  his 
fether;  and  it  cannot  reafonably  be  intended,  that  the  teftator 
meant  to  difmherit  his  heir  at  law,  without  any  offence  com- 
mitted by  him» 

Another  queftion  in  the  cafe  was,  that  the  devife  was  to 
the  firft  fon  of  the  teftator's  fon  Cakb^  and  the  heirs  male  of 
his  body,  with  remainder  to  the  ufe  of  the  fecond,  thirds  fourth 
and  fifth  fons  of  Caleb  fucceilively,  without  fayingyir  wb^ 
eftate^  (the  words  *  of  inheritance  being  by  mifiake  omitted) 
and  there  was  a  fon  of  Caleb  born  before,  but  fuch  firft  fon  died 
very  young,  after  which  this  fon,  the  plaintiff,  was  born. 

cfta^e»  or  any 

•wordi  tantamount.     A«  has  two  fons,  the  former  of  whom  dies  tn  his  life<time ;  the  fecond  fon  ihaU 
have  an  eilate-tail^  being  the  firft  fon  at  his  fathei^s  death.     Quiere. 

r*'79l  ^^^  ^^  court  held,  that  this  fon,  the  plaintiff,  being  the 

firft  fon  at  his  father's  death,  was  intitlcd  to  take  ah  eftate- 
tail.  For  which  was  cited  the  cafe  of  Trafford  verfus  JJhton^ 
[E]  2  Vern,  660.  However,  this  point  as  it  feems,  could  not 
now  come  in  queftion ;  for  that  the  plaintiff  would,  in  all 
events,  be  intitled  to  the  premifles  for  his  life  ( i ). 


Xfcntt  to  my  foa 
A.  for  life,  re- 
mainder to  his 
f  rft  fon  in  tail 
aialey  remain- 
der to   his  fe- 
vondy  third, 
Ibnrth  and  fifth 
fons  fucceflire- 
Ty,  without  fay- 
ing for  what 


[E]  ^are  atttem.  For  the  reafon  of  that  cafe  feems  rather  againfl  this  con- 
ftrudion,  which  is,  at  lead,  better  warranted  by  the  cafe  of  Cbcui*ivick  v.  DoUman, 
in  the  fame  book,/^.  528. 


(i)  Reg.  Lib.  B.  1732.  fol.  184.  It 
was  afterwards  decided  by  Lord  Hard- 
wde,  that  the  plaintiff  took  an  eitate 


tail  as  firft  fon  of  Caleb,  1  Vez.  290. 
Et  vide  Evans  v.  /fjllej,  3  Burr.  I570« 


D  E 
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Croft  n)trjus  Pykc,  Cafe  43. 

Lord  Chan- 

A  Bin  wtslnxnsght  by  -Graa  the  widow  of  Francis  Croft,    cellor  Kin«, 
for  the  recovery  of  the  fum  of  1000  /.  fecttred  by  a  bond    »  Eq.  Ca.  M. 
eatered  intoby  the  faid  Francis  Croft  on  his  marriage  with  the  ^|I]^u  al 
faid  Gror/y  unto  her  truftee^  for  fecunng  1000/.  to  the  faid 
Crmu^  lA  cafe  flie  (hould  furvive  iier  then  intended  hu(band« 

Frmncii  Crtjft  was  partner  with  Sir  Francis  Forbes  in  the 
trade  of  a  cotton  merchant.  The  ftock  was  4000  /•  of  which 
each  had  a  moiety,  {vi%.)  2000  A  It  appeared  that  after  the 
marriage,  the  faid  Francis  Croft  took  out  of  the  partner(hij» 
ftock  more  than  the  fum  of  2000/.  which  was  his  {hare. 
After  which  Croft  died,  leaving  his  partner  Sir  Francis  Forbes^ 
and  Thomas  Archtr^  efq;  executors,  in  truft  for  his  wife  and 
only  child.  On  the  death  of  Crofi^  Sir  Francis  his  partner^ 
iatermeddied  with  his  perfonal  eftate,  and  buried  the  faid 
Cr^fii  and  there  was  a  debt  due  from  the  faid  Cr^/J  to  the  r  i^i  ] 
iaid  Sir  Francis  by  bond  for  300/.  but  Sir  Francis  died  before 
be  had  proved  the  will  of  bis  teftator  Crofi,  and  left  the  de- 
fendant Pyii  executor*  Thomas  Archer  renounced.  After* 
wards  Grace  Croft  the  widow  died,  and  left  her  father  Thomas 
Brampfton  executor,  in  truft  for  her  child,  whom  (he  made 
reCduary  legatee.  The  child  brought  the  prefent  bill,  in 
Mature  of  a  bin  of  revivor,  for  the  recovery  of  this  lOooA  as 
belonging  to  him  under  his  mother's  wilU 

The  child's  grandfather,  Thomas  Brampfhn^  who  was  exe*- 
cutor  in  truft  of  the  mother's  will,  was  examined  as  a  witnefs 
in  the  caufe,  to  prove  there  was  a  fraud  committed  by  Sir 
Francis  Forbes,  in  reprefenting  the  faid  Francis  Crofi  to  have 
been  his  partner  in  a  moiety  of  the  faid  4000/.  ftock :  where- 
as at  that  time  he  was  partner  only  for  a  third ;  and  after* 
wards  was  to iiave  been  admitted  as  a  partner  for  a  moiety, 

upon 
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Cropt  v.     upon  his  the  faid  Croft*s  paying  to  the  faid  Sir  Francis  looo/. 
^^  ^^*        part  of  his  faid  wife's  portion. 

Abaretrofteeit        And  it   was  infifted,  that  this   Thomas  Brampjion  ^2S  no 

fofhh  «ftiy*     fP^^  viiin^  becaufc  he  was  executor,  and  though  but  cxc- 

^uetruii,  but      cutor  in  trultfor  the  infant  plaintifF,  and  notwithftanding  his 

in  truft,  at  he      evidence  did  not  tend  to  increafe  the  aflets  for  his  own  benefit, 

frid*b^Vw<u!      but  for  the  benefit  of  the  infant;  yet  an  executor  cannot  be 

tors,  and  to        faid  to  be  a  difinterefied  perfon,  being  fuable  for  the  debt,  and 

liable  to  pay  cofts  ;  and  confequeiitly  difl^ring  from  the  cafe 

of  a  common  truftee,  ( i )   for  which  reafon  thp  Lord   Chan- 

1^  rSa  J     cellor  would  not  admit  him  to  be  read  as  a  witnefs*     [But 

note ;  the  faid  Thontas  Bramfjlon  (hould  have  renounced  the 

executorfhip,  and  have  let  another  take  out  adminiftratlon 

with  the  will  annexed,  upon  which  he  might  have  been   a 

witnefs^] 

A.  tnd  B.  are  The  next  quefiion  was,  with  regard  to  the  manner  of  ac« 

JJJ2c*A.RWes  counting,  and  touching  the  allowances  on  the  account;  it 

•  bond  to  letTe  being  Urged,  that  the  bond   given  by  the  faid  Crofi^  in  truft 

Aldiesytheo-'  for  his  wife,wasa  debtby  fpecialty,  and  givenon   a  valuable 

SmimftcM**^  confideration,  namely,  that  of  marriage  and  a  marriage  por- 

if  the  wife  tion ;  whereas  the  imbezilment  of  the  ftock  by  Croji  could  be 

I^t'of  thc^?e-  only  a  debt  by  fimple  contraft. 

paiate  eftate  of 

A.  on  there  being  effe^,  (he  (hali  bare  a  preference  before  other  creditors  \  but  if  there  is  no  fepa* 
rate  eltate,  and  the  wife  would  have  futisfadion  out  of  the  partnerlhip  efFe^s^  then  all  the  partner* 
ihip  debu  muft  be  firft  paid. 

On  the  other  fide  it  was  faid,  if  the  plaintiff  defired  fisitis- 
faflion  of  the  bond  in  queftion  out  of  tht  feparate  eftatte  of  the 
faid  Croft  the  hu(band  ;  he  muft  indeed  in  that  refped  be  pre- 
ferred to  any  fimple  contrad  creditors:  but  if  fatisfadion  was 
fought  out  of  the  partnerihip  ftock,  all  the  partnerfliip  debts 
muft  be  firft  paid.  And  in  the  prefent  cafe,  the  fad  being 
(as  was  aliedged)  that  the  faid  Crofu  the  hufband,  had  taken 
out  of  the  ftock  2000  /.  and  upwards,  he  had  no  ftock  left; 
And  there  could  be  no  colour  of  reafon,  that  Croffs  debt  be* 
ing  by  bond,  or  even  had  it  been  by  judgment,  (bould  be  paid' 
out  of  Sir  Francis  Forbes'%  moiety  of  the  ftock ;  and  for  this 


(i)  Vide  Ge/i  v.  Tracy^  ante,  1  vol.  Psrkery  2  Vez.  219.  Fotherby  v.  Putty 
290.  Af^«v.  ^«ri/,  2  Atk.  229,  Ma*  3  Atk.  604*  Go^dtitU  v.  Welford. 
iani  y.  Mctcal/f,  $  Aik.  ^i.     Dixon  v.      Doug.  134. 

was 
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was  cited  2  Vem.  2931  706.  [a)  that  the  copartnerlhip  debts       Croft  v. 
(i)  are  to  be  firft  paid  out  of  the  partnerfhip  ftock,  (in  cafe        Pyki. 
one  of  the  partners  becomes  bankrupt)  and  afterwards  the   («)Voi.a.  500. 

e  %  %  Ex  parte  Crow- 

feparate  debts.  «.  der. 

(h)  Aate>  15.  Horfey*s  ctfe»  anJpoft.  405.    Sx  putt  Rowlandfoo. 

And  of  this  opinion  was  the  Lord  Chancellor,  who  decreed,  [  183  ] 
diat  it  (hould  go  to  an  account,  to  fee  what  the  teftator 
Francis  Crrfi^  the  partner,  owed  to  the  ( i )  partnerfliip^  and 
after  thefe  debts  were  paid,  if  there  ihould  remain  any  furplus 
in  his  (hare  of  the  ftock,  then  that  to  be  liable  to  anfwer  the 
bond  due  from  Croft  to  the  truftce  of  the  wife. 

TbirMjf^  It  appearing  that  Francis  Crofty  the  deceafed  part-  A.  diet  indebted 

ner,  was  indebted  to  Sir  Francis  Forbes  in  one  bond  of  300  /.  ^["I^^  ^J"/^^ 

It  was  infifted  that,  as  Sir  Francis  had  the  power  of  retaining  «her  bond  toc. 

that  bond  out  of  the  aflets,  fo  the  fame  being  in  his  hands,  it  and  j.  s.  exeL 

amounted  to  a  retainer,  and  confcquentljr  that  bond  ought  to  termedddk't*"* 

be  allowed  in  the   account   before  the  bond  claimed  by  the  with  the  goods, 

1   •      -IT  /    \  '^^  **'"  beorc 

plaintltt  (2;.  probate,  and  be. 

fore  any  elec- 
t3mi  made  to  retiio ;  Qu.  Whether,  as  B.  might  have  retained  the  goods  ja  his  hands,  his  cxecatora 
lisrc  not  the  fame  power  ? 

To  which  it  was  anfwered  j  that  notwithftanding  Sir  Francis 
Forbes  was  appointed  one  of  the  executors  of  the  faid  Francis 
Crofts  yet  he  never  proved  the  will,  and  dying  before  probate, 
could  not  retain,  efpecially  as  he  had  never  fignified  any 
ele&ion,  that  he  would  retain  for  the  faid  bond. 

Though  it  was  replied  by  the  other  fide,  that  fince  an  exe- 
cutor may  affign,  releafc,  and  do  every  thing  but  declare 
before  probate,  even  as  to  the  courts  of  law ;  there  was  the 
(ame  reafon  for  his  being  able  to  retain  before  probate;  and 
though  in  the  principal  cafe  he  had  not  exprefsly  declared  whe- 
ther he  would  retain  or  not ;  yet  it  was  plain  he  had  goods  of 
his  teftator's  in  his  hands,  had  intermeddled  therewith,  and 
out  of  part  thereof  had  buried  the  teftator,  and  after  fucb  in-  t  ^°^  -■ 
termeddling  [c)  could  not  have  renounced  the  exccutorlhip.  ^^*  ^^  '  ^^' 
But  the  counfel  for  the  defendant,  the  executor  of  Sir  Francis 


(1)  ^e/t  V.  Sbif,  2  Vcz.  242.     Smith  (2)  Sec  the  obfervation  made  on  thb 

V.  DeSilva»  Cowp.  471.     Go/iv.  Duf^  part  of  the  cafe  by  Barmet  J.  in  Rjall 

re/hcj^,  Cooke's  Bank.  Law,  297.  v.  Roilc,  t  Ark,  173. 

Vol.  III.  L                                           Forbes 


Dc  Term.  Pafchae,  I733* 

Croft  v.     F(7ri^x,  waiving  this  point  of  the  300/.  bond,  the  court  gaVe 
Pyk£.        ,jq  opinion  touching  the  fame,  [BJ 


[6]  J.  lent  money  on  bond  to  B.  who  dying  inteflate,  C  took  out  adminiHration 
to  him  ;  after  which  C.  dying,  A.  took  out  admini^ation  Je  bonis  non^  l^c.  to  B. 
and  it  was  determined »  (inier  al*)  that  J.  might,  out  0/  the  affets  of  B.  retain  for 
fuch  bond-debt  contradled  before  he  took  out  adminiftration  ;  and  though  J,  hap* 
pened  to  die  before  he  had  made  any  election  in  what  particular  efFefb  he  would  haVe 
the  property  altered;  yet  the  coart  faid,  it  muft  be  prefumed  he  would  eleft  to 
have  his  own  debt  paid  firll ;  and  this  being  prefumed,  there  would  remain  no 
difficulty  as  to  altering  the  propert)- ;  for  as  the  executors  of  ^.  were  to  account 
for  the  afletsof  .5.  they  muff,  on  the  account,  deduifl  to  the  amount  of  the  money 
lent  by  J,  to  B.     If'etkis  vcrfus  Gore,  at  the  Rolls,  Miih,  1720. 


DE 


1>  ^  [  iBU 

Term.   S.  Trinitatis,  1733. 


■  -,    .  ,.•  . ,.  t  »-^  .^  .1^  .^.  - 


Godfrey  4;^r/J/j  Ful'id* 

A  Merchant  bcydnd  fca,  [vizi)   at  fi//W   iri  Spatn^  tent 
goods  from  thence  to  jB,  a  merchant  in  London^  for  the 
iife  of  B.  and  drew  bills  on  B.  for  the   money.     The  goods 
arrived  at  London^  which  B.  received,  but  did  riot  pzy  the  bills^ 
and  died    infolveht.     Upon  Which    the  thercbant  beyond  fea 
brought  a  bill  agaiiift  the  exeeiitor  of  the  merchant  in  London^ 
praying  that  thefe  goods  might  be  accounted  for  to  him^  and 
infifting,  that  he  had  a  lien  on  them,  until  paid  ;  and  that  it 
would  be  (ixtremely  unreafonable,  that  bis  goods^  while  un« 
paid  for^  (hould   be  liable  to  fatisfy  other  people's  demandsi 
And  the  cafe  of  dtie  Clare  Was  cited,  as  lately  de^feed  by  thd 
Lord  Chancellor,  wherd   a   merchant   beyond   fea   configned 
goods  to  a  merchant  in  Londtn^  to  the  merch:lnt  in  London'^ 
Own  life,  and  drew  bills  on  the   merchant   in  Lendon^  whoi 
having  received  the  goodst  became  a  bankrupt;  yet  it   was 
held,  that  thefe  goods,  which  were  not  paid  for^  (hould  not  btf 
liable  to  the  creditors  of  the  bankrupt* 

On  the  Otbcf  hand  the'  Attorney  Cerieral  Urged,  that  dh 
delivery  of  the  goods  to  the  mafter  of  the  (hip  beyond  fea,  irt 
order  to  be  fent  to  England^  the  property  immediately  became 
veiled  in  the  merchant  in  LBnd$n^  who  v/z%  to  run  the  rifque 
of  the  voyage  j  and  Mr.  iVilles  compared  it  to  the  cafe  of  a 
tradefman  in  Lond^n^  by  order  of  a  tradefman  in  the  countryi 
fending  goods  to  the  latter  1  in  which  cafe^  though  the 
country  trader  doei  not  appoint  or  name  the  carrieri  who 
dcerwards  imbctils' the  goodsi  the  tracer  in  the  country 
tnuft  itand  to  the  lofs,  as  had  l>een  determined  by  the  .Lord 
Chief  Jufiicc   Eyn  at  Shrmjbuiy  ailiees* 


Ctt(e  4^. 

Lord  Chan* 
teller  KiNd. 

If  1  fend  goods 
to  B.  froAi  b€- 
vond  Tea  to  the 
iiff  of  B.  anf 
before  thefe 
goodt  Are  paiJ 
for>  B.  dies  in- 
folvenr,  |  can- 
not have  vaj 
goods  again  } 
but  if  1  fend 
goods  to  a  fac- 
tor to  difpufe  of 
to  lily  Ufti  ana 
he  becomet  a 
bankrupt  i  thefe 
goods  are  not 
liable  to  tht 
debts  of  fucji 
bmkraptt 


ti«M 


A  triiiefjiian  i4 
London,  by  or- 
der of  a  trad^f. 
ifian  in  the 
country,  l^ndt 
good  I  to  the  Ml. 
ter,  who  d^s 
nut  app9iat  or 
oilnc  ae  car« 
rier  i  aftrr>v3t<it 
Ihe^rlfrini 
begiiiihcgooil)* 
the  trader  m  :b« 
flAAd  \»  Ui«  Iwfs) 


Li 


Lord 
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Godfrey  V.  Lord Cbancelbr :  Were  the  law  to  be  othcrwife  in  the  in- 
^^^^*  ftance  that  has  been  mentioned,  it  would  create  the  utmoft 
difficulty  in  dealing.  Aforthri^  where  a  trader  in  London 
fends  goods  to  a  trader  in  the  country,  who  receives  thein,  and 
does  not  pay  for  them,  the  property  muft  in  that  cafe  veft  in 
the  trader  in  the  country.  As  for  the  cafe  of  Ctare^  I  do  not 
well  enough  remember  all  the  particulars  of  it ;  but  probably 
there  were  circumftances  of  compailion  therein,  which  might 
weigh  with  the  court.  When  a  merchant  beyond  fea  configns 
goods  to  a  merchant  in  Londcn^  on  account  of  the  lattec,  and 
draws  bills  on  him  for  fuch  goods ;  though  the  money  is  not 
*  paid,  yet  the  property  of  the  goods  vefts  in  the  merchant  in 

London^  who  is  credited  for  them,  and  confequently  they  are 
(i)  liable  to  his  debts.  But  where  a  merchant  beyond  (ea 
coniigns  goods  to  a  fa£lor  in  Londov^  who  receives  them,  the 
fador  in  this  cafe  being  only  a  fervant  or  agent  for  the  mer- 
chant beyond  fea,  can  have  no  property  in  fuch  goods ;  neither 
will  they  be  affeded  by  (2}  his  bankruptcy :  and  the  Lord 
[  187  3  Chancellor  faid,  he  had  difcourfed  with  merchants  about  the 
matter,  who  held  this  to  be  the  praAice  amongft  them  \  and 
therefore  in  the  principal  cafe  the  court  denied  granting  an 
injunflion  to  ftay  the  executors  of  the  merchant  in  London^ 
from  difpofing  of  the  goods.  [A] 

[A]  A  trader  in  Lond§n  having  money  of  y,  S.  (who  refided  in  Holland)  in  his 
hands,  bought  Scuth'/ea  (lock»  as  factor  for  y.  S.  ^nd  took  the  flock  in  his  own 
name,  but  entered  it  in  his  account  book>  as  bought  for^.  S*  after  which  the 
trader  became  bankrupt.  Determined,  that  the  truft  llock  was  not  liable  to  the 
bankruptcy.  By  the  Lord  P^r/frr,  who  fadd  it  would  leil'en  the  credit  of  the 
nation  to  make  fuch  a  conflrudUon.     E:f  parte  Chiett,  Triniij,  1721. 

(i)  Snee  'u.  Pn/cot,  1  Atk.  245.  Cowp.  233.     Et  vide  Copeman  v.  G4/- 

(2)  Ex  parte  Dumas ^   2  Vcz.  586.      iant,  ante  i  vol.  314. 
I   Atk.  232.  S.  C.     Mace  v.  Cadcll, 


Cafe  45.  Hall  verfus  Hardy. 

Sir  JOiEPH 

Jejctll,  t  T  P  on  a  bill  brought  to  compel  the  defendant  to  make 

Ma^cr  of  11-..*..  ^^        .        /  ,. 

the  Rolls.  ^^    ^  fpccinck  performance  of  an    award,  the  cafe  was 

7,  £<^.  Ca.  Abr.  .  thus  ;  The  plaintiff  and  defendant  were  brother  and  iifter, 
»8.  pi.  35. 

Bill  lies  to  compel  a  fpccific  performance  of  an  award  to  cent  ey  an  etlat*,  wherr  the  party  fubmtt- 
lo|  fa|t  received  the  money  in  coaiidexation  wheicof  he  is  to  cunvcy  the  cliaie  lued  istx, 

between 
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between  wbom  there  was  a  dirpute  touching  the  fee-fimple  of     Hall  v. 
a  fmall  parcel  of  land  under  their  father's  will;  and  the      War*dt.. 
plaintiff  and  defendant  entered  into  a  bond  in  the  penalty  of 
200 /•  to  ftand  €0  the  award   of  arbitrators   touching  this 
matter.     The  arbitrators  made  an  award,  that  the  plaintiff 
(hould  pay  loi.  to  .the  defendant  at  fuch  a  day,  and  30/.  to 
the  defendant  at  another  day ;  and  that  thereupon  the  de- 
fendant (hould  procure  his  wife  to  join  with  him  in  a  fine  and 
4eed  of  ufes,  and  thereby  convey  the  premifles  to  the  plaintiff 
and  his  heirs.     The  plaintiff  paid   the  defendant  the    lo/. 
which  the  defendant  accepted  upon  the  day  on  which  it  was 
awarded  to  be  paid ;  afterwards  the  plaintiff  tendered  the  re- 
maining 30/.  on  the  day  on  which   that  was  awarded  to  be 
paid,  and  the  defendant  was  willing  to  take  the   money,  but 
would  not  execute  the  fine  and  deed  of  ufes.     Wherefore  the 
plaintiff  brought  this  bill  to  compel  the  defendant  to  a  fpeciiic     [  188  ] 
performance  of  the  award. 

Upon  opening  the  caufe,  the  Mafter  of  the  Rolls  faid,  he 
diought  this  a  ftrange  bill ;  for  which  he  knew  no  precedent, 
and  that  the  plaintiff  muft  fue  his  bond. 

Whereupon  I  urged,  that  the  plaintiff  had  adually  paid  the 
10 /•  according  to  the  award,  and  the  defendant  accepted  it, 
and  thereby  undertaken  to  perform  the  award ;  that  if  this 
(bit  were  not  to  be  allowed,  the  plaintiff  would  have  no  re- 
medy to  get  back  the  money  paid  by  her  to  the  defendant ; 
that  in  %  Vim.  24,  Norton  verfus  Manfell^  the  court  decreed 
a  fpecific  performance  of  an  award,  though  in  that  cafe  it  was 
not  executed,  and  in  ftriSnefs  of  law,  void. 

To  which  his  Honor  replied,  that  becaufe  the  award  was 
not  good  in  law,  therefore  in  the  cafe  cited  there  might  be 
reafon  to  decree  a  fpeciiic  performance.  However,  the  court 
defiring  to  know  what  the  counfel  for  the  defendant  had  to 
fay,  as  to  the  defendant's  having  accepted  part  of  the  money  ^ 
it  was  infifted  on  his  behalf  to  be  fufHcient,  that  there  was 
(unlefs  in  very  particular  circumftances)  no  inftance  of  a  bill 
being  brought  for  a  fpecific  performance  of  an  award.  Be- 
fides,  that  this  was  an  unreafonable  award,  {viz.)  that  the 
hu(band  (hould  procure  his  wife  to  join  with  him- in  a  fine, 
which  it  might  not  be  in  bis  power  to  do ;  and  therefore  the 

L  3  court 
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I  l«9  3 


Wh€Te  the  hof- 
Vtndiforav^Ui- 
ab^  confid-'m- 
tion)  covenanU 
fhai  his  wi^'e 
ihalljoin  with 
htm  in  a  6nc ; 
this  court  u  ill 
fnfoTce  a  per^ 
tormance  of 


f    X90   ] 

Difference  be- 


eourt  would  net  oblige  him  te  it,  Alfo  the  wifc^  joining 
ought  to  be  free,  and  not  by  the  compulfion  of  her  hufband  ^ 
fh^t  the  plaintifF  had  a  plain,  proper  and  natural  remedy, 
^hich  waLS,  to  fue  the  bond,  whereon  the  penalty  would  be 
recovered ;  and  even  |is  to  the  money  which  had  been  paid. 
If  the  defendant  would  not  perform  the  award  by  procuring 
l\\%  wife  to  join  with  him  in  a  fine,  the  plaintiff  might  recover 
jt  back,  as  received  to  the  plaintiff's  ufe, 

MafifT  of  the  Rolls:  There  have  been  a  hundred  precedents, 
where,  if  the  huiband  for  a  valuable  confideration  covenants, 
that  the  wife  (hall  join  with  him  in  a  fine,  the  court  has  de- 
<r<;cd  [Bj  the  hufband  to  d6  it,  for  that  he  has  undertaken 
it,  and  muft  lie  by  it,  if  he  does  not  perform  it. 
The  money  paid  in  purfuance  of  the  award  cannot  bo 
faid  to  have  been  paid  by  the  plaintiff  to  the  ufe  of  the 
pJaintiff  himfelf )  and  the  precedent  in  Mr.  Fernon  (hewsji 
that  this  court  has  decreed  a  fpecific  f^crformance  of  an 
award,  which  is  more  ^fpeci^Uy  reafonable  in  the  prefent 
cafe,  where  the  plaintiff  has  paid,  and  the  defendant  accepted 
part  of  the  money  awarded  j  for  by  this  acceptance  the  de-i 
fefi4a^nt  has  undertaken  to  perform  the  award,  has  confented 
to  it,  and  m&de  it  his  own  agreement  for  a  valuable  confidera* 
tion,  (viz.)  the  money  paid  him.  Wherefore,  take  a  decree 
for  the  defendant*s  performance  of  the  award,  upon  the  pay^ 
XO^r\\  of  the  refidue  of  the  money  awarded,  and  let  him  pay 
cofts,  it  being  a  defence  againft  confcience  to  take  the 
money  awarded,  and  yet  refufe  to  perforrp  his  part  of  the 
>ward. 

Note;  Thefe  decrees  may  not  have  been  ufual,  becaufe 
awards  are  commonly  tp  pay  money  j  in  which  cafes  a  bill  in 


pIy"LTcy?and  cquity  to  compcl  a  performance  is  improper  j  but  where  the 

todo  any  thing 

colltteral ;  and  w^y  a  V**  ^n  equity  may  he  prop«r  only  to  compel  a  performance  of  the  latter. 


purp<«fe 
Vri 


[V]  Becaufe  in  all  thefe  cafes  it  is  to  be  pr^fumed,  that  the  huft>and^  where  he 
covenants,  that  his  wife  (hall  levy  a  flfte,  has  firft  gained  her  conlcnt  for  that 
.  So  faid  by  the  Mailer  of  the  Rolls>  in  the  cafe  of  H'intix  v.  D'tvnuxj^ 
; ;  and  ^hat  the  iatereft  in  fuch  covenant  has  ^ecn  t^ken  to  be  an  in- 
herirancc  dclcjej^din^.  to  the  heir  of  the  covenantee.  But,  after  all,  if  it  can  be 
roaiie  appear  to  have  been  impoflible  for  the  huiband  to  procure  the  concurrenee 
of  his  wife,  (as  fuppofe  there  are  diilcrences  between  them)  furcJy  the  cou*t 
woul^  not  decree  an  igipoflibility,  cfpecially  where  the  huiband  offers  to  rjrturn 
ail    ihe   moi\cjr,  \vith  intercft  an4  cods,  and  to  fofwcr  all  the  damages^ 

award 
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avirard  is  to  do  iny  thing  in  fpccie,  as  to  convey  an  cftatc,  i^c.  Hall  v. 
in  fuch  cafe,  if  the  defendant  has  accepted  the  money  awarded  Hardy* 
him  in  fatisfadion  of  the  conveyance,  it  is  highly  reafonable,  ** 

that  be  (hould  make  the  conveyance ;  the  rather,  for  that  if 
the  plaintiff  had  fued  the  bond  at  law,  the  defendant  would 
have  been  relievable  by  bill  in  equity  againft  the  penalty  of 
the  bond,  upon  a  quantum  demnificafus.  So  that  fuch  a  decree, 
as  in  the  principal  cafe,  prevents  a  fuit  in  equity  (i). 


(i)  Reg.  Lib.  A.  1732.  fol.  554L 

Colton  verfus  Wilfon  &  al*.  Cafe  46. 

Lord  Chan* 

THE  defendant,  Mr.  ff^Ifon^wzs  a  counfel  of  note  at   ccllorKiNo, 
Leeds  in  Tork/hlre^  and  had  articled  to  purchafe  an  cftate   \^^'  ^**  ^^* 
in  Tori/hire^  for  4700/.    The  articles  were  dated  the  20th  of  Ore  articles  to 
February^  l^^^y  and  this  bill  was  to  compel  him  to  compleat   thct.trci'»Tn*der 
his  purchafe,  and  pay  bis  purchafe- money.  •  ^'"  "'^  p^**^- 

*    '  '  '  ed  in  equity  a- 

gainf^  rhe  heif} 
yet  m  fome  cafes  equity  will  compel  the  purch«fer  to  accept  the  tiile. 

The  cafe  was  thus  :  This  was  part  of  the  eftate  of  Hemj 
Taylor^  who  had  no  ifllie,  but  had  two  brothers,  George  and 
Hugh  Taylor ;  the  faid  Henry  Taylor  had  mortgaged  the  pre- 
mifTes  for  a  confiderable  fum,  amounting  to  near  as  much  as 
the  purchafe-moncy,  and  owing  other  debts,  he  made  his  will, 
dated  the  20th  of  February^  1722,  thereby  devifing  all  his  real 
cftate  to  his  youngeft  brother,  Hugh  Taylor^  and  his  brother-  * 
in-law,  (one  Rcrefby)  and  their  heirs,  in  truft  to  fell,  and  pay 
his  debts  and  legacies ;  and  what  remained  after  debts  and 
legacies,  was  to  go,  by  the  will,  to  the  teftator's  next  brother  [  191  ] 
|md  heir,  George  Taylor ^  who  was  beyond  fea,  in  the  fervice  of 
the  Eqft  India  company.  Soon  after  the  teftator  died.  Hugh 
Taylor^  the  teftator's  youngcft  brother,  and  one  of  the  truftees 
.  in  the  will,  alone  covenanted,  by  articles  dated  as  above,  with 
|he  defendant  lyUfony  to  fell  part  of  the  truft  eftate  to  the 
defendant  JVilfon  for  4700  /.  and  to  convey  the  f-ime  to  inifon 
at  his  requeft,  who  covenanted  to  pay  iotereft  for  the  purchafe- 
money  from  Lady-day  then  next.  The  creditors  of  the  tcfta- 
for,  Hemry  Taylor^  bring  their  bill  againft  the  defendant,  JVilfon^ 

L  4  to 


WiLSOK. 


[  '9*  ] 


(d)  M'lr'ovT  y. 
Smithy  vul.  1. 

20I. 

Though  It  be 
proper  to  prove 
a  will  of  lands 
in  equity,  jct 
the  .ame  is  not 
absolutely  ne. 
ccfl*jry,  any 
mote  than  it  is 
to  prove  a  deed 
in  *4uity* 
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to  compel  bim  to  complett  his  pnrchafe*  and  to  pay  hit  pur- 
chafe-money,  to  the  end  they  might  be  (atisfied  their  debts. 

The  defendant  ff^t^on  faid,  he  believed  He/iry  Tafl$r^  the 
tefiator,  did  duly  execute  his  will,  and  devife  the  premifles  to 
be  fold,  and  admitted  the  articles,  and  that  he  was  ready  to 
proceed  in  his  purchafe,  all  proper  parties  joining.  The  will 
was  proved  in  this  court  to  be  duly  executed :  but  the  help 
who  was  beyond  fea.  In  the  Eqfl  India  company's  fervice, 
though  made  a  party- defendant,  yet  had  not  appeared  to,  or 
anfwered,  the  bill ;  and  the  defendant  fFilfony  though  be  was 
at  firft  willing  to  purchafe  the  premifles,  and  had  entered  on 
good  part  thereof;  yet  other  part  of  this  eftate,  on  which  he 
had  not  entered,  being  much  out  of  repair,  the  tenants  racked^ 
and  the  rents  likely  to  fall,  he  was  now  defirous  of  being 
difcharged  from  his  purchafe. 

And  it  was  on  his  behalf  infifted,  that  this  being  in  the 
cafe  of  a  will  not  proved  in  equity  againft  the  heir,  it  was  a 
defedive  title  ;  that  none  of  the  witneflcs,  that  had  been  ex- 
amined for  the  will,  could  be  read  againft  the  heir,  who  in  this 
cafe  was  probably  adverfary,  and  offended  by  the  will :  or  elfe 
it  might  be  reafonably  prcfumed,  that  he  would,  though  be- 
yond fea,  have  been  prevailed  on  to  put  in  his  anfwer  to  the 
bill:  but  that  the  heir  might  watch  for  an  opportunity  till  the 
witneiTes  tcf  the  will  (hould  be  dead,  when  he  would  conteft  the 
will ;  and  though  the  defendant  had  faid  in  his  anfwer,  that  he 
was  willing  to  proceed  in  the  purchafe,  yet  it  was  upon  terms, 
that  all  proper  parties  (hould  join,  one  of  which  proper  parties 
was  the  heir  at  law;  and  that  it  would  be  a  difficulty  on  the 
court  to  compel  an  unwilling  purchafer  to  accept  of  a  purchafe, 
if  there  were  any  colour  of  objcSion  to  the  title,    [a) 

Lord  Chancellor :  It  is  very  proper  that  a  will  difpofing  of 
lands  {hould  be  proved  in  equity,  efpecially  in  the  cafe  of  a 
modern  will.  But  I  cannot  fay  this  is  abfolutely  necefiary  to 
make  out  the  title,  any  more  than  it  would  be  to  prove  a  deed 
in  equity,  by  which  the  eftate  is  fettled  from  the  heir  at  law, 
after  the  anceftor*s  death.  The  will  prevents  and  breaks  the 
defcent  to  the  heir,  as  much  as  a 'deed,  and  the  hands  of  the 
witnefles  to  the  will  may  be  as  well  proved  as  thofe  to  a  deed, 
and  it  is  the  better,  if  in  the  indorfement  to  the  will  it  is 
3  mentioned. 
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fflcntioded,  that  the  will  is  tttefted  by  three  witneflef »  who    Colton  «» 
fubfcribed  their  names  in  the  prefence  of  the  teftator.  Wilsok, 

Now,  as  it  would  be  no  objedion  to  a  title,  if  a  modern 
deed,  on  which  the  title  depended,  was  not  proved  in  equity, 
why  ihould  it  be  fo  in  the  cafe  of  a  will,  where  the  fame  ap* 
pears  to  be  duly  attefted  by  three  witnefles,  whofe  names  are 
mentioned  to  have  been  fubfcribed  in  the  prefence  of  the 
teftator  ?  but  in  the  prefent  cafe  it  appears  the  defendant, 
who  articled  for  the  purchafe,  knew  at  that  time  that  the  heir 
was  beyond  fea,  and  ftill  accepted  the  title,  without  infift-  [  ^93  3 
ing  that  the  heir  (hould  join,  or  that  the  will  (hould  be  prov- 
ed againfl  the  heir.  Alfo  the  defendant  admits  by  his  anfwer, 
that  the  will  was  duly  executed,  and  by  entring  upon  great 
part  of  the  eftate,  has  himfelf  executed  the  purchafe;  for 
which  reafon  let  him  pay  the  reft  of  the  purchafe  money,  with 
intereft,  according  to  the  articles,  and  at  the  fame  time  let 
the  tniftees  and  mortgagees  join  in  proper  conveyances  to  the 
defendant  the  purchafor  ( i  )• 

It  feems  in  this  cafe  to  have  been  a  great  help  to  the  title, 
Aat  the  mortgage  made  by  the  teftator,  and  prior  to  the  will, 
was  for  the  greateft  part  of  the  purchafe  money,  which  muft 
be  kept  oh  foot  for  the  prote&ion  of  the  title* 


(i )  Reg.  Lib.  A.  1732.  fol.  574.  by  the     a  rehearing  the  former  decree  having 
name  of  Coitm  v.  JUufify,  to  decreed  on     difcharged  fFii/h/t  from  his  purchafe. 


Rogers  ver/us  Rogers.  Cafe  47. 

ONE  made  his  will,  and  thereby  gave  5/.  to  his  bro-  J^J^^f";. 

ther,  (who  was  his  heir  at  law]  and  made  andconfti-  Sei.CjuuiCba! 

tuted  his  diarfy  belovid  wt/e  his  fole  heircfs  and  executrix  of  ca'temp.TaI. 

all  his  lands,  and  real  and  perfonal  eftate,  to  fell  and  difpofe  *^* 

thereof  at  her  pleafure,  and  to  pay  his  debts  and  legacies,  jo^^pi.'ifi.  * 

The  queftion  was,  whether  the  wife  was  a  truftce  for  the  ^fc\"  foiVbdr 

heir  at  law,  as  to  the  furplus  of  the  real  eftate,  after  the  pay-  «<•»«<!  «ecutrir 

ment  of  the  teftator*s  debts  and  legacies  ?  and  perfonal 

eftate^  to  fell  and 
difpofe  thereof  at  her  pleafure,  to  pay  hit  debts  and  legacies,  and  gives  his  brother  (who  vras  hU  neit 
of  kin  and  heir)   5  1.  the  wife  hat  the  reiidue  to  her  own  ufe,  and  not  as  a  truftec. 

After 
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ftooi»s<9^         Afiter  great  debate  by  counrd  on  both  fides,  the  Lori 

f^oB^^s^       Chancellor  decreed^  that  the  teftator's  wife  was  intitled  to  the 

premilTes  devifed^  for  her  own  benefit,  and  that  there  was 

no  refttlting  truft  to  the  heir  at  law  of  the  teftator  ;  that  tb^ 

cafe  of  North  verfus  Crompton^   i   Chan.  Rep.  ig6.    was  in 

[   194  ]     point  ;  that  th^  devifc  that  the  wife  (bould  be  fole  heirefs  of 

ffl  Koy48»        the  real  efbte,  (fid  In  every  refpedl  place  her  in  the  {a)  (lead 

^Hvt.  of  the  heir,  and  not  as  a  truftce  for  him  5  that  it  was  the 

plainer,  by  reafonofthe  language  of  tendernefs  and  affedion, 

h'u  dearly  hlwed  wifi^  which  muft  intend  to  her  fomethinj^ 

beneficial,  and  not  what  would  be  a  trouble  only.     And  what 

made  it  Hill  ftronger  wM,  that  the  heir  was  not  fqrgot,  but 

had  a  legacy  of  5  /•  left  hioi  (i ). 

Memorandum :  On  the  other  fide  was  cited  the  eafe  of  Tht 
Count€j%  of  Briftol  stt{yx%  Hungtrf$rdy  %  Fern,  645.  where  one 
d^vUed  bis  real  eftato  to  be  (old  for  the  payment  of  his  debts, 
and  the  furpluSj^  if  any,  to  be  deemed  perfonal  eftate,  and  to 
go  to  his  executors,  to  whom  he  gave  20  /.  a- piece.  Decreed 
the  furplus  a  truft  for  the  heirs  at  law.  fiut  the  court  thought 
this  a  rCJ  ftran^e  determination,  aqd  to  |o  much  too  far. 

Tbompfon^ 

[d  This  m:\y  well  be  thought  a  fbange  determhiation,  and  the  rather,  for 
thit  Mr.  Firn§m  fays,  it  was  affirmed  in  pirUamcnt.  The  cafe  is  differently  re- 
ported  in  the  book  intitled  Pncedents  in  Chancery,  {f.  81.)  where  it  is  faid,  the 
furplus  was  decreed  a  truft  in  the  executors,  fubjeft  10  diftribuHon.  And  this  is 
warranted  by  the  Rcgifter*5  book,  Tho  decree  appears  to  bear  date  3  Jir^,  l^>9T» 
and  to  have  been  made  by  Sir  John  Trevor,  the  [then]  Mailer  of  the  Rolls.  The 
words  whereof  are  as  follow  ;  <'  And  as  to  the  i'urplus  of  the  faid  eftate,  after  the 
•«  debts  and  legacies  paid,  his  Huncr,  having  been  attended  with  the  will,  and 
'*  having  confidered  thereof,  de;J»red,  that  the  faid  teftator  having  by  his  faid  will 
**  given  to  each  of  his  executors  iro/.  a-piecc,  there  is  a  rcfulting  truft  in  thtm 
**  for  the  benefit  of  the  rcprcfentatives  of  the  faid  teftator  ;  and  that  the  defendants 
•'  Mrs.  Reppington  and  Mrs.  Meredith,  who  were  coheirs  and  reprefentatives  of 
••  the  faid  teftator.  Sir  WilliAvt  Bajfet,  were  well  intitled  thereto ;  and  doth  there. 
*•  fore  order  and  decree,  that  the  refidue  and  furplus  of  Sir  William  Bajfei*^  eiUte, 
«*  his  deUs  and  legacicj  being  paid  as  aforcfaid,  be  equally  dillributed  between 
'•  them."  It  further  appears  by  a  fubfequent  order  of  the  18th  of  November, 
1708,  in  the  above  menttcmed  caufr,  that  this  part  of  the  decree  was  affirmed  in 
parliament,  for  it  recites,  that  the  decree  of  the  3d  of  July  had  been  figned  and 
inrolled,  and  that  the  judgment-creditors  appealed  to  the  lords  in  parliament, 
who  on  the  26rh  o{  Fei rue fy\  1705,  adjudged,  (2)  that  the  decree,  fo  far  as  it 
had  been  executed,  should  not  be  fet  aiide  or  opened  :  but  that,  as  to  the  money 
remaining  undivided,  purfuant  to  the  decree,  the  appellants  were  to  be  let  in  tof 

(1)  Reg.  Lib.  B.   1732.  fol.  330.         (2)  x  Bro.  P.  C,  66. 

fatisfaf^iQQ 
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*  Thompfon's  Cafe,  Cafe  48. 

Lord  Chan* 

THIS  caufe  being  at  ifTue,  a  commiffion  was  granted  cellor  Kxko, 

to  examine  witneflcs   at  jtlgien^   in   Jfrica^    where  aEq.Ct.Ak, 

(among  others)  two  witnefles  were  examined  for  the  plaintiff.  4^9*  pi*  <<• 

But^t  fell  out  that  before  the  execution  of  the  commiffion»  the  bei.7|  fnated 

plaintiff  died,  but  neither  tho  commiiEoners  nor  witneffes  j!ifl^eA*iiii^ 

had  any  notice  of  the  plaintiff's  death.     And  one  of  the  J^VK"*^^^. 

witneffes  thus  examined  was  dead,  the  other  was  living.     The  in  ftriOnertrtiM 

plaintiff  thus  dying  before  the  execution  of  the  commiifion,  [he^tlJtflU**'** 

it  was  infifted,  that  the  fuit  was  thereby  abated,  the  execution  ^*'«  examined 

of  the  commiifion  for  that  reafon  irregular,  and  that  the  tkeofthcpiai«. 

depofitions  flibuld  be  fupprcflcd  j  and  there  being  feme  doubt  ^f^J[^^,;  ^ 

about  the  fdd,  the  court  referred  it  to  the   Mafter   (Mr.  *>ciu  regular, 

Llghtboum)  to  date  the  faft,  with  bis  opinion  thereon.  JJitneX  wl,^ 

The  Mafter  ftated  the  h£\.  to  be  as  above  j  together  with   ^"  ^"**' 
his   opinion,  that  the  depofltions   were  regularly  taken,  it      [  *I95  1 
being  before  notice  given  to  the  commiflioners^  or  witneffes, 
that  the  plaintiff  was  dead  ;  and  that  this  be)lig  in  a  court  of 
equity,  and  done  to  fatisfy  the  confcience  of  the  court;  tho 
depofitions  of  the  witneffes,  where  neither  |be  witneffes  nor 
the  commiiEoners  had  notice   of  the  death  of  the  plaintiff, 
might  reafonably  be  of  as  great  weight,  as  if  the  plaintiff  had      [  iq/^  j 
been  really  then  Uving :  otherwife  great  delay   and  expence 
might  enfue  to  the  fuitor ;  and  as  to  the  witncfs  that  died  after 
examination,  if  his  depofitions  were  to   be  fuppfeffed,  the 
plaintiff,  by  the  %St  of  God,  would  be  quite  deprived  of  the 
l)enefit  of  his  teftimony ;  and  the  Mafler  grounded  his  opinion 
on  the  cafe  of  Sir  Randolph  Crew  verfus  George  Fernoftj  efq; 
(/?)  where,  upon  a  eommiffion  to  examine  witneffes,  fome  (4r)Cro.Ctr.fyw 
of  the  witneffes  were  examined  after  the  demife  of  the  crown,   8^1^*^"^,'*^^*  . 
but  before  the  commiffioners  bad  notice   thereof,   and  the   powder, 
commiflioners  furceafed  their  examination  ftfter  fuch  notice  j 


fatisfa6lion  of  their  debts,  according  to  the  priority  of  their  feveral  fecurities.  Afker 
which  the  order  proceeds  tq  give  fome  dircdions  in  regard  tq  the  creditors.  Jt  \t 
obvious  to  perceive  that  the  fame  pcrfons  being  heirs  and  likewife  next  of  kin, 
(though  they  took  only  in  the  latter  ^apacitjr]  occafioned  this  miftake  in  Mr. 
rernea\  Report  of  the  cafe, 

and 


De  Term..  $.  Trin.  1733. 


Thomfsok^s 

Cafe. 

Witneflit  ex* 
amined  in  a 
comciifllon  :ff- 
ter  {hejemife 
•»f  the  crown, 
but  btfoit  on. 
ttce  tktrcr>F,  lU- 

cd  fdr  f^virfy 
if  they  fwctr 


t  ^97  ] 


and  the  Lord  Keeper  [Coventry]  the  Juftices  yoneSf  Teherfdn^ 
and  Crook^  with  Mr.  Baron  Dcnham^  held  the  examination  re- 
gular ;  and  the  Judges  further  held,  that  the  faid  examination 
being  before  notice  of  the  demife  of  the  crown,  the  witnefles 
might  be  indi<acd  for  perjury  if  they  fwore  folfe;  in  regard  . 
what  the  commiflioners  did  was  legal,  and  no  inconvenie;hft 
could  rcfalt  from  allowing  this  evidence;  whereas  if  it  were 
to  be  adjudged  othefwife,  many  trials,  vcrdids  and  attainders, 
where  the  proceedings  were  after  the  king's  demife,  but  be- 
fore notice  thereof.  Would  be  irregular,  which  would  be  very 
inlfchievous. 

Whereupon,  after  hearing  counfel  on  both  fides,  the  Lord 
Chancellor  faid,  the  Mailer's  report  was  a  very  judicious  one, 
and  held  the  depofitlons  to  be  regularly  taken. 

Then  it  was  infifted  by  the  Attorney  General,  that  the  de- 
pofition  of  the  witnefs  that  was  living,  and  who  might  be 
examined  over  again,  might  be  fupprefled. 

But  his  Lordihip  faid,  he  would  make  no  difference ;  and 
that,  though  in  ftn<^nefs  there  was  an  abatement  by  the  death 
of  the  plaintiff,  and  no  fuch  caufe  in  ejfij  as  that  in  which  the 
witnefles  had  been  examined  \  yet  it  being  in  a  court  of  equity, 
and  where  the  commiflioners  and  witnefles  had  no  notice  of 
the  plaintiff's  death,  it  could  not,  in  reafon  or  juftice,  affed 
the  validity  of  the  dcpofitions,  which  were  therefore  allowed 
to  (land  In  totOy  as  well  with  regard  to  the  witnefs  now  living, 
as  to  the  witnefs  that  was  dead. 


Cafe  49. 

Lord  Chan- 
cellor King. 

#Iq.  Ca.  Xb. 
19.  pl.15,  ftc. 


Lord  Carteret  verfus  Pafcha!. 

UPON  the  marriage  of  Sir  Thomas  Bromfall with  Alary 
Colirgy  articles  were  entered  into,  dated  the  7th  of 
0^7tfArr,  1704,  whereby  Sir  Thomas  Brornfall  covtnt^nted  to 
fettle  500  /.  a  year  on  his  then  intended  wife  Mary  for  her 
life,  for  her  jointure. 

Sir  Thomas  Brom/allj  foon  after  the  marriage,  died ;  and 
dame  Mary^  his  widow,  brought  her  bill  in  equity,  to  recover 
her  500  /.  per  annum^  and  the  arrears  and  future  payments. 
And  whereas  the  lady  Bromfall  had  agreed  to.  buy  in  a  mort- 
gage on  part  of  the  real  eftate  of  Sir  Thomas  BromfaU^  com* 

prifed 
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prifed  in  thefe  articles;  on  the  cdt  of  Murtb^fiptim  Jnns^    ^^  C*^- 

"^  TERET    ?;• 

it  was  decreed  by  die  Lord  Chancellor  Cniip^y.  tbac  the  pof*     PaschalI 

ieffion  of  certain  lands  mentiooed  in  the  decree^  part  of  tb^ 

real  eftate  of  Sir  Thomas  Br^^lk  and  which  was  liable  to  a 

mortgage  before  made  thereof,  Ihould  be  forthwith  delivered 

tWthe  Izdy  BromfiiU 'y  and  that  the  tenants  thereof  fhould  pay 

their  arrears  of  rents  and  future  rents  to  her,  and  that  flic 

Ihould  enjoy  the  iame,  until  flie  ihould  be  reimburfed  what 

Ihe  ihould  have  paid  towards  jthe  mortgage  on  the  eftate,  with       [  i^  j . 

intereil,  and  likewife  all   arrears  of  her  annuity  or  yearly 

rent  of  500  /•  with  cofts,  and  the  Mafter  to  ice  what  the 

iame  ihould  amount  to.  ^ 

Lady  Br$mfdB  married  DoAor  Hirheri ;  whereupon  the  fuit 
being  revived,  the  Mafter  reported  ^S%T  L  15/.  "ji.  tol^e 
due  for  the  arrears  of  this  rent  at  Lady^dayj  17 14;  which  re- 
port was  confirmed.  By  indenture  dated  the  9tb  of  Jun^^ 
1729,  DoAor  Herbert  aifigned  the  faid  arrears  of  4527  /•  15  r. 
7  d.  and  all  fubfequent  arrears,  together  with  all  benefit  of 
the  faid  decree,  and  the  proceedings  thereupon,  to  the  lord 
Carteret  and  Sir  Clement  Cotterell^  and  alfo  demifed  the  faid 
annuity  or  yearly  rent  of  500  /•  unto  them  the  faid  lord  Car^^ 
teret  and  Sir  Clement  Cotterellj  for  ninety  years,  if  Dodor 
Herbert  and  lady  Bromfall  his  wife  ihould  fo  long  live ;  and  by 
deed  poll  dated  the  12th  of  the  faid  June^  17^99  it  was  de- 
clared, that  the  faid  affignment  was  intended  to  veft  the  pro- 
perty of  the  faid  debt  in  the  faid  truilees,  in  truft,  that  after 
the  lady  BromfaWs  death,  and  not  before,  they  ihould  pay 
500/.  due  from  Do^r  Herbert  and  his  faid  wife,  to  Sir 
Thomeu  Cr$f$y  baronpt  \  and  afterwards  ihould  pay  3900  /.  to 
the  lady  Granville^  in  full  of  all  demands  due  to  her,  and  in 
truft  to  pay  the  refidue  to  fuch  perfons,  and  infuch  manner, 
as  he  by  his  deed  or  will  ihould  appoint. 

In  O^iber^  ^T^9>  Doftor  Herbert  died :  afterwards  lady 
Brcmfally  furviving  her  faid  hufband,  died  on  the  2d  of  Aprils 

1730- 

Under  this  aflignment  and  deed  of  truft  made  by  Doctor 
Herbert  J  Sir  Thomas  Crofs  claimed  his  debt  of  500/.  upon  a 
bond  due  from  Doftor  Herbert  j  lady  Granville  alfo  claimed 
the  3900/.  by  way  of  debt  due  from  the  faid  Do&or  Herbert.     [   loo  ] 

And 
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tord  Car-     And  the  afiignment  being  voluntify  is  to  the  TurpIuS^  Ad 

TBRBTv.      qucftion  was,  whether  the  adminiftratrix  of  Dodor  Hirhert% 

who  was  the  defendant  Sufanngh  Hirhirt^  or  the  adminiftra- 

\x\k  of  lady  Brmfall^  who  was  the  defendant  Etaahtth  Pt^bul^ 

was  intitled  to  this  furplus  \ 

A  maiiHlcfrea  And  firft  it  was  admitted  oh  all  (ides,  that  if  a  ttAti  in  hil 

raio8**lnhb  ^"^^  "S^^  ^^  intitled  to  a  bond,  or  other  chofe  en  anlin^  he 

mright,  mav  may  aOign  it  without  any  confideration  ;  but  here,  it  was  ftid, 

^'tbout  a  con*  was  a  chofe  en  aSlion^  which  the  hufband  had  only  in  right  of 

^rAnw  iy.        *^*^    ^*^^»  *"    "^^^^^  ^^'^  ^^  ^^^  "^  (^)  abfolute  title  to  it, 
lonetv.Eariof   btit  only  a  right  to  endeavour  to  reduce  it  into  pofleffion,  if 
^  be  could,  during  the  joint-lives  of  hihfi  and  his  wife  \  which, 

if  he  tbould  not  be  able  to  do,  the  fame  would  remain,  as  it 
was  originally^  in  the  wife  j  for  which  the  cafe  in  %  Ferui 
4.0 1  •  of  BUrntit  verfus  Kinajion^  was  cited,  and  relied  upon  at 
in  point  \  the  court  alfo  appearing  to  be  of  the  fame  opinion* 

B^roii  pofTcfTed         2^^>  ^^  ^'^^  agreed,  that   where  the  baron  is  thus  intitled 

of  •  chofe  en  jo  3  chofe  en  aSfion  (DJ,  as  he  hiay  releafc  or  forfeit  it,  fo  it 

0f  his  wife,  may  he  (hould  aflign  it  for  a  Valuable  cbnflderation^  (as  had  un- 

C!!iuawl  «a-  doubtcdly  been  done  in  the  principal  cafe,  in  rcfpeil  to  Sir 

fijcration.  Thomas  Crofs  and  lady  Granville)  it  would  be  goodi 

fccmd,  rf  there  be  no  confideraciun* 

C    2C0  ]  ylly^  it  was  alfo  admitted,  that  in  the  principal  cafe  therfc 

was  a  diverfity  betwixt  the  arrears  of  rent,  that  accrued  during 
the  coverture,  and  fuch  as  had  grown  due  before  the  cover- 
ture ;  and  that,  as  the  profits  of  the  wife's  Lnd  would  belong 
to  the  hufband  during  the  coverture,  fo  the  rent  ifluing  out  of 
-  the  land  during  that  time,  and  which  was  payable  by  the  ter- 
tenant  in  refpecl  of  the  profits,  might  belong  to  the  huA>and  \ 

for  which  reafon,  the  authorities  fay,   that   the  hufband  may 
(*)iRolUAb.       ,  .        '     .  ....  ,,%  ^ 

338.  alone  avow  for  rent  incurred  durmg  the  coverture  (6;« 


[D]  It  is  to  be  obferved,  that  in  all  cafes  where  a  hufband  makrs  a  fettlement 
of  nis  own  etlate  on  his  wifcj  in  confideration  of  her  fortune  ;  the  wife's  portion^ 
though  confiiling  of  cho/m  en  aclUti,  and  though  there  be  no  particular  agreement 
f.r  that  purpofe,  is  looked  on  as  purchafcd  by  him»  and  will  go  to  his  executorsi 
Frecedents  tn  Chancery^  63,  Cieland  verfu$  Cieland^  and  2  Vtrn.  50 1.  BUis  mnd 
Mar/in  verfus  LaJj  tltrcford.  The  fame  point  appears  to  have  been  determined 
by  the  Lord  Ccnvper  in  the  cafe  of  Packrr  vtr(\is  IJjndbam,  Mich.  1/  15,  accord* 
-"»Kor's  "Report  of  that  cafe*      I're.  Chai  412* 

But 
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£ut  with  regard  to  the  decree  obtained  for  thefe  arrears  hf  Lord  OaI^ 
the  hufband  and  wife,  it  was  infifted,  that  this  did  not  any  way  "'^bt  <« 
alter  the  cafe;  for  that  the  decree  was  but  in  nature  of  a 
judgment  and  if  therfe  iho^ild  be  a  joioc  judgment  ^obtained  by 
the  hufband  and  wife,  and  the  hufband  in  his  life-time^  wichoot 
mny  coniideration,  (hould  affign  it,  this  ¥i^ouId  hot  prevent  the 
judgment  (nor  by  the  fame  reafon  a  decree]  from  furviving  to 
the  wife,  if  the  huiband  (hould  die  firft,  as  he  did  in  this  cafe  ; 
and  that  confequently  the  adminiftratrix  of  the  lady  Brom/alt 
was  intitled. 

The  Lord  Chancellor  took  time  till  the  next  day  to  confider  !  jid^«t,^ 

of  it,  when  he  declared  it  to  be  his  opinion,  that  not  only  Sir  '«'«««tended 

Thomas  Cr^fs  tnd  lady  GranvilUj  (in  truft   for  whom    this  tbehuftaa/ 

affignment  was  made)  as  they  were  juft  creditors,  and  for  a  Jrt*houtf"c«L 

valuable  coniideration,  were  intitled  to  the  benefit  of  fuch  W«r»ti«ii  j  i» 

If  a  jadgmeflt 

afSgnment ;  but  that  alfo  conudering  how  this  cafe  was  ^cir-  t>e  (Ken  ja  tndk 

cumftanced,  even  the  voluntary  affignment  of  the  furplus   of  who  mwif*''*" 

the  arrears  by  Dodor  Hiriirt  altered  the  propertv>  and  would  ^^^  ^y  tm^stmt 

intitkhisadminiftratrix  thereto  in  preference  to  the  admini-  is  In  po(rei2k>ii 

ftratrixofthelady5r^w/tfi/i  for  that  the  decree  faid,  the  lady  t^VdVd^^h/** 

Bron^all  (hould  hold  and  enjoy  the  premises  until  paid,  and  ^u^and  ma^ 

that  the  tenants  (hould  attorn  to  her.     Now  it  was  admitted,  eiitendedYnl 

that  under  this  decree  Dodor  Htrbert  zni  his  lady  were  in  It'^?'"**'!!^ 

/  tbe  fame  rejiba^ 

poflcffion  until  theDoflor's  death  \  theconfequenceof  which   <<' the /eme  faav 
was,  that  this  was  an  equitable  extent,  and  to  be  taken  as   it   \n6'lwi^^b^ 
would  be,  were  it  a  legal  extent  1  in  which  cafe   it  would  be   «nfj'a.<ici>i  du4 

Co  her  It  pai4 

very  plain,  that  the  hufband  alone  might  have  aligned  the  ex*   ^d  Ae  is  in' 
tended  intereft,  as  in  the  prefcnt  cafe  he  had  done  5  that  fup.   fa^lfd  fnTe^^^^^^^ 

pofe  a  judgment  be  given  to>/.   in  truft  for  a  feme  fole,  who  <*y"«>  >»<*  nw- 

lit  .  ri.i  .  ^  ^  ■"'*•>  «*»«  huf- 

married  ;  and  the  cognizee  of  the  judgment  in  truft  for   the   band  may  a/figa 

wife,  and  the  wife  thereupon,  by  the  confent  of  fuch   truftee,  iLrrlder^tiun^J 

is  in  pofleffion  of  the  land  extended;  furcly   the   hufband   in  ^o;  >^  i»  <»  "a- 

fuch  cafe  might  alone  affign  over  this  extended  intereft,  as  he  tent.        "* 

might  the  truft  of  a  term  to  which  his  wife  is  intitled  ;  accord-      [*20X  1 

ing  to  a  folemn   refolution  of  this  court,  and   which    was 

affirmed  in  the  houfc  of  lords  in  la)  Sir  Edward  Turner's  cafe.  ^\V'  ^"^^7* 

*  %  Vern.  17^ 

Tud.T  verfus 
Samyne,  Pre.  Cha.  419.  Packer  ▼erfus  WyaJham. 

Wherefore  his  Lordibip  was  of  opinion,  firft,  tliat  Sir 
Thomas  Crofs  (hould  be  paid  the  money  due  on  his  bond  ;  next,, 
that  tbe  lady  GramiUh  v^s  intitled  to  her  3900  A  a;)d  that  the 

furplus 
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'    lAid  Cak-    topltts  of  the  arrean  did  belong  to  the  adminiftntriz  of  d< 
TitBT  V.      Htrhrt  and  not  to  die  adminiftratrix  of  his  wife  the 

This  daciM  ms  aftecwaida  affirmed  in  the  bout 
lords  (a). 


(I)  Vid«  Sfnt T.  Wjm,  ante,  i  Td.         (s)  4  Bro.  P.  C.  168. 


s 


Term,  S.  Michaelis,  tyj^. 


Brown  &  Ux^  ver/us  Elton.  "  Cafe  50* 

Lord  Chan* 
On  an  Afpialfnm  d  Deem  at  tbt  Rdlli%  cellorKiNo. 

1  R  John  Brown  married  a  young  gentIe^/lroitt5in>  who  had  »*^  ^»-  Ab* 

a  legacy  of  400  /.  left  her,  payable  at  her  marriage.     Sir  Muiband  and 

^ibn  Brown  demanded  the  legacy,  but  the  executbr  refufcd  to  Ug«J"iven*t<i 

pay  it,  unlcfs  fomc  fettlement,  or  provifion  werd  made  foi*  the  ****  *'*^»  ^^^ 

.      r    ,         .  •     ..  «.        .  .      .  o.       court  Will  not 

the  lady }  but  on  thofe  terms  offered  to  pay  the  legacy.     Sif  compel  the  pay. 

John  J-efufcd  to  make  any  fettlement,  (nor  ai  yet  had  he  made  Ttulhlh^^M 

any)  and  with  his  wife  brought  this  bill  for  the  recovery  of  the  [J*^*^^*  fomc  fet- 

legacy*  wife. 

The  caufe  beitlg  firft  heard  at  the  ]&oIt^,  it  Was  there  order* 
fd,  that  the  plaintiflT,  Sir  johriy  (hould  make  his  propofals  be-» 
fore  the  Mafter,  and  (hould  alfo  pay  the  cods  of  the  fuit,  iil 
regard  it  appeared,  that  thfe  defendant,  the  executor,  as  well 
before  the  bill  was  brought,  as  alfo  by  his  anfwer,  offered  to  pay 
the  legacy)  on  Sir  John^h  confenting  to  make  the  fettlement  on  [  2toi  j 
his  lady. 

And  now,  on  Sir  John^^  appealing  from  this  decree  to  thd 
Lord  Chancellor,  it  was  iniifled  by  the  Attorney  General  and 
Mr»  WUlti^  that  this  being  a  legacy  given  out  of  a  perfonal 
tftateonly,  the  plaintiff' and  his  wife  might  have  fued  for  the 
fame  in  the  fpiritual  court,  and  recovered  it^  without  being 
tied  down  to  any  terms  of  making  a  fettlement  \  and  meafures 
of  judice  ought,  as  much  as  poflible,  to  be  uniforih  and  con* 
liftent  in  all  courts  \  that  as  this  was  a  mere  perfonalty,  which 
the  bufband  might  rclcafe  (j)^  the  impofmg  terms  upon  him',  («)  See  tht  ne»t 
was  Uking  from  him  the  benefit  of  the  law*  Befides,  400/.  ^'^^  P^^^^^'"** 
was  a  fmall  fum  to  require  a  fettlement  for)  and  there  have 
been  inftan^es  (i),  where  equity  has  refufcd  to  compel  the    [h)  Adams  ▼. 

Vpl.  III.  M  laying    ?«"«.» ^^13. 
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Browk  v.  laying  out  very  fmall  portions ;  that  fince  the  executor  bad 
Elton.  admitted  aflets,  he  was  rather  to  be  looked  on  as  a  debtor  for 
this  400/.  than  as  a  truftee;  and  fuppofing  it  to  be  the  cafe 
'of  a  common  debt,  it  muft  Teem  a  pretty  ftrange  defence 
made  by  a  debtor^  whea  fued  by  bis  creditor,  tQ  (^y,  **  I  will 
^*  not  pay  your  debt,  becaufe  you  have  not  made  a  jointure  or 
^*  fettlement  on  your  wife/^ 

In  anfwer  to  which  it  was  urged  for  the  defendant,  that  thofe 
who  would  have  equity,  ought  to  dg  equity  ;  that  where  the 
hu(band  could  recover  the  wife's  portion  at  l^w,  equity  would 
not  interpofe,  fo  as  to  compel  a  fettlement  or  provifion  for  the 
wife ;  bu(  where  the  huiband  comes  here  to  be  aflifted  in  re* 
covering  his  wife's  portion,  this  court  may  give  their  affift- 
£  204  ]  ance  on  what  terms  they  (baJl  think  reaibnable,  and 
nothi|)g  <;an  be  more  seafonabJe  than  that  tare  Ihould 
be  taken  tp  n^Jte  a  proper  proviiion  for  the  wife,  and  the 
ifluf;  of  th^  marriage ;  that  agreeable  to  this  has  been 
the  cpRftanH;  prs^ice,  asiix  2  Vnn.  494.  Laif  OxendnC^  cafe^ 
wber^e  it isi^id.by  the  \,^xA  K^eepcr  [jyrigbt^ that  a. court  of 
equity  iyiU.(^lige  a  hu(band,  who  cones  there  for  his  wife's 
portion,  to  make  a  fettlement  upon  her  by  way  of  jointure^ 
or  to  fecure  a  maintenance  to  ber,^  in  c^fe  (be  fufvives.  So 
in  2  Vcrn.  626.  LufUn  li  XJx*  verfus  Tempi/)  l^  a}\  a  divcr- 
fity  is  taken  by  the  Lord  Cowpety  between  a  hulba^d,  and  wife's 
coming  into  equity,  to  demand  an  ej^cutioi;  o(  the  truft  of  ^ 
real  efl^ate,  (in  which  cafq  the  court  will  make  no. terms  with 
the  hulband,  forafmuch  as  when  the  wife  has  recovered  th« 
edatc,  (he  may  keep  it;)  and  where  a  hulband  fues  there  for 
a  pcrfonal  demand,  in  right  of  bis  wife  \  becaufe,  as  fbis  latter, 
when  recovered^  will  belong  to  the  hulband,  therefore  this 
court  may  infill  upon  terms,  as  being  in  diminution  of  his  right. 
<^)  Voi.f.  38a.  Alfo  the  cafe  of  Jacolfon  verfus  IVilliamsy  [a)  was  cited,  where 
the  hulband  was  a  bankrupt,  and  imitlcd  to  a  legacy  given  to 
his  wife  dumfola^  and  the  affignces  under  the  commiflion  fued 
for  this  legacy ;  whereupon  the  Lord  Gewfer^  and  after  him 
the  Lord  iWi^r/zi^^/t/ denied  relief,  until  fome  provifion  was 
made  thereout  for  the  wife ;  for  that  the  aflignees  under  the 
commitTion  could  bo  in  no  better  condition  than  the  hulband,  the 
bankrupt  himfelf  >  and  he  would  not  have  been  intitled  there- 
to without  providing  for  his  wife.  So  in  the  cafe  of  />«/. 
verius  Hallj  on  the  laft  day  of  petitions  before  the  prefent 

Lord 
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Lord  Chancellor)  the  hu(band  was  not  allowed  to  have  his 
wife's  portion)  without  firft  niaking  his  propofals  before  a 
Maftf  r,  Ui  order  to  a  fettleaent  or  provifion  for  her« 

Neither  was  it  material,  what  the  fpiritual  court  would 
have  done,  had  the  hvlband  and  wife  applied  there  for  the  le« 
gacy  I  flncti  as  this  was  the  conftant  praAice  of  this  courts 
and  a  reafonabJe  one  too,  there  could  be  no  colour  to  make  a 
different  rule  here  from  what  had  been  obferved  in  like  cafes ; 
and  though  the  fum  was  but  400/.  ftill  it  was  fomethingi  and 
might  ferve  to  fupply  the  wife  with  the  bnre  neceflaries  of 
life ;  that  the  defendant,  the  executor,  could  not  be  confider* 
ed  as  a  aaere  ftranger,  for  he  was  related  to  the  wife,  and  con« 
fequently  under  a  double  obligation,  both  aa  her  relation  and 
truftee,  {cvtry  executor  being  a  truQee  for  the  performance 
lif  the  will)  to  fee  her  provided  for  in  the  moft  beneficial 
manner. 

L§rd  Qmncilbr :  I  found  it  to  be  the  praAke  at  my  comtng 
into  this  court,  to  inferce  the  hu(band,  before  he  recovers  by 
die  aid  (i)  of  equity  his  wife's  portion,  to  make  a  fettlement; 
and  as  fuci»  praAice  has  k  long  obtained,  I  ihall  not,  at  this 
time,  take  upon  me  to  alter  it  \  although  it  feems  to  break  in 
upon  the  legal  (tf)  title,  which  the  hu(band  has  to  bis  wife's 
perfonal  eftate)  and  this  method,  however,  intended  origin- 
ally as  a  caotionary  provifion  in  favour  of  the  wife,  has  fome*^ 
times  provect  inconvenient,  but  yet  cuftom  and  long  ufage 
have  fafllciienely  eftabK(hed  it;  neverthclefs  I  will  revcffe 
that  part  of  the  decree  below,  which  orders  the  plaintiff*,  Sir 
John  Brown^  to  pay  cofts  to  the  defendant  5  for  I  will  not 
condemn  a  man  to  pay  cofls  for  infifting  upon  a  right,  which 
♦  the  law  gives  him :  fo  let  there  be  no  cofts  [A  j  on  either  fide  \ 
but  as  the  plaintiff,  Sir  John  Brown^  now  offers  to  make  a 
fettlement  upon  his  wife,  that  fettlement  muil  be  made  at  his 
twn  charge. 


BaowK  ^« 


t  ao5  3 


(4)SeeMililtf 
▼•  Colntry 


One  outfit  not 
to  be  condemned 
to  pay  colli  in 
this  coorti  for 
iofiftiog  on.  a 
right  which  tb« 
lawgivjthin. 

[  •  206  J 


[A]  MfH^f^  the  equity  of  thit  part  of  the  decree,  whereby  the  executor 
was  to  pay  cofts  oat  of  his  own  pocket,  (that  being  the  confe^uence  of  ordering 
MO  cofts  on  cither  fide)  for  a  conduct  whkh  the  court  itfelf  has  ever  approved  of* 

(1)  Vide  Harrijon  v.  BuckU,  J  Stra*  fin  v.  Uoulfiny  %  Alk,  420-  AU9mef 
839,  Mibur  v.  Cfilmer^  ante,  a  vol.  OfMcral  v.  Wbortx^oo^,  1  Vca.  53JI. 
639.    Admm  Vt  Burnt  ahk»»N^*  ^4V-      Jtic^l^fom  v.  f^'tMimjm,  aikte,  1  %oK  303. 

Nightingile 


<:;Trt  a 
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Cafe  51. 
Sir  Joseph 

latter  of  the- 
Rolls. 

The  father  tcn- 
mnc  foi  liff,  re- 
mainder to  the  . 
fon  in  till,  with 
rem  Vsndcr  over. 
The  fon  ii  an 
inrant,  andon 
an  advantageous, 
propjral  for  the 
fjii's  niArriage,  - 
the  father  and 
infant  fon  join 
in  marriage  ar-  . 
tides  and  (he 
father  only  co-  . 
♦cnantSi  that 
within  a  jear 
after  the  fon's 
coining  to  age, 
the  fatner  and 
fon  win  joiij  in" 
a  ftne  an«1  re- 
c  wcry  of  the 
f^•^^\t\  t-ftateto 
dUcrs   uK$. 
The  infant  fon 
/cili  the  deed, 
and  within  4 
jejr  after  he 
eonics  to  age, 
join*-  N^iih  his 
father  in  a  fine    • 
ind  recovery  ; 
the  in'int  fon's    • 
feaiinij  ot  thefe 
at  Lille*  not  fuf- 
iicient  to  de- 
cUiethc  ufes  of 
the  fine  and  recovery. 


Nightingale  &  others  ver/us  Earl  Ferrers* 

-nOBERT^  late  baron  (afterwards  carl)  Ferrers^  was 
fcifed  for  his  life  only  of  his  family  eftate,  with  remainder 
to  his  firft,  &fr.  fon  iiitai!  male  fucceffivery.  The  lotd  Fer^ 
rers  had  feveral  fons,  the  firft  of  whom,  named  Roberty  was  aa 
infant  of  about  fevcntcen,  and  a  very  advantageous  match 
being  agreed  upon  betwixt  the  faid  eldeft  fon  and  the  only 
daughter  of  Sir  Humphrey  Ferrers  \  articles  were  entered  into 
dated  26th  of  S(p/^;;i^/r,  1688,  and  the  lord  Ferrers  and  his 
cldeft  fon  Robert  were  parties  to  and  fealed  the  faid  articles, 
whereby  the  lord  Ferrers  covenanted,  that  he  and  his  faid 
tided  fon  (hould  within  a  year  after  the  fon  ffaould  comeofage^ 
by  fine  or  recovery,  or  fuch  other  good  conveyances  or  affur- 
ances  as  the  young  lady's  counfcl  fbould  advife,  convey  and 
fettle  the  bulk. pf  the  family  eftate,  as  to  all  the  premifles  (ex- 
cept the  manors  of  i^(?tv^// and  LaUott)  to  the  ufeof  the  lord  f>r* 
rers  for  life ;  and  as  to  the  manors  of  J/iweii SLnd  Falcottf  from 
the  time  of  the  fine  and  recovery  fuffcred,  and  as  to  the  reft  of 
the  premilTes  from  the  death  of  the  lord  Ferrers^  to  the  ufe  of 
the  faid  Robert  *  SUirUy  for  life,  remainder  to  his  firft,  (fc.  fon 
in  tail  male  fucceflively,  remainder  to  the  ufe  of  his  younger 
brothers  for  their  lives  fucceffively,  remainder  to  their  firft, 
^V.  fon  in  tail  male  fucceffively,  with  a  power  to  the  lord 
iurrr^rj,  the  father,  to  revoke  all  the  ufes  except  thofe  limited 
to  his  eldeft  fon,  and  his  then  intended  wife,  and  their  iflW 
male. 


[*a07  ]  The  marriage  took  cfioft,  artd.  the  infant  eldeft  fon^  having 

thus  during  his  inUiKy  foaled  this  deed  together  with  his 
father,  afterwards  came  of  age,  and  purfuant  to  the  covenant 
wiihin  the  year  after  coming  of  age,  (viz.)  in  Michafimas 
term  then  next  following,  joined  with  his  father  in  levying  a 
fine  and  (ufFcring  a  recovery;  but  there  was  no  deed,  after 
the  .moft  diligent  fearch,  to  be  found,  for  leading  the  ufes  of 
this  fine  and  recovery.  Afterwards  the  lord  Ferrers  revoked 
the  ufes  of  all  the  premifles  limited  to  his  younger  fons  and 
their  ifTue^  except  as  to  the  manors  of  JjiwcU  and  Faktti. 

Robert 
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Rvhert^hirliy  the  cldeft  Ton  foon  after  died,  as  did  alfo  his 
faid  wife^  leaving  iflue  only  one  daughter,  fmce  married  to 
the  prefent  earl  of  Northampton.  And  the  late  earl  Firnrs^ 
and  alfo  the  Tons  that  were  elder  than  the  prefent  carl  Ferrers^ 
(who  had  been  found  alunatick)  were  dead  without  ilTue 
male. 

This  matter  was  formerly  ftirred  before  the  Lord  King^  who 
was  of  opinion,  that  the  faid  articles,  could  be  intended  as 
preparatory  only  to  fomething  further,  and  would  not  of 
them&lves  amount  to  a  declaration  of  the  ufes.  But  now 
coming  on  ag^in  before  his  Honor, 

Onbehalf  of  the  prefent  earl  Ferrers  it  was  objefted,  that 
thcfe  articles,  that  were  executed  by  the  lord  Ferrers^  the 
Either,  and  his  infant  fon,  were  fufficient  to  declare  the  ufes 
of  the  fine  and  recovery. 

Firft^  For  that  an  infant's  deed  is  not  void,  but  only  void- 
able :  for  which  reafon  an  infant  cannot  plead  nw  efl  fa^um  to 
Ills  deed,  as  a  feme  covert  may. 

Secondfy^  Becaufe  when  the  infant  in  the  principal  cafe 
iealed  the  deed,  though  there  was  no  covenant  from  him  to  levy 
the  tine,  and  fufier  the  recovery  and  declare  tho  ufes  thereof, 
(thefe  covenants  being  only  his  father's;)  yet  the  infant  fon's 
fealing  and  executing  the  deed  had  this  effedt,  {viz,)  to  ihew 
his  confent  to  the  deed,  and  confequently  his  agreement,  that 
the  fine  and  recovery  fliould  enure  to  the  ufes  of  the  deed« 
And  fuppofing  that,  after  this  declaration  of  the  ufes  by  the 
father,  the  fon  had  faid  no  more  in  the  deed  than  that  he  con- 
fenced  and  agreed  that  the  fine  and  recovery  ihould  be  to 
thefe.ufes;  this  would  have  been  fufficient  to  have  declared 
the  ufes,  and  furely  thus  much  was  implied  by  the  infant  fon's 
having  executed  the  deed. 

ThirJfyy  That  a  very  flight  thing,  and  words  though  very 
mproper,  will  yet  ferve  to  declare  the  ufes  oF  a  fine  or  reco- 
very,  which  require  :io  fet  form  of  words  for  that  purpofe,  but 
only  enough  to  (hew  the  intent  of  the  parties.  Now  here 
was  fufficient  evidence  of  fuch  intent:  and  though  this  was 
done  by  an  infant ;  yet  when  the  infant  came  of  age,  and  had, 
wjtbiQ  the  exact  time  limited  by  the  articles,  levied  a  fine 
and  fuScre4^  recovery ;  as  his.  execution  of  the  deed  before, 

M  3  ihewed 


NiCHTJff* 
CAIB  €;, 

Earl  Fer. 
a£fii 


[238] 


The  cVed  o'  an 
infant  only  vuid* 
able. 


No  precife  form 
of  words  reqiti- 
(i  e  to  dediite 
the  iifrt  of  a 
fin**  and  recove- 
ry, ir  bcine  f-if. 
ticient  if  tSe 
meaning  of  the 
parctet  ap^tearft 


De  'tttm.  $•  Michaelis,  ^733* 

NiGRTiN*     (hewed  his  original  intention  to  be,  that  the  fine,  (fTr.  Ibould 

Qshtt/.      be  to  thofe  ures:  fo  his  joining  with  his  father  in  ^e  fine 

fiarl  r**-      ^j^j  recovery,  as  foon  as  he  came  of  age,  manifefted  a  coo- 

[  20Q  1      tinuance  of  fuch  intention.     And  as  a  proof  that  an  iiifiint's  ^ 

deed  is  not  void,  but  voidable  only,  the  common  cafe  was 

mentioned  of  an  infant's  making  a  Icafe,  refervlng  a  rent,  this 

le^fe  is  liable  to  be  avoided  ;  but  if  the  infimt  cooies  of  age, 

and  accept^  the  rent,  fticb  acceptance  affirms  the  Icafe,  and 

makes  the  fame  unavoidable. 

Foufihfy^  The  infant  fon*s  continuing  in  pofleflion  of  t\m 
manors  of  AJIwell  and  Falc$ti^  after  be  came  of  age,  to  which 
manors  he  could  have  no  title  during  his  father's  life,  but  un- 
der the  articles  and  deed  of  ufesof  this  recovery,  was  faid  to 
be  a  fuiEcient  aflent  to  the  articles. 

Fifthly^  Suppofe  the  fon  had  been  an  infant  as  well  at  the 

'     time  of  the  recovery,  as  when  the  articles  vtrre   executed, 

this  had  been  good,  and   the  recovery  unavoidable  after  lio 

came  of  age  \  and  it  furely  could  not  make  the  cafe  worfe, 

that  the  fon  wa^  of  age  wben  he  fuiFered  this  recovery. 

Farther :  That  the  infant's  fufiering  a  recovery  in  com* 
pHance  with  the  father's  covenant,  was  (honger  than  a  matter 
inpaU'y  as  in  the  cafe  before  put  of  an  infant's  accepting  o^ 
rent  after  be  came  of  age,  upon  a  leafe  made  during  his  iii« 

fancy. 

Mafler  $f  the  RoUs :  Though  flight  words  will  declare  the 
ufe  of  a  fine,  l^c.  yet  here  are  no  words  at  all  ufcd  by  the  infant 
fon,  who  did,  it  is  true,  join  with  his  father  in  executing  the 
articles,  but  it  was  the  lord  Ftrrers^  the  father  only,  who  co- 
venanted, that  he  and  his  fon  would  levy  the  fine  and  fuffer 
the  recovery  to  thefe  ufes.  The  moft  then  that  ci^n  be  made 
of  this  cafe  is,  that  here  a  fine  and  recovery  by  the  father  and 
fon,  the  one  temint  for  life,  the  other  a  remainder- roan  fn 
[  aio  ]  tail,  and  the  ufes  are  dechred  by  the  father,  the  tenant  for 
life  only,  which  can  qo  way  ztkOt  the  ufes  of  the  remainder 
in  tail.  Neither  can  it  be  reafonable  to  interpret  the  fon's 
fealing  a  deed  {io  blind  and  uncertain  in  its  nature)  to  devej^ 
fuch  infant  (on  of  the  inheritance  of  this  great  eflate,  and  to 
make  him  but  tenant  for  life  thereof.  The  cafe  put  of  an 
inSaot^s  affirming  a  kafe  fiotr  years  made  during  hit  infajpcj, 

by 
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by  ftcceptanee  of  the  rent  after  he  comes  of  age,  is  not  NicRTxir- 
fimilar  5  becaufe  there  the  rent  is  in  lieu  of  the  profits  of  the  J^\^^  ^* 
land;  whereas  in  the  principal  ciS^  ho  rent  was  refcrved,  mitt,* 
nor  any  inheritance  given  to  die  fon  in  return  foi  the  inherit-* 
ance  of  this  great  eftate,  which  the  other  fide  would  cpnftrue 
him  out  of  (r).  Befides,  this  is  a  (iale  point,  given  up 
by  earl  IVaJhingtmi^  the  pre&nt  earl's  elder  brother,  who 
gave  the  earl  and  countcft  of  Northampton^  15,000/.  to 
join  in  a  fine  add  recovery,  to  refettle  the  whole  hniAy 
eftate,  which  atc^ingly  has  been  done  in  k  folemn 
manner,  and  fome  provifion  (though  a  fmall  one)  has  been 
made  for  the  unfortunate  prefent  earl  the  lunatick.  Where- 
fore the  Mafter  of  the  Rolls,  agrfceaUy  to  the  opinion  of  the 
Lord  King^  ditallowed  and  over- ruled  this  claim,  as  likely  to 
put  the  lunatick  earl  to  an  unprofitable  expence  and  an  un« 
fuccefsful  fuic.    {BJ 

[B]  SirBa^r^fmfU  tenant  for  lite,  remainder  to  his  fon  ^/Vi^tfr^  ?m/i^  for 
Me,  lefMiader  to  his  lirft,  tfr.  Ion  in  uiL  Sir  Peter  Tem^e  by  indenture 
f ni^Jtiff  (between  Sir  Pettr  of  the  Mi  port,  Richard  of  the  fetond  part,  and 
J:  Si  of  the  third  pan)  covenanted  to  levy  a  fine  of  the  premises  ;  but  Richard 
the  (on  did  hot  join  in  any  covenant  in  the  deed,  nor  in  the  fine,  buty?a/^i/the 
d^ed.  And  by  hide  Ch.  J.  'this  can  be  no  forrender,  in  regard  the  lemaioder 
OMUi  cannot  ftirteiMier,  but  only  releafe  to  the  tenant  for  life.  And  the  bare 
fealing  the  deed  by  RUbani  the  (on,  will  neither  furrender  nor  releafe  his  eftate, 
eonfcqaeatly  the  contingent  remainder  to  the  firft,  l^c  fon  is  preferved/  there 
Vm%  aright  of  fireehold  fubfifUng  in  Richard  the  fon,  for  the  fupporting  of  thisj 
.  fi^.     Haht  jverfns  RiJUj^  3  JtrJ.  3 26,  759,  <  1 T, 

(f )  Sed  vide  Camnel  v.  Bitckle^  ante.       in  confideration  of  marriagt. 
ir<A.  t^  as  to  ll^  contra&s  tf  infants 


M  4  Edmund 
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fin]     EdmuBdLechmerc,Efq;  NcpTiewj 
Cafe  53.         and  Heir  of  the  late  Lord  Lech-  [  Plaintiff. 

Sir  JostPH  J 

Jekyli.,  mere. 

Matter  of 

thcRoU,        ^j^^^j^^  g^^j  ^f  Carliac,  Eliza- "j 

be{h    Lady     Lcchmerc,      Wi-  I  .^  ^     ,     , 
dow     and      Adminiitratrix    of  i 
the  LordLecbmere,  dc  al*,         J 

Ci.  ump.  Tai.    np  H  E  bill  was  brought  by  the  nephew  and  heir  of  the 
«o.  X     late  lord  Lichmen^  to  compel  a  fpecific  performance  of 

aEq.  Ca.  Ab,  .  .   , 

31.  pi.  44.        marriage  articles. 

tcS.  pi.  IV 

46^.  pi.  17.  Upon  the  marriage  of  Nicholas  late  lord  Lfchmtre^  with  the 

Money  igrecd      l^dy  Elizabeth  Howard^  one  of  the  daughters  of  the  defendant 
tohcuidotitia  the  earl  of  CarliJU^  articles  were  entered  into^  dated  loth  oi 

|and|  |%ail  bo-*  '  ...  **# 

uiccn  a$  land,  ^r/7,  lyi?*  whereby,  reciung  the  faid  intended  marriage^  the  • 

rcfr.-''Andno  carl  of  Car///7^  covenanted  to  pay  the  lord  LecbmiTi  tooo  L  as 

diffctenw  where  ^^g  portion  of  his  faid  daughter,   and  the  lord  Licbmert  covc- 

tsre™^"o  be  i»'4  nanted  for  himfelf  and  his  heirs,  with  certain  truftcesj  with- 

hV^i^Tiq**'  in  a  year  after  his  marriage,  to  layout  the  faid  6000/.  and 

the  hand!  of  ^4,ooo /•  of  his  own   moncy,  in  the  purchafe   of  freehold 

^etVkremaini  Unds  and   tenements  in  fee-fimplc,  in  pofleffion,  in  the  foutb 

in  the  hinds  of  pj^^t  of  Gr/fl/  Britain^  with  the  confent  of  the  earl  of  Carli/k 

the  coTcn^ntor  i    r^  J 

Tim  -*^ree-        jtnd  the  lord  Morpeth^  their  executors  and  adminiftrators  j  the^ 
vJ^'both  cJrf,      lands  when  purchafed  to  be  fettled  to  the  ufc  of  the  lord  Lech- 
and  making  it     ,„^,^  for  life /tfw;  waftc,  remainder  to  truftees  and  their  heirs 

IS  land.  -^  * 

during  his  life,  to  fupport  contingent  remainders,  and  after 
the  lord  Lecbmeri's  death,  in  trutt  to  pay  800  /.  per  annum^ 
clear  of  all  charges,  (except  parliamentary  taxes)  to  the  de- 
fendant the  lady  Elizabeth  Howard^  his  then  intended  wife, 
for  her  jointure,  and  after  the  determination  of  thefcrefpeftive 
cftatcs,  remainder  to  the  firft,  if^c.  fon  of  the  marriage  in  tail 
male,  remainder  to  truftees  for  500  years,  to  raife  portions 
for  daughters  of  the  marriage,  remainder  to  the  lord  Lechmerc 
in  fee.  The  500  years  term  to  be  void  if  no  daughter,  and 
until  the  puichafc  made,   the  imeieft  to  be  paid  to  the  fevcral 

parties 


[  all  ] 
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parlies  that  would  have  been  intitled  to  the  rents  and  profits  of    L^chmei^i 


Earl  of 


the  land  when  purcbafed,  at  the  rate  of  5/.  fur  cent. 

7'he  marri^e  took  effe£l,  and  the  lord  Carltjle  paid  4000  U 
part  of  the  portion  to  the  lord  Lechrmre^  and  gave  his  bond 
for  the  remaining  2000  /•  which  had  alfo  been  fince  paid  to 
-Cbc  defendant  the  lady  Lecbmeri.    ^ 

The  lord  Lfchmere  was  feifed  of  fonie  lands  in  fee  at  the 

-Cime  of  the  marriage  of  about  300/.  ferannum^  and  after  hit 

snarriage  purchafed  fome  eftates  in   fee  of  about  500  /.  per 

^nnumy  and  fome  eftates  for  lives^  and   other  reverfionary 

<«ftates  in  fee^  expectant  on  lives,  and  contra£ied  for  the  pur- 

4chafe  of  fome  eftates  in   fee  in  pofTeflion,  and  on  the  18th  of 

jfum^  17279  ^i^  int^ftate,  witho.ut  ifiue,  and  without  having 

made  a  fettlement  of  any  eftate.     None  of  the  purchafes  or 

€oatra4Sls  were  made  by  the  lord  Luhmere  with  the  confent  of 

the  truftces.     Mr.  Lechmere^  his  lordfliip's  nephew  and  heir, 

brought  this  bill  to  have  a  fpecific  performance  of  the  articles^ 

and  the  30,000/.  laid  out  as  therein  is  agreed,  and  to  have  in« 

leceft  at  the  rate  of  j  /•  p^r  cent,  in  the  mean  time. 

The  defendants  in  their  anfwer  infifted  \  that  the  lord  Lech^ 
pun  intended  only  a  provifion  for  the  lady  and  the  iflue  of  the  •  [  113  ] 
marriage  :  and  the  plaintiff  claiming  under  the  limitation  of 
the  remainder  in  fee  to  the  right  heirs  of  the  lord  Lechmere^ 
the  articles  as  to  him  were  voluntary,  and  therefore  ought  not 
to  be  carried  into  execution  in  hisfavour,  to  the  prejudice  of  the 
widow  and  next  of  kin  \  that  the  whole  real  eflate  of  the  lord 
Isicbtmre^  or  at  Icaft  fo  much  as  was  purchafed  or  contra£led 
for  after  the  marriage,  fbould  bcfubjc<5l  to  the  lady's  jointure 
of  800/.  per  annum^  and  that  the  whole  30,000/,  with  the 
reft  of  the  perfonal  eftatc,  fhould  be  diilributed  according  to 
the  ftatute. 

Upon  this  cafe  Sir  Jofeph  Jekyll^  Matter  of  the  Rolls,  after 
deliberation,  thus  delivered  bis  opinion.  The  queftion  upon 
thefc  articles  is,  whether  the  heir  at  law  be  intitled  to  have  this 
30,000/^  taken  out  of  the  perfonal  eftate  and  in  vetted,  pur- 
fuant  to  the  articles ;  or,  in  other  words,  whether  thq  fame 
be  to  be  taken  as  Jand  ?  and  I  hold  that  it  mufl,  for  thefe 
reafons ; 


Earl  df 


[114] 
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PffJ^  fdt  \iiit  the  lord  Lfdmere  was  irMft jlidTaMe  ih  e^lq^ 
to  lay  out  this  3O9O60  /•  and  fettle  it  a^rtieabiy  tb  At  artsclte. 

SiAmdfy^  fitccaufe  the  lord  Liihfnifri  tivihg  aAtf  Iftc  year 
within  which  time  the  purcbafe  was  to  be  inade  abd  feided|^ 
had  broken  his  covenant* 

Thirdly f  For  that,  in  conleqiience  thereof^  the  truftoii  might 
have  brought  their  bill>  and  have  compelled  bia  lor^ip  in 
his  life-time  to  make  fuch  purcbafe  and  fettteoieat* 

F&mrtJIf^f  For  that  the  truftfces  not  commencing  their  fuit 
in  equity^  jot  at  law,  ttuM  not  prejoijice  any  perfidn  inttded  to 
have  ihia  (tttUment  made.    And 

/jfti^^.  In  regsHrd  thife  land  defeended,  and  which  #ii  nnitr 
tbt  value  of  what  the  lord  JLeehmre  was  bound  to  fettlci  OuM 
not  be  taken  for  or  tovords  a  (atisfa^ion  of  the  lands  articled 
to  be  fettled* 

With  refped  to  the  fir/l^  it  .is  mod  plain,  and  according 
to  the  exprefs  words  of  the  articles,  that  the  lord  Lnhmtr^ 
was  bound  to  lay  out  the  Aim  of  36,000/.  in  the  purchafii 
of  freehold  hnds  in  fee-fimple,  and  to  ftttle  tbdill  piiffllmt 
to  the  article,  and  this  within  t  year  after  the  date  of  tht 
articks :  this  feems  fo  evident,  that  nothing  virill  be  attempt^ 
ed  to  be  faid  againft  it. 

ai^f  It  feems  almoft  equally  clear,  that  the  lord  Lecbmerft 
not  having  made  this  purchafe  and  fettlement  widiih  a  yea# 
was  a  breach  of  his  covenant.  It  has  indeed  been  objedled, 
that  fomething  was  to  be  done^/v/ov/S^by  the  thiftces,  (twe.) 
that  they  were  to  confent ;  but  my  opinfon  is,  that  the  thiileea 
were  not  to  do  the  firft  a£l :  the  lord  Licbmere  ought  to  have 
propofed  his  purchafe  and  fettlement,  upon  which  th6  trufteea 
were  to  have  fignified  their  agreement  o^  difagreement  ther^« 
to  ;  whereas  in  the  prefent  cafe  it  is  not  prtcended  his  lord- 
fbip  made  one  fingle  ftep  towards  this  fettlement  |  confeqiienC* 
\y  he  had  broken  his  covenant. 

'^dly^  The  covenant  being  thus  broken  by  the  lord  Leclme^ 
the  truifees  might  either  have  brought  an  afiion  at  hw  on  tho 
covenant,  or  a  bill  in  equity,  to  have  compelled  a  fpeci^ck 
perfornrtince  thereof.  The  wife's  fortune  had  been  advaAcM^ 
{viz.)  4^00/.  in  money,  and  aooo/.  fecured  by  bond;  ib 
2  that 
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difttthe  tnifteet  had  plainly  this  power;  but  it  is  probable     Lechmerb 

thty  thought  all  was  fafc,  and  that  the  lord  Lichmen  ♦  was        ^• 

well  able  (as  iiuleed  he  wus)  to  make  apurchafe;  and  that,    CAEListi 

an  the  mean  time*  it  would  be  more  beneficial  to  him  to 

xcceive  the  Jntcfcft  of  the  money,  than  the  profits  of  the       L  ^  5  J 

land.     NoM^,  if    the  truftees  had,   after  the  expiration   of 

th^  ytar,  filed  their  bill  for  an  e>eecutton  of  thefe  articles,  a 

court  of  equity  would,  and  muft,  have  decreed  a  performance. 

Ahd  taking  this  to  be  fo, 

4/A^,  The  forbearance  of  the  truftees  in  nbt  doing  what  it  A  treftte  fHfw 

was  their  office  to  have  done,  (hall  'n  no  fort  prejudice  the  jTblJuJ^hii 

ufiuy  qui  trufts  \  fince  at  that  rate  it  would  be  in  the  power  **®"  iodo,(haU 

of  truftees,  either  by  doing,  or  delaying  to  do,  their  duty,  to  the  ^auy'Vo* 

aflfea  the  right  of  other  perfons ;  which  can  never  be  main-  u^wolw  b^^IT 

tained.     Wherefore  the' rule  in  all  fuch  cafes  is,  that  what  <"«p<*werofa 

ought  to  have  been  done,  ftiall  be  uken  as  done,  and  a  rule  the  right  of  a 

fo  powerful  it  is,  as  to  alter  the  very  nature  of  things ;  to  ^^"^^  '"*  *~** 
make  money  land,  and,  on  the  contrary,  to  turn  land  into 

money ;  thus  money  articled  to  be  laid  out  in  land,  fliall  be  '^^^^^•f  f^ 

uken  as  land,  and  defcend  to  the  heir ;  and  on  the  other  fia^acloir^ts  co. 

hand,  land  agreed  to  be  fold,  (hall  be  confidered  as  perfonal  d"*"'^t,l°  ^ 

eSate.     i  Salt.  154.  equity,  be  look. 

ed  on  as  done  i 
thut,  money  agread  to  be  leM  ont  !a  lend,  fii^U  be  taken  m  laad  j  ft  e  coaverfot 

Indeed  k  has  been  objeded;  that  there  is  a  difference 
betwixt  money  being  depofiied  in  the  hands  of  truftees  to  be 
tnvefted,  and  where  there  is  no  fuch  depofit,  but  a  man 
covenanu  fas  here)  to  lay  out  fo  much  money  in  land,  and  to 
fettle  it, 

Ri^*:  But  as  to  this,  there  is  no  manner  of  difference  in 
reafon ;  for  the  nature  of  the  thing  is  changed  by  the  agree-     [116} 

menc,  of  which  it  is  the  bufinefs  of  a  court  of  equity  to  in-  iccoi.irtrtt 

force  an  execution.    In  the  cafe  of  KtttUh  verfus  jftwoaJ  ^*'***  ®^  ^^ 

r  Ferti.  298,  It  was  agreed  by  marriage  articles,  that  the  wife  *^  soei  m 

having  1500/.  portion,  the  huftand  fliould  add  500/-  more  hllSiJTuToti 

to  it ;  and  that  the  whole  ftiould  be  depofited  in  truftees  hands.  "^^'"^  ^^  ^ 

'^  •'    l«d  out  inland, 

tiM  hvibafld  for  hfe,  remainder  to  the  wife  forlife,  remainder  to  thefirft,  &c.  fon,  wma[nd!r'*trtha 
daoghtert,  remainder  in  fee  to  the  huiband.  They  have  iffue  a  dauchter,  the  bofband  diet  C^l 
after  «h;<k  ihe  d^H^lH  dic^  before  the  purchifc  made,  and  then  the  iifc  dici ;  ^moJ^^J^L 
kif4,  |o  ID  the  heii  of  the  b«(band.  •     •*»«,»•  mooejf  mail,  at 

until 
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unti)  a^  convenient  purchafe  could  be  found  out  for  invefting-. 
the  fame  in  land,  which,  when  purchafed,  ilhould  be  fettled  oa 
the  hu(band  and  wife  for  their  lives,  with  remainder  to  tbcUT 
|ir(l|  &<:.-fon  in  tail,  remainder  to  their  daughters  in  tail,  remain- 
der to  the  right  heirs  of  the  hufband.  Before  the  making  of  thQ 
purchafe  the  hufband  died,  leaving  iflue  by  hisfaid  wife  a  daugh* 
ter,  who  died  about  a  month  old«     The  wife  adminiftred  to 
the  hufband  and  daughter  ^  and  the  heir  of  (he  hufband  brought 
his  bill  to  have  the  money  laid  out  in  the  purchafe  of  land  to 
be  fettled  on  the  wife  for  life  only,  remainder  to  the  plaintiff 
in  fee;  and  though  the  then  (a)  Lord  Keeper  [North}  rc- 
fufed  to  make  a  decree  fcgr  that  purpofe,  and  difmifled  the  bill,^ 
hut  without  cods,  yet  the  party  did  not  think  fit  to  reft  there» 
but  reheard  the  caufe  before  the  Lord  Chancellor  Jrlpr^;s{h) 
who  decreed  for  the  heir,  holding,  that  the  money  was  bound 
by  the  articles,  and  fhould  be  for  the  benefit  of  the  heir,  as 
the  land  would  have  gone,  if  purchafed.     This  cafe  is  in  pointp 
'^nd  the  determination  often  allowed  to  be  right ;  wherein  it 
is  obfcrvable,  that  but  part  of  the  money,  {viz.)  that  of  the 
wife  was  in  truftees  hands,  the  hufband  not  having  depofited 
the  500/.  which  he  was  to  advance }  and  yet  no  diflferenco 
was  taken  with  regard  to  the  two  fums :  alfo,  tbire  was  ^ 
failure  of  ifTue  of  the  marriage,  (as  here)  and  the  difpute  be- 
tvkrixt  the  wife,  the  adminiflratrix  of  the  hufband,  and  the  coU 
lateral  heir,  who  was  as  much  a  volunteer  as  the  remainder 
man  in  the  principal  cafe,  and  ecjually  out  of  the  confidera* 
tion  of  the  articles ;  notwithftandipg  which  the  decree  waa 
as  above,  taking  the  money  to  be  as  land,  as  well  with  re- 
gard to  the  collateral  heir,  as  to  the  ifTue  of  the  marriage.     Sq 
in  2  Fern,   10 1,  Lancy  verfus  Fairchild^  money  by  marriage 
articles  was  to  be  laid  out  in  land,  and  fettled  on  the  huf<* 
band  and  wife,  and  their  ifTue,  remainder  to  the  heirs  of  th« 
wife,  the  wife  died  in  the  life-time  of  the  hufband  ;  and  dcr 
creed  for  the  heir  of  the  wife  againfl  her  adminiftrator  ^  th^ 
money  being  faid  to  be  bound  by  the  articles,  agreeably  to  tho 
rcfolution  in  the  aboye  cited  cafe  of  Kettleby  verfus  Jtwocd^ 
though   no   money  appeared  to  have  been  depofited  and  an 
execution  of  the  agreement  was  afked  by  the  collateral  heir  at 
law,  who  could  not  be  within  the  in^mediate  view  and  profpe^ 

of 
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bFthe  articles.  And  indeed  this  is  no  more,  than  what  even 
Cbiirts  of  law  have  come  into;  for  which  reafon,  when  mo- 
itey  by  a  marriage  agreement  is  articled  to  be  invefted  in 
land,  thlt  money  is  held  not  to  be  aflets  for  payment  of 
debts,  according  to  the  cafe  of  Lawrence  verfus  Beverly^  cited 
in  Kettleby  verfus  Atwood^  where  money  fecured  by  a  mort- 
gage, to  which  an  executor  was  legally  intitled;  yet,  being  tied,isnotiirett 
articled  to  be  laid  out  in  land,  and  fettled  on  the  iflue  of  the 
marriage,  it  was  by  Hale  Chief  Juftice,  on  a  fpecial  vcrdiS, 
adjudged  to  be  bound  by  the  articles. 

The  cafe  of  Knights  verfus  Jtkins^  i  Fern.  20.  is  ftill 
(itonger  to  this  purpofe:  upon  marriage  articles  1500/.  was 
the  wife's   portion,  to  which   the  hufband  was  to  add  i  coo/.    ®*.';«'^  p»«  «^« 

■^.^  wife  s  II  onm«r- 

the  whole  3000/.   to  be  invefted  in  land,  and  fettled  on  the   riage  to  belaid 
"  hufband  fot  life,  remainder  to    the    wife    for    her  jointure,   fcttLVonthe*""* 
remainder    to    the   heirs   of  their    two    bodies,    ftoppine:   *»"fl»»na '©f  Hfej 

»  ri-     o     remainder  to 

Ihort  there,  aind  not  exprefling  where  the  eftate  (hould  go   thew^feforiife* 
afterwards.       The    liuftand  •   died     without   iffuc  j    upon   "e^rJ'of't'hrir^ 

•  triiich  his  collateral  heir  brought  his  bill  to  have  the  money    ^l**^  *>«<*'«,  and 

*^  •'     theufcsgo  no 

laid  out  in  a  purchafe  of  land   to  be  fettled  on  the  wife  for   further^  the 
life,  remainder  to  the  plaintiflf*  in  fee,  as  heir  at  law  of  the    baidVailhive 
hulband.     The  objcftion   was^    that  it  was  reafonable   the    ^^'^^^^^J*- 
remainder  in  fee  (hould  go  to  the  right  heirs  of  the  furvivor^ 
arid  confequently,  that  the  wife  having  furvived,  was  intitled, 
or  at  leaft,  that  flie  had  a  good  claim  to  her  own  1500/. 
or  the  land  to  be  purchafed  therewith  i  but  for  the  heir  of 
the  hulband  it  was  anfwered,  that  this  muft  be  taken  as   if 
the  bill  had  been  brought  in  the  life-time  of  the  hulband  and 
wife,  when  the    court    would  have  decreed    the   remainder 
in  fee  to  the  hufband.     Accordingly  the  Lord  Jeffereyi  de- 
creed the  whole  money  to  the  heir  of  the  hufband,  on  a  pre- 
fumption  that  it  was  fo  intended.     Here  then  the  heir  of  the 
huftand  was  allowed  to  go  away  with  the  fee,  though  no 

•  money  had  bedn  depofited  in  the  hands  of  truftecs,  though 
'  the  heir  was  out  of  the  confideration  of  the  articles,  and  tho' 
'  there  was  ho  exprefs  limiiatioh  to  the  heirs  of  the  hufband  | 

which  I  take  to  have  been  a  right  decree. 

In  2  Vern.  127.  Sytnons  verfus  RutUr^  there  is  this  cafe  :  it 
was  agreed  by  marriage  articles,  that  500  /.  01  the  wife's  por-    be  u\s  i.ut  in 

a   purchi!'.',  and 
fettled  to  the  c«iromon  ufcxin  amaniagc  feit]cm:nt,  aJdin,^  the  claufe,  that  th<?  purchaft  Ihi!!  be  midd 
cb  chcCi)i;fc:  t  of  the  hu;band  and  wire,  it  makes  no  divcrljty,  ih..ui;h  no  confcntwa,  ^i-.cn  to  any 
irchafe  m^dc  during  the  life  of  the  hulband  and  wife  ^  fur  itiil  the  money  ihjUl  be  tdk^u  as  VmiA, 


i  'iiB  ] 


Whcc  mon"vij 


purchail 


tion 
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LicHMtuft^    tion  (hould  be  lodged  with  Sir  Francis  Child  and  fHUtnm  Paitff 
'^*  to  be  placed  out  at  intereft»  until  it  could  be  invefted  in  a 

Carlisle,     purchtfe,  with  thcconfcnt  of  the  wife  and  her  then  intended 
huiband^  in  houfes,  or  lands  of  inheritance,  to  be  fettled  on 
the  hulband  and  wife  for  their  lives,  remainder  to  the  heirs  of 
their  two  bodies,  remainder  to  the  heirs  of  the  body  of  the 
wife,  remainder  to  the  wife's  brother  in  fee ;  the  500  /•  was 
r  21^  ]     depofited  in  the  hands  of  truftecs,  and  before  any  purchafe 
made,  the  wife  died  without   iflue,  and  the   hulband  having 
afterwards  received  the  intereft  during  his  life,  died  i  upon 
which  the  wife's  brother  brought  his  biU  for  this  money,  by 
virtue  of  the  remainder  in  fee  limited  to  him,  as  brother  and 
heir  of  the  wife,  and  alfo  as  having  adminiftration  to  her   di 
bonis  non  adminiftered  by  the  hufband,  who  furvived  the  wife. 
Trivorr^  RawUnfin  and  Hutcbins  were  at  that  time  lords  com- 
miffioncrs  of  the  great  feal,  the  two  former  of  whom  held| 
that  the  500  /•  being  to  be  looked  on  as  money,  and  not  as 
land,  belpnged  to  the  defendant  as  adminiftrator  of  the  huT- 
band  \  that  it  was  not  in  all  events  to  be  laid  out  in  a  purchaiCe, 
but  only  by  confent  of  the  hutband  and  wife,  who,  it  did  not 
appear,  had  ever  confented ;  and  if  it  had  been  invefted,  and  a 
fettlement  made,  the  hufband,  as  tenant  in  tail,  might  have 
barred   it  by  a  recovery.     On  the  contrary,  Hutchins  con- 
ceived, that  this  500  /.  being  money  agreed  to  be  laid  out  in 
laud,  was  to  be  taken  as  land  ;  that  it  was  plain,  after   the 
death,  either  of  the  hufband,  or  of  the  wife,  it  was  to  be  Iook« 
ed  upon  as  land,  and   the  purchafe  might  have  been  made 
during  the  life  of  the  furvivor  j  that  by  the  articles  the  fur- 
vivor  wasintitled  to  the  intereft  only  during  his  life,  and  until 
the  purchafe  made;  and  having  no  ifllie,  he  could   be  but 
tenant  m  tail  after  poffibility  of  ilTue  extin6l;  that,  to  him, 
this  cafe  feemed  to   be  governed  by  the  rule   that  bad  been 
taken  in  the  feveral  cafes  of  fFhitivici  verfus  Jermjftj  or  Law" 
nnce  verfus  Btvtrley^  and  Xettleby  verfus  Aiwood^  and  muft  not» 
upon  the  fame  circumftances^   be  deemed  perfonal  eftatfy 
which  in  other  cafes  had  been  looked  on  as  land,  and  gone  as 
l^eal  eftate. 

In  this  laft  cafe  I  obferve,  it  was  admitted,  that  if  there 
had  not  been  the  claufe  in  the  articles,  that  the  purchafe  Ihouid 
be  made  with  the  confent  of  the  hufband  and  wife,  it  muft  have 

been 
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^n  taken  at  land :  now  fuch  claufe  makes  no  manner  of 
difference ;  fox^  upon  %  conveoieot  purchafe  being  propofed, 
tlie  court  would  have  taken  on  themfelvcs  to  judge  thereof; 
and)  without  ibme  reafonable  objedion  made,  would  have 
orde«ed*dic  money  to  be  laid  out  in  it,  fo  that  fuch  claufe 
fieecQS  to  have  been  iitimaterial  in  the  marriage  ariiclest  and 
as  if  omitted,  and  tbe  opinion  of  Hutebim  to  have  been  well 
grounded* 

But  againft  diis  there  h|fs  ^9  oVjefled  the  caft  of  Chkb^tr 
verfus  Bkktrfiajf^  %  ftern.  295.  Where,  uppn  Sir  ^«&4 
Chubefiif%  marrying  the  dakughter  of  Sir  Cbarlts  BUktrJhff^ 
Sir  Charlfs  %fU^\^  to  pay  1500/.  a$i>art  of  his  daughter's 
gortion^  which,  together  with  1500/.  more  to  be  advanced 
by  Sir  J$bn.  CbUb^a:%  was,  within  three  years  after  the  mar- 
I'isgCf  to  be  invefted  in  land,  and  fettled  on  Sir  JobnChicl^^r 
for  life^  re^iaiiodei:  to  bis  intended  wife  for  life,  remaiodei:  to 
their  firft,  &(.  Con  in  tail  male,  renvunder  to  (he  daughters 
in  tail, ^remainder  to  the  right  heirs  of  Sir  J^bn  the  hufband. 
Within  a  year  after  the  marriage  Sir  John  and  his  lady  both 
feH  ill  of  the  fmall-pox,  the  wife  died  firft,  and  three  days  after 
Sir  yabn  died',  without  iflue,  having  made  his  will,  and  ap- 
pointed his  fifter,  Frances  Cfticbejitr^  his  refiduary  legatee. 

Sir  Artfiur  Chicbtfiir^  thfs  broker  and  heir,  brought  his 
bill,  eliding  th^  mopeji  i^us.  agreed;  to  b^  Is^id  out  in  land, 
the  ceoiaiiwler  in  fee  whei^epi^  ia  c^e  of  failure  of  ifl'uc  of  the 
imnriag^  W^iS;  to  go  tp,  the  hqi^  of  the  deceafed  hu,|[band,  &J 
fer  curiam  \  this  money  which  would  have  been  land,  as  to  the 
ifliie  of  the  marriage,  yet,  now  the  hulband  end  the  wife  are 
<iCad  without  iiTue,  is^  turned  into  money  again,  and  under  the 
poufer  of  the  bi^and  tp  difpofe  of  as  he  pleafed;  It  (hould 
have  gone  to  his  admi.niftrator,  l|ad  th^re  been  m  will,  a  for^^ 
iUri  will  it,  in  the  prefent  cafe,  go  to  bis  refiduary  legatee. 

Now,  widi  r)^(pe^  to  this  cafe,  it  is  remarkable,  that  tbe 
wife  dtecl  wi^in  three  years  after  the  marriage,  during  which 
period  tbe  purchafe  was.  to  be  made  i  fo  that  the  time  was  not 
come  within  which  the  money  was  to  b^  laid  out,  and  till 
then  it  continued  money  |  or,  poffibly,  the  court  had  fome 
evidence  to  induce  them,  to  believe  Sir  John  ChUheftur  looked 
an  tbe  moi^ej  a$  per£qinal  cftate;  and  if  this  doss  not  diftin- 

guiijb 
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(tf>2  Vol.  171. 
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guifli  It  from  the  other  cafes,  t  doubt,  in  oppofition  to.  fo 
many  decrees,  the  refolution  here  givcA  would  hardly  t>0 
maintainable. 

Afterwards  came  t}ie  cafe  of  Lingift  veritis  Sovrofi  (g)  ill 
J  7 15,  reported  in  the  Book,  called  Thi  Jbridgmtnt  of  Cafes  in 
£quityj  175,  where  700/.  of  the  hufband's  money,  and  700/* 
of  the  wife's  money,  was,  on  a  marriage,  articled  to  be  laid 
out  in  land,  and  fettled  on  the  hufband  for  life^  remainder  to 
the  wife  for  life,  remainder  to  the  firft,  (^r*  Ton  in  tail  malcf 
remainder  to  the  daughters  in  tail,  remainder  to  the  heirs  of 
the  hufband.  The  hufband  devifed  all  his  perfonal  eftate  to 
his  wife,  and  all  his  real  eftate  to  the  plaintiff,  and  died  without 
iflue.  Whereupon  it  was  decreed,  that  the  money  articled 
to  be  laid  out  in  land,  was  as  land,  and  could  not  pafs  by  the 
devifeofthc  [C J  perfonal,  but  belonged  to  the  plaintiff,  aa 
devifee  of  the  real  eftate.  And  this  decree,  firft  made  by  the 
Lord  Harcourty  in  1711,  was  affirmed,  in  17 15,  by  the  Lord 
Cowper. 

Still  later  than  this  cafe,  was,  that  of  Edwards  verfus  {a) 
The  Ccuntefs  qf  Warwick^  decreed  in  chancery,  and  af&rmed  in 
the  houfe  of  lords,  where  money  was  articled  to  be  laid  out  in 
land  and  fettled  on  the  hufband  and  wife,  and  the  iffue  of  the 
marriage,  remainder  to  the  heirs  of  the  hufband.  There  was 
iflue,  but  fuch  ifliue  died  without  ifTue  before  the  money  was 
laid  out ;  and  decreed,  that  the  money  was  to  be  looked  upon 
as  land,  and  fhould  go  to  the  heir.     Neither  is  the  objedioir, 

the  benefit  of  the  trufl ;  and  no  reafon  that  the  truftee  (hould  keep  the  eftate. 


(g)  See  alfo  Precedents  in-Chan.  400,  and  vol.  1".  172.  In  which  laft  book 
the  cafe  is  more  fully  reported^  and  agreeably  to  the  Regifter's  book. 

[C]  It  is  obfervable,  that  the  hufband  might  have  devifed  this  140O/.  (fubjeft 
to  bis  wife's  eftate  for  life)  either  as  real  or  perfonal  eftate,  according  as  he  ihould 
have  fignificd  his  incencion.  Thus»  if  he  had  io  his  will  defcribed  it  as  fo  much  mo« 
ney  ngreed  to  be  laid  out  in  land,  this  would  have  been  fuiHcient  to  h^ve  roado 
it  pals  as  perfonal  eftate,  and  by  a  will  not  attefted  by  three  witncfles  ;  but  with-^ 
out  fuch  a  particular  in terpofition  of  the  teftaior,  manifefting  his- intention,  it 
remained  as  land,  and  confe^uently  belonged  to  the  devifee,  or  reprefentative  of 
the  real,  not  of  the  perfonal  eftate.  Dctcrnr.incd  in  the  cafes  of  Crfijs  verfus  AddiH" 
hroke^  Hillary y  *7'9*  Fulbam  verfus  Jofus^  MLh.  1720,  both  by  the  Lord  Parker, 

Uinore  particularly  in  tho  cafe  of  ^d'UMrdsvcviu^iTki^Cwuifie/^if'^H'arnviiJ^i 
171-    . 

that 
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Aoyroluntary 
bond  good  a- 
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that  the  plaintiff  is  a  yolunteer,  of  any  weight ;  for  this  is  the    Lechmere 
cafe  of  a  trufty  and  every  ajluy  que  tru/i^  whether  a  volunteer  '^' 

or  not,  or  be  the  limitation  under  which  he  claims,  with,  or    p.  l[  «!l . 
-mrithout,  a  confideration,  is  intitled  to  the  aid  of  a  court  of 
equity,  in  order  to  avail  himfelf  of  the  benefit  of  the  truft. 
nrherecan  be  no  reafon,  that  the  truftee  fihould  retain  to  his 
own  ufe  the  truft  money  or  eftate,  with  refpe£t  to  which  he  is 
Isarely  an  inftrumenty  in  breach  of  the  confidence  repofed  in 
Siioi.     Any  voluntary  bond  is  good  againft  an  executor  or 
^ulminiftrator,  unlefs  fome  creditor  be  thereby  deprived  of  his    gainft*the%xe. 
^bt.     Indeed,  if  the  bond  be  merely  voluntary,  a  real  debt,   IT^'^^X 
though  by  fimple  contraA  only,  (hall  have  the  preference ;  but   »  fi™pi«  contraa 
if  there  be  no  debt  at  all,  then  a  bond,  however  voluntary, 
muft  be  paid  by  an  executor.     Bcfides,   in  fome  cafes,  this 
coiirt  may  be  under  a  aeceffity  of  determining  queftions  be- 
tween volunteers,   I  mean,  between  perfons  that  are  really 
fuch,  with  regard  to  thofe  from  whom  they  claim ;  as  where 
the  heir  comes  to  have  his  real  eftate  difmcumbred,  by  apply- 
ing the  perfonal  eftate  in  exoneration  thereof,  there  the  ob- 
jedion  of  being  a  volunteer  is  ftrong  againft  the  plaintiff,  and 
yet  the  court  of  equity  muft  determine  the  point. 

In  2  Fern.  322.  Holt  verfus  Holt^  the  father  of  J.  S.  articled 
with  a  carpenter  to  pay  him  1000/.  for  the  building  of  an 
houfe  upon  bis  land,  and  the  carpenter  articled  with  the 
father  to  build  the  houfe.  The  father  died  inteftate  before  the 
houfe  was  begun  to  be  built,  and  the  land  on  which  the  houfe 
was  to  be  built,  defcended  to  the  fon  and  heir.     Held,  that  the 

aics  y    \.nz  ncir 

fon  might  compel  the  widow  and  adminiftratrix  of  the  hun>and,    of  a.  (haii  com- 
who  owned  the  ground  on  which,  Gfr.  to  lay  out  the  1000/.    Sf  theVoufe,"*' 
in  building  the  houfe,  although  the  fon,  who  fought,  and  was    "**][**5^"j"^**' 
allowed  to  take  the  benefit  of  this  covenant,   did  not  intitle 
himfelf  thereto  by  any  manner  of  confideration. 

So  in  ^nw»  verfus  Vernon  (j),  decreed  firft  by  the  Lord  Article* on  mtr- 
Klng^  and  affirmed  in  the  houfe  of  lords.  A.  covenanted  on 
his  marriage  to  lay  out  7000/.  in  land,  and  fettle  it  on  him- 
felf for  life,  remainder  to  his  wife  for  life,  remainder  to  the 
firft,  Vc.  fon  of  the  marriage  in  tail  male,  remainder  to  the 
heirs  male  of  the  body  of  J.  remainder  to  yf  s  brother  for  life,    ??*"/*?!'  "i? 

'  '     the  hulband's 

brother,  ihail, 
if  tbe  huftand  diet  without  ifTue  male,  and  leaving  only  daughters,  be  performed  in  favour  of  the  bio  < 
ther,  the*  they  were ▼olontary,  and  the*  the  huraanJ  might  have  barred  fuch  rcm-inder,  (4>ol.  1.  504. 

Vol.  III.  N  remainder 
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MERB  remainder  to  his  firft,  C!fr.  fon.  Now,  though  this  remftinder 
feemed  merely  volunury,  and  out  of  all  the  confiderations  of 
the  marriage  fettlement,  and  though  J.  (as  was  there  well 
224  j  urged)  had  the  land  been  fettled  by  htm  in  his  life.time« 
might  have  barred  the  brother  by  a  common  recovery,  yet,  on 
J,*s  leaving  only  daughters,  equity  compelled  a  fpecific  per- 
furmancc  of  the  covenant.  ( i ) 

There  remains  then  only  the  laft  point,  which  is,  whether 
the  lands  which  defcended  from  the  lord  Lechmcre  to  his  heir 
at  law,  fhall  be  taken  for  or  towards  a  fatisfadtion  of  the 
covenant,  as  to  this  remainder  limited  to  his  own  right 
heirs. 

A.  cm'fn.intt  And  herc  it   is  objecfled,  that  the  lord  L/^A/wrrr  covenants 

fof  h.mfeir  in.i  ^^^  himfclf  and  his  heirs,  to  lay  out  26,000/.  in  the  purchafe 

Yt  will  putchafe  of  lands  and  to  fettle  the  fame  on  himfelf  and  wife,  and  firft, 

t>  tnr  rrm/ori  ^c,  fon,  and  for  portions  for  daughters,  remainder  to  his  own 

ir.rr.i?if  tWii'e,  j.-  jj^  hcirs.     So  that  in  this  cafe  the  heir  is  debtor,  as  bound 

lemaii.aei   t.)  ^^  i  i    •  v  «         • 

hi*xvifirorii  V-,     in  the  covenant,  and  yet  claims  as  a  creditor  under  the  co- 
ITfiia.'Vc*        venant,  which  is  inconfirtcnt,  (viz.)  for  the  fame  perfon  to 

fon,  renu  adcr     bc  both  dcbtor  and  Creditor ;  and  as  far  as  the  heir  has  real 

t:»  Iiimi'ih  111 

tc; ;  cqu  rv  #'.11    aflets,  the  allcts   are  at  home  already,  and  cannot  be  fued 

ii»mf>cl  il-.c  ixc-     ^ 

ciitor  to  !  1)  out       tor. 

ihc  mouc),  ihough  the  heir  ii  bjlh  tlcutor  and  ctcJiior. 

Rejy :  So,  if  a  man  articles  for  a  purchafe,  and  binds  him- 
felf, his  heirs,  executors,  Is'c,  he  may  as  well  be  called,  in 
that  cafe,  covenantor  and  covenantee,  as  in  the  prefent ;  and 
yet,  in  refpect  of  the  different  rights  that  are  in  him,  the  heir 
may  compel  the  executor  to  compieat  the  purchafe  for  him. 
'J'hough,  to  fpeak  properly,  the  heir  aflawcaimot  be  cun- 
fiJcrcd  as  a  creditor  any  more  than  as  a  purchaibr  under  his 
aiicellor,  but  as  heir,  he  is>  the  reprefcntativc  of  his  anceftor,  fo 
as  to  be  intitlcd  to  all  the  real  eftate,  which  the  aoceftor  died 
fclfed  of  >  and,  on  the  other  hand,  liable  to  anfwer  all  the 
burdens  to  which  fuch  real  cftatc  rs  fcrbjcch 

T*hcn,  with  regard  to  the  lands  left  to  defcend,  ly?.  It  it 
plain  the  covenant  does  not  relate  to  the  lands  which  wen 
his  lordfliip's  at  the   time  of  entering  into  the  articles,  th 


^ 
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(1)  Et  vide  Ojgoode  v.  Strode,  ante,  2  vol.  245. 

wo 


Dc  Ttftn.  S.  Michaclis,  1735. 

%9otd%  \)elngfidurij{viz.)  that  he iv^uU  purcbare  lands*    o.Jfyj  LficHMfi^t 
^hepurchaTe  of  the  learehold  eftates  for  lives,  or  reveriions        ^^A   ^ 

^xpe^nt  on  eftates  for  livfs,  are  nothing  to  the  purpofe^  fince  Carlisle* 
che  lands  to  be  bought  are  exprefslj  mentioned  to  be  lands  of 
inberiunce  and  in  fee-ftmplei  whereas  thefe  could  not  anfwer 

«hc  intent  of  the  articles.     Indeed)  What  ought  to  govern  in  Itistheinten. 

all  thefe  cafes  of  implied  fatisfaaion,  is  the  intention  of  the  lj*whic?mak* 

S^arties.     Now,  in  the  principal  cafe  the  Intention  of  the  ^hcf«tcijJed 

equtvalrnt  a 

party  does  not  plainly  appear,  that  his  ettate  which  he  per>-   fnuuetion,  ot 
knitted  to  defcend,  and  which  did  not  amount  to  the  value  of  '^^^ 
^^xrhax  he  articled  to  purchafe,  (bould  be  for  or  towards  a  fatis* 
X^adion,  confequently  this  would  be  to  difinheric  an  heir  by  an 
5  mplication  Mt  necclTary,  contrary  to  the  known  maxim  of 
law. 

As  to  the  cafe  of  ff^t/cox  verfus   ffikox^  a  f^irn.   558.   a  ftuher**  per. 
"vherea  man  upon  his  marriage  covenanted  to  purchafe  lands  J»i5tirtg)«nJ»«> 
vf  200 /•  pit  annumj^nd  to  fettle  them  on  himfelf  for  life,  re-    ifjuftof  the 
inainder  to   his  wife  for  lifc>  for  her  jointure,  remainder  to   iar/,7«!v«ftTht- 
his  firft  i^c.  fon  in  tail  male,   remainder   to  his  daughters  in,  f*  *°  *** ^t"'*:** 

°  Inuil  J  this  it 

uil }  and  the  father  purchafed  lands  of  200 /«  perannum^  after   t  fatisfaaioat 

which  he  made  no  fettlement,  but  permitted  them  to  defcend. 

Whereupon  this  was  decreed  to  be  a  fatisfa£tion  of  the   co-^ 

venant:  here  the  father  made  a  purchafe   fully  fufficient  to 

anfwcr  the  aoo  /.  fir  annum.   The  book  takes  notice,  that  the 

lands  were  worth  aoo  A  pfr  annttm^  which  imports,  that  they 

were  jufl:  of  that  value}  and  this  plainly  fbewS|  that  the  lands 

were  bought  with  an  intention   to  fatisfy  the  covenant,  and 

tha  eldeft  fon  could  not  complain,  or  object,  when  he  had  his 

200/.  per  annum  from  his  father,  that  it  was  another  eftate      [  2a6  j 

than  what  was  covenanted  to  be  fettled  upon  him,  {viz.)  that 

it  was  a  fee-fimple  inftead  of  an  intail  |  for  which  caufe  this 

feems  to  have  been  a  reafonable   decree.     And,  by  the  way, 

if  the  eldeft  fon  bad   aliened  the  fee,  and  died  without  ifTue, 

I  do  not  think  the  fecond  fon  could  have  recovered  under  thefe 

articles  ;  for  if  it  had  been  an  eftate-tail,  he  might  have  barooL 

it  by  a  recovery  [D]  :  whereas  in  the  prefent  cafe  the  lord 


[D]  But  ^sf'fp  if  the  eldeft  fon  had  died,  (as  be  might  have  done)  before  tnz 
thm  next  term,  fo  that  he  could  not  have  foitcrci  a  rewovcr/»  whaMK>jiu!3Q^, '.%? 
next  foo  ought  to  be  barred  of  his  chaqce.  "  '    ' 

N  a  S^clrnre 
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Lechme&e     Leehmere  hats  not  permitted  lands  to  defcend  to  bis  heir  to  the 

Eafl'of        v^Iuc  of  what  he  articled  to  purchafe^  and  lands  of  left  value 

Carlisle,     fliail  never  be  looked  upon  as  an  equivalent.     The  lands  to 

A  matter  of  left   be  purchafed  according  to   the  covenant  are  to  be  to  the 

uken^in"^tif-      amount   of  30,000/.  and  as  the  lands  porchafed  before  die 

•^^tfT^'lTter'     "carriage,  together  with  the  leafehold  and  reverfions  purchafed 

value.  afterwards,   are  not  to  be  taken  as  part  of  the  lands  to  be 

bought  and  fettled  :  fo  the  reft  of  the  purchafes  which  he  made 

are  of  very  inconfiderable  value,  and  it  cannot  be  prefumed  bis 

lordlbip  intended  they  (bould  be  fo  confirued. 

LanJ,  tho'  of  j^  ^^^  ^^fe  of  GoodfeUow  Ycrfus  Burcbitj  2  Fern.  208.  a 

much  greater  .  . 

vaitie  left  to  a      man  on  the  marriage  of  his  daughter,  gave  a  bond  to  her 

fatiffaaion  for «  huftand  for  part  of  the  portion,  after  which  by  his  will   he 

|:ortioa.  g^y^  ^^j.  \^^^  gf  niuch  greater   value,  and  yet  this  was  held 

to  be  no  fatisfadion,  [£]  although  there  were  not  aflets  to 

pay  debts,  which  is  a  ftrong  cafe.     And  there  it  is  hid  down 

as  a  rule,  that  where  a  legacy  has  been  decreed  to  go  in  fa- 

[  227  ]        tisfa£lion  of  a  debt,  it  muft  have  been  grounded  upon  fome 

evidence,  or  at  leaft  upon  a  ftrong  prefumption  that  the  tef- 

tator  did  fo  intend  it ;  but  in  the  prefent  cafe  there  is  no  fuch 

evidence,  nor  any  room  for  fuch  a  prefumption. 

In  the  cafe  of  Cuthbert  verfus  Peacock^  i  Salk.  155.  it  was 
infifted  on  as  a  rule,  that  where  a  debtor  gives  a  legacy 
greater  than  his  debt,  it  (hall  be  intended  a  fatisfatS^ion,  be- 
caufe  the  teftator  muft  be  prefumed  tp  be  juft  before  be  is 
bountiful.  But  the  Lord  Cowper  faid,  it  might  as  well  be 
prefumed  that  a  debtor,  where  there  are  aflets,  intends  to  be 
both  juft  and  bountiful.  So  in  Cranmer's  cafe,  Saik.  508.  jt 
was  decreed  by  the  Lord  Harcourt^  that  a  legacy,  though  it 
exceeded*  the  debt,  could  not  be  intended  as  a  fatisfa£iion 
thereof;  and  indeed  it  may  be  prefumed,  that  if  the  teftator 
intended  to  pay  or  fatisfy  a  debt,  he  would  certainly  have 
taken  notice  of  it. 


[E]  However  this  might  be  determined  on  another  principle,  (cva:.)  that 
money  and  land  being  of  a  quite  different  nature,  the  one  Ihall never  betaken  as 
a  fatisfafllon  Tor  the  other.  See  many  cafes  to  this  purpofe,  but  particularly 
tliccafe  oiChafUn  verfus  CbafUit,  determined  Pa/chit,  1734,  by  the  Lord  Tulhu^ 


s< 
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So  that  upon  the  whole  matter ;  I  decree  that  this  30>ooc/i 
thus  agreed  to  be  laid  out  in  land,  fhajl  be  talcen  as  land  ;  that 
the  land  permuted  Jto  defctnd  to  the  heir  fhall  not  be  deemed 
to  be  in,  or  towards,  fatisfa^tion  of  the  debt;  confequently 
chat  the  admtniftfatrjx  muft  inveft  this  30,000  /,  in  a  pur- 
chafe,  and  fettle  it  purfuant  to  the  articles.  But  though  thefe 
have  provided  that  5  /.  per  cent,  fhall  be  paid  until  a  purchafe 
made;  yet  it  appearing  to  me  that  the  money  has  been  placed 
in  the  government  funds,  which  have  yielded  but  4/.  per  cent* 
I  think  I  may  with  reafon  and  equity  moderate  the  intereft, 
and  reduce  it  to  ^U  pir  cent,  in  regaxd  the  admioiftratrix  has 
made  no  more  of  it* 

duced  the  latercft 

Note;^  On  an  appeal  to  the  Lord  Talbot^  Pafcha^  '735) 
after  long  debate,  his  Honor's  decree  was  fo  far  affirmed,  as 
that  the  30>ooo  /•  articled  to  be  laid  out  in  land,  was  by  his 
lordfliip  held  to  be  as  land;  who  moreover  agreed,  that  no 
difference  had  ever  been  made,  between  the  cafes  where  the 
money  was  depofited  in  the  hands  of  a  third  perfon  to  be 
laid  out,  and  where  it  was  refling  in  the  hands  of  the  cove- 
nantor :  but  with  refpe£l  to  the  freehold  lands  purchafed  in 
fee-fimple,  in  poffelfion,  after  the  covenant,  though  with  but 
part  of  the  30,000  /.  and  left  to  defcend,  thefe  were  by  the 
Lord  Chancellor  ordered  to  go  as  a  fatisfaflion  pro  tanto;  for 
that  it  could  not  be  intended  the  lord  Lechmere  was  obliged  to 
lay  out  all  the  money  together  \  nay,  it  might  be  doubtful, 
whether  one  intire  purchafe  could  be  met  with  for  juft  that 
(nm ;  and  though  his  lordfhip  had  covenanted  to  lay  out  the 
30,000  /.  in  land,  yet  he  had  not  covenanted  to  lay  it  out  in 
one  purchafe,  or  at  one  time:  but  if  it  was  invefted  at  feveral 
times,  it  would  fatisfy  the  covenant,  as  much  as  if  laid  out  all 

together,  (i) 

D  E 


Lechmbrb 

Earl  of 
Carlisle. 


Though  by  t 
deed  5 1,  per 
cent,  was  dire^- 
ed  to  be  allow. 
ed,  yet  it  apear  • 
ing  that  the  mo« 
ney  had  bteri 
pUcrd  in  the 
goreroment 
funds,  which 
yielded. but  4!. 
the  court   re- 
to  4L  percent. 

[228 1 

33,000!.  is  CO. 
tenanted  to  be 
laid  out  inland, 
the  money  need 
not  be  laid  out 
ail  together  up- 
on one  purchale, 
but  if  laid  out 
atfcveral  times 
it  is  futficient ; 
and  if  the  CO- 
venantrr  dies, 
havingpurchafed 
feme  lands 
which  4re  left 
to  defcend, 
thik  will  be  a 
fatisfaCtlon  pro 
tanto. 


(i)Rcg.Lib.B.  1734  fol.  487.  So, 
Deacon  v.  Smithy  3  Aik.  323,  Attorney 
General  v,  Whor^ood^  1  Vcz.  54Q. 
Davys  V,  Howard,  5  Bro.  P,  C.  552. 
Scwdonv,  Soivdon,  at  the  Rolls,  Fei.  3, 
1 785 .  By  marriage  fettlcmenc  reciting 
that  Roiert  Sowdon  the  hulband  in  con- 
fideracion  of  the  marriage,  i^c.  had 
actually  paid  to  ihe  traliees  a  fum  of 


1 500  /.  and  had  alfo  agreed  to  pny  to 
them  a  further  fum  of  500  1.  at  lead  up- 
on the  trufts  afttr  mentioned,  he  the 
faid  Robert  So-zvdon  covenanted  with 
the  trullees,  that  he  would  within  fix 
months,  pay  the  faid  further  fum  of 
of  500/.  at  the  icafl,  wnicli  faid  fams  of 
1500/.  and  500/.  were  to  be  applied  i:i 
the  manner  therein  after  mentioned ;  and 
Nj         •  'it 
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!t  was  thereby  declared,  that  the  fakl 
Aims  of  money  were  To  paid,  and  to  be 
paid  upon  tnifl«  that  tha  faid  truftett 
ihould  as  foon  as  conveniently  might  be, 
with  the  confent  of  the  faid  Jt^hitt  Sow^ 
Jgm,  lay  out  and  inveft  the  fame,  either 
together  or  in ,  parcels,  and  together 
with  or  without  any  further  fum  to  be 
advanced  by  th^  faid  R$bert  SowJon^ 
in  the  purchafe  of  freehold  lands,  ^r. 
in  the  county  of  Ptvom,  and  that  fucb 
lands  when  purchafed  (hould  be  convey.* 
^4  to  the  truAees  to  the  ufes  of  the 
marriage  as  therein  mentioned.  Not- 
withftanding  the  recital  in  thefettle« 
ment,  J^o^ert  Sovf^tou  did  not  pay  the 
1500/.  which  together  with  the  50Q/. 
remained  unpaid  at  hu  death.  Soon 
after  the  marriage  he  pofchafed  an 
eftate  in  the  county  of  Dtvon  for  2 1 59  /• 
which  was  conveyed  to  him  in  fee,  but 
)^e  never  made  any  fetUeme^t  of  this 


eftate,  and  died  inteftate.-<*There  waa 
no  evidence  in  the  caufe  upon  which  the 
court  thought  any  reliance  could  be  had» 
but  it  was  argued,  that  thiscafe  might  be 
diftingttifhed  from  theothers»  inafmuch 
as  in  this  cafe  the  hulband  covenanted 
to  f^  the  wunif  to  the  trujftes,  of  which 
covenant  he  fcarcely  could  mean  a  per- 
formanoe,  when  he  made  a  purchafe 
him/elf.  His  Honor  declared  that,  if 
this  ca(e  had  been  res  inUgta^  he  (hould 
have  thought  the  diftinfUon  worthy  of 
great  coniideration,  but  he  thought  thia 
cafe  within  the  principle  eftabl&ed  \xf 
Lecbmiri  V.  EartrfCarlifit^  that  where 
a  inan  covenants  to  do  an  aft,  atod  he 
does  that,  which  mxy^frotaMtOt  becoiu 
verted  to  a  cpmpletion  of  his  covenant^ 
he  fliall  be  prefumed  to  have  done  it  with 
fuch  intention ;  and  declared  the  eftmt^ 
to  be  fubjeft  to  the  trufts  of  the  fettl^, 

mnu   Keglib.9.  ^78^.  fol.  i^t« 


DE 


D  E 
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ChapliQ  verfus  Chaplin. 

IN  this  long  cauie,  among  many  otbers^  were  the  follow- 
ing queftions :  The  lady  Hanhy^  the  grandmother  of  Por* 
Irr  C&i^/iir,  being  feifed  in  fee,  conveyed  divers  lands  to  the 
ufe  and  intent  that  certain  truftees  in  the  deed  named^ 
fliould  receive  and  enjoy  a  rent- charge  of  30/.  pr  annum  to 
them  and  their  heirs,  with  power  to  diftrain  for  the  faid  rent, 
and  to  enter  and  hold  the  land  on  non-payment  for  forty 
days;  and  then  the  faid  rent  was  to  be  to  the  ufe  of  Porter 
CbapUn  in  tail  male,  remainder  to  the  ufe  of  the  fame  perfons 
that  bad  the  land  in  fee.  Porter  Chaplin^  to  whom  this  eflate- 
taii  was  limited  in  the  rent,  died,  leaving  iflue  Sir  John  Chap^ 
liny  who  inter-married  with  the  plaintiff  the  lady  Chaplin^  and 
afterwards  died  without  iflue  male.  Whereupon  one  quef- 
tion  was,  whether  the  plaintiff,  the  lady  Chaplin^  was  dowablo 
of  this  rent  of  which  her  hufband  died  feifed  in  tail  male  ? 

*  And  the  court  held,  that  fuppofing  this  were  a  rent  cre- 
ated de  tiovoy  the  remainder  in  fee  whereof  was  extinguiflied 
by  a  limitation  of  it  to  thofe  that  had  the  land,  fuch  rent  being 
determined  by  the  death  of  the  hu(band  tenant  in  tail,  and 
having  no  longer  any  exiftence,  the  wife  cannot  be  endowed 
of  that  which  is  not  in  being ;  but  that  it  is  otherwifc  where 
tenant  in  tail  of /ax^ marries  and  dies  without  iflbe,  whereby 
that  eflate- tail  is  determined :  for  the  wife  in  that  cafe  (hall 
be  endowed  notwith (landing,  becaufc  the  land  is  in  being, 
though  therftate  tail  therein  is  determined,  and  the  dower  is 
in  fome  refpefts  a  continuance  of  the  eftate-tail.  So  if  a  rent 
in  f/!i  be  granted  to  A.  in  tail,  remainder  to  B.  in  fee,  and 
j{.  marries  and  dies  without  iffue,  the  wife  ihall  be  endowed  ; 
or  if  a  rent  ue  novo  be  granted  to  A.  in  tail,  remainder  to  B, 
N  4  in 


Cafe  S3. 

Lord  Chan- 
cellor Tal- 
bot. 

%  Eq.  Ca.  Ab.. 
184.  pi  10.  1 1. 
The  wife  of 
celtuy  que  truft 
not  to  be  en* 
duwed. 


If  arpntde  noro 
be  granted  in 
tail,  wit!i()uc 
any  remain  cr 
ovsi'i  an  J  ten- 
ant in  \j\\  t^Iceg 
wife  ana  dies 
without  iOiir  ; 
the  wire  ihnll 
not  be  endowed, 
becaufc   the 
thing  out  of 
which  the  dower 
is  to  arifr,  is  not 
in  beinj. 

[♦230  ] 

Seem,  if  cht 
rmi  WiTi'  jjrai.t- 
cd  in  nil,  ic- 
min.ders;vcr. 


Chaplin  v. 
Chaplin. 


Tenant  in  tail 
of  »  rent  grant- 
ed de  novo  with- 
out any  rem-4)n« 
derover  fuf- 
fcrs  a  reco- 
very ;  this  will 
not  pafs  an  ab- 
foluce,  but  only 
a  deten^inahlcy 
fee. 
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in  fee,  (which  has  been  [A J  adjudged  a  good  remainder)  2a4 
A.  marries  and  dies  without  iflue;  his  wife  (ball  be  en- 
dowed. 

Moreover,  the  court  conceived,  that  if  fuch  a  rent  de  nove^ 
be  granted. in  tail  without  %nj  remainde>  over,  ind  the  te- 
nant in'tail  fullers  aVecovery  thereof  J  this  recovery,  though 
it  will  turn  the  eftate-tail  into  a  fee,  yet  the  fame  will  pafs  but 
a-4€l«rminable  fee,  which  muft  end  on  the  death  of  the 
tenant  in  tail  without  ifTue,  for  the  grantor  never  agreed  to 
charge  the  land  any  further  with  the  rent,  and  it  would  be 
a  wrong  to  the  tertenant  to  burthen  his  eftate  with  the  rent 
for  any  longer  time.  See  2  Lutw.  1225  (i).  But  it  after« 
Wards  was  difdofed  tp  the  court,  that  the  legal  eftate  of  the 
rent  in  fee  was  in  truflees,  in  truft  for  Parttr  ChafUn  in  tail 
male;  and  that  on  his  dying,  the  truft  of  this  eftate-tai}  de- 
fcended  to  his  only  fon  Sir  John  Chaplin  in  tail,  the  hufl>and  of 
the  plsuntifF  the  lady  Chaplin^  who  {inur  aF)  brought  ber  bill 
for  her  dower  of  this  rent  \  and  then  the  cafe  was  no  more, 
than  whether  the  wife  of  a  ciftttf  qui  truft  in  tail  ihouki  be 
endowed  ? 

Whereupon  for  the  plaintiff  were  cited,  /r^,  the  cafe  of 
Swiitappli  verfus  Bin^n^  2  Firn.  536.  where  a  woman  be- 
queathed money  to  be  laid  out  in  land,  to  be  fettled  to  the 
ufe  of  her  daughter  and  her  children,  and  if  (he  died  without 
jflue,  to  go  over.  The  daughter  married  the  plaintiff,  by 
whom  (he  had  ifliie,  but  (he  and  the  ifTue  being  both  dead, 
and  the  money  not  laid  out :  on  a  bill  brought  by  the  hufband, 
the  Lord  Cowper  decreed  the  money  to  be  confidered  as  land, 
and  the  plaintiff  to  be  tenant  by  the  curtefy. 

Sicondiy^  Otway  verfus  Hudfon^  2  Vern.  583.  where  tenant 
in  tail  of  a  truft  of  a  copyhold  eftate,  having  defired  the  lord 
to  admit  him,  and  being  refufed,  and  having  brought  a  bill 
againft  the  truftees  to  have  a  furrender  made  him  of  the  legal 


[A]  For,  though  the  objedion  is,  that  there  can  be  no  remainder  of  that 
whereof  there  is  no  reverfion  ;  yet  the  intent  of  the  party  gives  the  rent  de  «m;# 
iirfl  a  being  for  the  whole,  and  then  the  le/Ter  eflates  are  carved  out  of  it.  By 
Holt  Ch.  Juft,  Salk.  577.  Weeks  y.  Peach.     . 


(i)  Harg,  Co.  lAxx.  298.  a.  note  2. 


eftate. 
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eftate,  died.    In  that  cafe,  though  the  ht^fband  was  never    Ch.-.plik  vw 
feifed  of  the  legal  eftate  of  the  copyhold,  ytt  the  widow  was     CmAfLix. 
decreed  her  free- bench. 

Thirdfyy  The  cafe  of  Flttcber  verfus  Robin/on^  as  cited  in 
Pncedints  in  Chancny^  250*  where  J.  S.  falling  into  fome 
trouble  for  having  counterfeited  a  warrant,  conveyed  his  land 
to  bis  younger  fon,  in  truft  only  to  fecure  it  againft  a  for- 
feiture ;  and  afterwards  being  freed  from  trouble,  conveyed 
the  premiflesto  his  eldeft  fon,  and  died.  The  eldcfifon  died, 
leaving  a  widow  and  no  iflue,  whereupon  his  widow  being  £  232  J 
non-fuited  at  law,  brought  her  bill  in  equity,  and  had  a  de- 
cree for  her  thirds. 

Fourthh/^  That  nothing  was  more  known,  than  that  a  dow- 
reft  fhalt  have  the  benefit  of  atruft-term  attendant  on  the  in- 
heritance againft  an  heir,  as  appeared  from  the  cafes  of  The 
Lady  Dudley  verfus  Tbi  Lord  DudUy^  FrnedenU  in  Chancery^ 
241.  Hiiford  ycrfMS  Hi^ord^  Pafcha^  1711.  Jbridgment  of 
Q^es  in  Equity  f  2ig.  and  more  particularly  from  that  of  {a)  /^NjVoUitT, 
fTriy  verfus  WiUiams. 

Laftly,  It  was  faid  to  have  been  agreed  and  fettled,  that  a 
man  fhould  be  tenant  by  curtefy  of  a  truft ;  and  it  would  not 
be  pretended  that  there  were  le(s  ftrongreafons  to  be  urged  in 
favour  of  a  dowrefs. 

But  after  much  debate  and  confideration,  the  Lord  Chan- 
cellor wa9  of  opinion  againft  the  plaintiff  in  this  point;  ob- 
ferving,  firft^  as  to  the  cafe  of  Sweetappk  verfus  Bindon^  that 
it  might  be  right  to  allow  an  hufband  to  be  tenant  by  the 
curtefy  of  money  to  be  laid  out  in  land,  fmce  money  agreed 
to  be  laid  out  in  land,,  is  as  land  in  equity ;  where  every  thing 
direded  by  a  will,  or  agreed  by  articles  to  be  done,  is  looked 
upon  as  done.  [B] 

Second!;^  That  in  the  cafe  of  OHvay  verfus  Hudfortj  the  de- 
cree was  not  made  upon  a  general  rule,  that  every  widow  of       [  233  j 

[B]  This  will  fcrvc  to  warrant  the  refolution  of  the  Matter  of  the  Rolls  in  the 
caie  of  Banks  verfus  Sutton,  vol.  2.  700.  For  however  that  learned  argument  may 
be  confidered,  as  tending  to  prove  in  general,  that  a  woman  ought  to  be  endowed 
of  a  truft ;  yet  in  that  partidular  cafe,  the  legal  eftate  was  by  the  will  of  the 
donor  direftcd  to  be  conveyed  to  the  ceftuy  que  truft  at  his  age  of  twenty-one,  and 
he  living  to  that  age,  according  to  the  principle  above  mentioned,  his  widow  was 
well  intitled  to  dower. 
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C*-ii»!Liw  -.    a  crjluy  que  trufl  has  a  right  to  dower ;  but  upon  the  great  and 
C  *.  A^Lizf  •      obftinatc  delay  of  the  truftee,  who  refufed  to  convey,  and  flood 
out  a  bill  in  this  court  requiring  him  fo  to  do. 

Tfiy^  That  the  cafe  cited  from  Precedittts  in  Chancery^  250, 
fecmcd  a  ftrange  cafe,  and  a  mod  extraordinary  truft  ;  for  if 
the  father,  the  cejiuy  que  trufty  fliould  have  come  for  a  perfor- 
mance of  that  tru{l,  he  could  never  have  recovered;  biit  the 
fon  (hould  have  held  the  land  difcbarged,  it  being  a  fraudulent 
trufl,  made  to  proteA  the  eftate  againft'9  forfeiture.  This, 
probably,  was  a  fliort  noteofthe  cafe  for  the  private  ufe  of 
feme  gentleman,  and  can  be  of  fervice  to  no  other. 

^thly^  That  tlvQ  cafe  of  a  truft  term  fet  up  in  oppofttion  to 
dower,  was  nothing  like  the  prefent;  for  there  the  judgment 
is,  that  the  plaintifl'in.  dower  fliall  recover,  but  that  ce£it  exe^ 
fwf/d  during  the  term ;  and  if  the  trufts  of  fuch  term  are  fatif* 
(led,  and  at  an  end,  the  term  ought  not  to  fubfift  in  equity  to 
flop  a  favourite  right  at  law,  as  .dower  is ;  whereas  in  the  cafe 
of  a  trufl,  there  is  no  judgment  at  law,  that  the  wife  fliall  re-» 
cover  her  dower ;  for  the  hufband  had  no  legal  eflate,  nor 
confequently  any  thing  of  which  the  wife  is  dowable.  And 
in  the  cafe  of  a  purchafcr,  nay,  even  with  notice,  the  court 
wouIq  not  relieve  a  dowrefs  againfl  a  trufl  term  that  flood  iq 
(*)E9.Ca.Ab-    her  way.     {a) 

Fw.'cha.  65.     Ca.  in  Pari.  69, 

His  Lordfllip  took  notice,  that  by  the  preamble  of  the  fta-* 
{h)  «7Hcn.  S,     tute  of  ufcs  (//),  it  is  recited,  that  by  means  of  thefe  ufes  the 
f  27J.  1      ^*^^  ^^**^  defeated  of  h^r  dower  j  by  which  it  appears,,  that  the 
wife  of  ccfluy  que  ufe  was  not  dowahle  at  common  law  \  and  if 
fo,  then,  as  at  common  law  an  ufe  was  the  fame  as  a  trufl  is 
now,  it  follows,  that  the  wire  can   no  more   be  endowed  of  ^ 
truft  now,  than  at  common  law,  and  before  the  flatutc,  (he 
could  be  endowed  of  an  ufe  ;  fo  that  here  was   the  opinion  of 
the  whole  parliament  in  the  point ;  (hat  it  had  been  the  com- 
mon practice  of  conveyancers,  agreeably  hereto,  to  place  tho 
legal  eflate  in  truftees  on  purpofe  to  prevent  dower;  where- 
fore it  wpuld  be  of  the  moft  dangerous  confequence  to  titles, 
and  throw  things  into  confufion,  contrary  to  former  opinions, 
luwlthe  advice  of  fo  many  eminent  and  learned  men,  to  let  in 
'tte  claim  of  dower  upon  trufl  eftates  ^  that  he  took  it  to  bo 
a  fettled^ 


c  10. 
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fettled,  that  the  hufband  (hould  be  tenant  by  the  [C]  curtery 
ofatruft,  though  the  wife  could  'not  have  dower  thereof;  for 
which  diverfity^  as  he  could  fee  no  reafon.  To  neither  fhould 
be  have  made  it;  but  flnce  it  had  prevailed,  he  would  not  alter 
it ;  that  there  did  not  appear  to  be  fo  much  as  one  Cngle  cafe, 
where  abftraAing  from  all  other  circumftances,  it  had  been 
determined  there  (hould  be  dower  of  a  truft.  (i}  For  which 
realbn,  his  LonUbip  difmifled  the  bill  as  to  fuch  part  of  it  as 
claimed  dower  of  the  truft  of  this  rent«    [DJ 

Another  point  in  this  caufe  was,  that  PerUr  Ciap/in  mzde 
%  mortgage  for  years,  and  then  intailed  the  eftate  mortgaged 
on  himfelf,  and  the  heirs  male  of  his  body,  remainder  to  his 
brother  Tlbamas  Ch^lin^  in  ^  tail  male,  and  died,  leaving  iflue 
one  infimt  fon,  who  fuffered  the  intereft  to  incur  on  the  mort« 
gage  for  ieveral  years,  and  died  juft  before  he  came  of  age, 
leaving  a  perfonal  eftate.  Whereupon'  it  was  objedied,  that 
I  the  executors  of  the  infant  fon,  feeing  their  teftator  took  the 
rents  and  profits  of  this  eftate,  ought  to  keep  down  the  inter* 
eft,  the  rather,  for  that  be  never  had  it  in  his  power  to  bar 
the  remainder  by  a  recovery, 

Liri  Chancellor :  There  is  no  precedent  of  a  tenant  in  tail 
being  obliged  to  keep  down  the  intereft  on  a  mortgage :  a 
tenant  for  life  is,  without  doubt,  compellable  to  do  it ;  but  as 
a  tenant  in  uil  has  an  eftate,  which  may  laft  for  ever,  and 
the  remaiQdcr  over  is  not  aftcts,  nor  regarded  in  law ;  and  as 
fuch  tenant  in  tail  has  a  power  over  the  eftate,  to  commit  any 
wafte  or  fpoil  thereoq,  a  court  of  equity  has  never  injoined 
bim  to  keep  down  the  intereft.  (a)  Wherefore  his  Lordfliip 
refufed  to  make  any  order  upon  the  executors  of  the  tenant  iu 
tail,  to  pay  any  arrears  of  intereft,  though  it  appeared  there 


Chaplin  v» 
Chaplin. 

Hulband  maj  be 
tenant  by  tht 
curtefy  of  « 
truft }  tbo*  tho 
wife  cannot 
have  dower 
Uaercot* 


Tenant  In  talt 
of  lands  more- 
gafpJ,  not 
bound  to  keep 
down  the  inter- 
«ft  at  ttaant  foe 
life  it. 


[C]   So  determined  by  his  Lord/hip  in  the  cafe  of  Cafeburn  verfus  EngUJb^ 
Ubout  this  time,  on  an  i^ppeal  from  the  Rolls,     i  Atk^  603. 

[D)  Afterwards,  in  the  cafe  of  Shepherd  verfus  Shepherd,  heard  in  March, 
I735-6,  before  the  LordT'olhtt,  the  fame  point  coming  in  quellion,  the  Attorney 
general  and  Mr.  Faxakerfy,  who  were  of  counfel  with  the  widow^  apprehended 
it  to  have  been  fo  clearly  fettled  by  the  above  refolucion«  that  they  both  declined 
fpeafcing  ^o  it. 


(0  Vide  Baaii  v.  SutiiM,  znte,  z  vol* 


(s)  VidcJmefinty  v.  Brown,  i  Vca, 
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Chaplin  T'.    was  near  twenty  years  intereft  due|  tod  though  in  this  caft, 
Chaflin.     the  tenant  in  tail  died  during  bis  infancy,  and  confequently 

before  it  was  in  bis  power  to  have  barred  the  remaiiidftr  by  a 

recovery. 


Cafe  54.  Wrottefley  verfus  6endi(h. 

Lord  Chan- 
cellor Tal-  On  Excepiiom  to  tht  Mafter'i  Riport. 

BOT. 

•  Eq. 

517.  pU  16. 


•  Rq-Ca-^Ab.  QIR  Hi^h  Wr^tUJUyy  by  his  marriage  fettlement,  fecored 
^  to  his  daughters  that  he  ihotild  have  by  his  lady,,  in  cafe 
4>f  no  iasi^  Socol.  amongfl:  them,  payable  at  tiieir  ages  of 
r  236  ]  twenty-one,  or  days  of  marriage,  which  (bould  firft  happen ; 
-provided,  if  any  of  his  daughters  (hould,  after  his  death,  marry 
uiiderher  age  of  twenty-one,  and  without  the  confentofhcr 
mother,  that  then  fuch  daughter  BiavM  forfeit  her  portion^ 
which  fliould  go  over  to  the  other  daughters.  The  fadier 
died,  leaving  no  fon,  and  four  daughters. 

The  defendant  Bendijh  married  one  of  the  daughters,  and 
(as  was  pretended)  .without  the  confent  of  the  mother; 
whereupon  the  other  daughters  brought  their  bill  againft  the 
defendant,  the  married  daughter,  and  her  bufband,  and  thereby 
among  other  things  they  afked  the  married  daughter,  whether 
ihc  married  with  her  motheir's  confent  ? 

The  defendants  did  not  demur  to  that  part  of  the  bill,  but 
fubmltted  to  anfwcr;  and  the  huiband  anfwered  even  to  fome 
circumftances  of  the  marriage,  as  that  he  took  it  he  was  in- 
couraged  by  the  mother  in  his  addrefles  to  the  daughter,  and 
that  the  mother  knew  of  it ;  but  the  daughter,  his  wife,  did 
not  anfwer  to  the  point,  whether  (he  did  not  marry  without 
her  mother's  confent :  upon  which,  exceptions  being  taken 
to  her  anfwer,  the  fame  was  reported  infulEcient ;  and  now 
exceptions  were  taken  to  the  Matter's  report;  which  coming 
on  to  be  argued. 

It  was  objected,  that  the  wife  was  not  bound  to  anfwer; 
for  if  (he  did,  yet  her  anfwer  could  not  be  read  againft 
the  bufband,  nor  could  (he  be  a  witnefs  againft  him  ; 
wherefore  it  was  a  vain  thing  to  indft  upon  her  anfwer- 
ing,  when  fuch  anfwer  could  not  be  made  ufe  of,  after  it 
ihould  be  put  in,  being  no  more  to  be  regarded,  than  the 
3  anfwer 
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anfwer  of  an  infcnt.     Befidef,  the  wife  is  (bppofcd  to  bc/«i  Wrotti- 

fitijiati  viri^  and  aot  to  anfwer  freely.  Bbmdish. 

To  which  it  was  replied,  that  the  fame  argument  might  be  [  ^37  ] 
niade  ufe  of  againfta  feme  covert's  anfwering  any  bill,  when 
niade  a  co-defendant  with  her  hufband,  which  is  contrary  to 
all  rules  of  practice ;  and  therefore  this  objedion  ought  not 
to  prevail.  Moreover,  the  wife  might  furvive  her  hu(band, 
in  which  cafe  her  anfwer  might  be  read  againft  faerfelf ;  and 
that  this  cafe  differed  from  that  of  an  infant's   anfwering ; 

where,  it  is  true,  the  anfwer  cannot  be  read  againft  fuch  in-  Aninftni'iaaf- 

fant,  (and  yet  it  has  been  fometimes  ordered,  that  an  infant  given  mevU 

ihould  anfwer,  notwithftanding  his  infancy;)  bat  the  true  Jtm^b^Aaufe 

rcafon,  why  the  infant's  anfwer  is  not  to  be  read  againft  him,  «t  is  not  the  in. 

is,  becaufe  in  reality  it  is  [£]  not  the  anfwer  of  the  infant,  but  the  guar! 

but  of  the  guardian,  who  is  fworn,  and  not  the  infant;  and  g^VJinanls^^^ 

the  infant  may  know  nothing  of  the  contents  of  the  anfwer  fworn,  md  not 
put  in   for  him  by  his  guardian,  or  may  be  of  thofe  tender 
years,  as  not  to  be  able  to  judge  of  it. 

♦  Lord  Chancellor :  I  do 'not  now  give  any  opinion,  whether  f  2-18  1 

the  anfwer  may  be  read  againft  the  wife,  when  difcovert,  or  Baron  and  feme 

not ;  but  as  in  all  times  heretofore   the  wife,   as  well  as  the  ttn^'^thV  fc^ 

hufband,  has  been  compelled  to  anfwer,  I  would   not  take  ^^}  «nfwer, 

upon   myfclf  to    overthrow  what    has    been    the    conftant  cannot  be  read 

^..»XV:/.«  igainft  che  huf- 

Pra^^lCe.  band,  but  may 

(poifibly)  be  read  againft  her,  if  (he  furvive. 


[£]  An  infant's  anfwer  by  his  guardian  is  not  evidence  againft  him,  becaufe 
the  infant  is  not  fworn,  and  it  is  only  for  making  proper  parties.  Cartheiv^ 
79»  And  where  an  infant  is  defendant,  the  fervice  of  the  fubpeena  to  hear 
judgment  mufl  be  on  the  guardian,  and  not  on  the  infant.  See  vol.  2.  643. 
Taylor  verfus  At'wood,  But  where  a  defendant  puts  in  an  anfwer  to  a  bill  brought 
by  an  ihfant;  who  does  not  repjy  to  it,  in  fuch  cafe,  it  feems,  the  anfwer  mull 
be  taken  to  be  true,  in  regard  the  defendant,  for  want  of  a  replication,  is  de- 
prived of  an  opportunity  of  examining  witnefles  to  prove  his  anfwer :  and  he 
ought  not.  to  fuffer  for  fuch  omiinon  in  the  plaintiff.  So  ruled  at  the  Rolls,  with 
ioisiic.  warmthi  by  Sir  Jofepb  Jikyll^  in  the  cafe  of  Thnrjhn  and  Dichair^  an  infant^ 
verfus  Nutton  l^  kyr'.  Trinity,  I733,  in  which  the  reporter  was  of  counret  with 
the  plaintiff*,  and  much  oppofed  the  reading  of  the  anfwer  ; '  for  that  the  plaintifF 
being  an  infant,  could  admit  nothing,  and  it  might  be  vtry  mifchievous,  if  by 
reafon  of  the  negledl  of  the  plaintiiTthe  infant's  guardian,  or  procbein  amy,  in  not 
putting  in  a  replication  to  the  anfwer,  fuch  anfwer  ihould  be  read,  and  adroittcii 
to  be  true,  though  never  fo  detrimental  to  the  infant's  inheritance.  Jdee 
fU4tre.     (1) 

(l)  Et  vide  contra  Legard  v.  Sheffield,   2  Atk.  377. 

Then 
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Wrotte-         Then  It  was  objedted^  that  this  adfwer  of  the  wife  tended 

s^LEY  V.       ^Q  make  her  liable  to  a  fprfeitures  which  in  (a)  no  cafe  would 

.  N  c  II.       '      he  aiEfted  in  a  court  of  equity ;  that  bad  the  defendants,  in^^ 
(•)  Bilk.  550*  T      y  »  J 

X  Vcrn«  6o.        ftead  of  anfwering,  put  in  a  demurrer,  it  muft  have  been  aU 
109.  iiQ.  lowed  5  and  it  would  be  very  hard  to  make  thii  miftake  fo 

extremely  penal  to  them» 

tttt  m  this  cafe       Lord  Chattctllor :  I  fhould  have  made  no  queftion,  if  the 

Wn^ioMfwer   defendants  had  demurred,  of  allowing  (i)  the  demurrer;  but 

the  bill  fubjea-   they  having  fubmitted  to  anfwer,  and  the  bufband  having  an* 

i^ly  tbo*  the   fwered  as  to  his  marriage,  that  the  wife*s  mother  knew  of  the 

iawawedwan-   ^ourtfliip,  and  having  fully  anfwered  the  bill,  and  the  prcfent 

vcc.  exception  being  to  the  wife's  anfwer  only,  I  am  fomcwhat 

doubtful  how  to  determine.     But  at  lengthi   confidering  that 

this  bill  was  to  intitle  the  plaintiffs   to  a  forfeiture ;  which 

vfoxii  forfeiture  was  the  very  word  ufed  in  the  deed  }  and  fince 

the  wife  was  in  danger  of  having  that  forced  from  her^  by  the 

compulfion  of  a  court  of  equity,  which  might  occafion  the 

lofs  of  the  whole  provifion  made  fpr  her;  and  all  this,  in  the 

cafe  of  a  forfeiture,  fo  little  favoured  in  this  court,  againft 

which,  (2)  in  many  cafes,  relief  is  given,  unlefs  where  there 

is  a  devife  over,  (as  in  the  prefent  cafe  ;)  and  it  being  a  con- 

r  2'iQ  1        dition  which,  by  the  ecclefiaftical  courts,  is  held  void   in  all 

/z>  V  1  -   ca8.    ^^^^5>  ^^^  ^"'^  being  there,  that  {b)  marita^lum  debet  eje  libe- 

53(.  rum:  under  thefe   circumftances  his  Lordfliip  faid,   he  could 

not  reconcile  himfelf  to  the  compelling  a  wife  to  confefs  that, 

by  which  fhe  might  forfeit  all  (he  had  in  the  world  ;  and  thar, 

though  the  defendants  had  not  demurred,  as  they  (hould  have 

done,  yet,  the,  cafe  being  now  fully  before  him,  it  feemed 

not  agreeable  to  the  rules  of  equity  to  make  the  defendants 

fufFcr  fo  much  for  the  miftake  of  their  counfel.     Whereupon 

the  exception  to  the  Matter's  report  was  allowed,  and  the 

anfwer  held  to  be  fufiicient. 


(1)  Vide  Cbauii.ej    v.  Tabourden,    2  (2)  Vide /'^/wi  v.  Fury,  ante,  a  vol. 

Ark.   392.     Chanccj  v.   Fenbculet,      2      626. 
Vcz.  a6c. 


Sellon 
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Sellon  •oerfus  Lcwen.  Cafe  55. 

TH  E  plaintiff  brought  his  bill  againft  B.  who  pleaded  to  cellor  Tai.* 

the  whole  bill;  and  the  court,  on   arguing  the  plea,  '^^'^* 

faved  the  benefit  thereof,  ordering,  that  it  Ihould  ftand  for  an  *  £<!•  C*'  ^^ 

anfwer;  but  it  was  not  faid,  oneway  or  other^  whether  the  Tbedifencu&t 

plaintiff  fliould  have  liberty  to  except,  whot* bUi^Li 

on  arguinis 
theplea,  h  wit  ordered  to  ftaod  for  an  aofwer,  without  fayiog  one  way  or  other,  whether  the  pl4lntilf 
might  except ;  the  plaintiff  cannot  except,  for  that  the  court,  in  faying  the  plea  (hall  fland  for  an 
aafweri  muft  be  inttoded  to  have  meant  a  fufficicnt  anfwer }  an  infut^cient  anlMAer  being  ai  none* 

After  this,  the  plaintiff  put  in  exceptions  to  the  anfwer, 
fuppofing  the  plea  to  be  now  as  an  ajifwer;  and  that  the 
court,  in  faying  it  (hould  ftand  for  an  anfwer,  muft  have  in* 
tended  a  common  anfwen  But  the  defendant  moved  to  dif- 
charge  the  ekceptions,  as  irregUlar,  infifting,  that  the  plaintiff 
can  in  no  fuch  cafe  except  to  the  anfwer,  unlefs  there  is 
exprefs  liberty  given  him  fo  to  do,  or  unlefs  (as  in  feme  cafes) 
it  is  faid)  as  to  fuch  part  of  it,  as  is  not  matter  of  account. 

On  the  other  fide  it  was  objcaed,that  of  courfe  the  plaintiff       [  240  ] 
has  liberty  to  except,  unlefs  where  the  court  does  by  expfefs 
words  take  it  from  him  ;  and  that  in  the  prefent  cafe  it  would 
be  a  great  hardfliipon  the  plaintiff,  if  he  might  not  have  the 
benefit  of  a  difcovery  from  the  defendant. 

The  Lord  Chancellor  doubting  as  to  the  praflice,  ordered 
precedents  to  be  looked  into,  and  that  the  regifter  (hould  fatisfy 
the  court,  what  had  been  the  courfe  in  fuch  cafes,  and  that  it 
fliould  be  moved  again. 

Accordingly  this  matter  was  moved  the  firft  day  of  next 
term,  when,  on  producing  precedents,  the  Lord  Chancellor 
held,  that  when  the  court  orders  that  the  plea  (hall  ftand  for  an 
anfwer,  without  faying  more,  it  muft  be  intended  ( 1 )  a  fuffi- 
cient  anfwer,  an  infufScicnt  anfwer  being  as  no  anfwer. 
Wherefore,  this  being  taken  to  be  a  fufiicient  anfwer,  and  no 
exprefs  liberty  to  except,  the  order  to  refer  the  exceptions,  and 
the  exceptions  themfelves,  were  difcharged.  (2) 


(1)  Maitlandy,  Wilfon,  3  A  tic.  8 1  J,      to  re-argue  the  pica.      Reg.    Lib.  B« 

(2)  Bat  with  liberty  iw  the  plaintiff      1733.  IxA,  130. 

Martin 
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Cafe  56.  Martin  verfus  Kcrridgc. 

cellor  T  AL-  A//^  RTIN  had  recovered  a  decree  for  1 300  /.  againft  the 

BOT.  defendant  Kerridg€y  and  had  fued  out  an  attachment^ 

Li  chancery,  returnable  laft  term,  againft  him,  and  on   non  tjl  inventus  re- 

^y  o/the*de-  ^"^^^^^j  ^^^^  ^"^  ^n  attachment  againft  him,  returnable  the 

fcndant,  but  next  term.  On  which  •  attachment  the  defendant  being  taken, 

and  goods  are  turned  himfelf  over  to  the  Fleet ;  and  the  next  day  (being  the 

i'i^riSon^but  ^^*  f^^'  ^f^^^  ^'^W  tcr'")  upon  a  certificate  of  the  warden  of 

nofequeftration  the  F/eft^  that  he  wasaprifoner  there,  the  matter  having  been 

lies,  till  the  ,      ,    *  t        .  ^.  n  ,       /•  /,       .  .       . 

time  for  the  re.    moved,  the  Lord  Chancellor  granted  a  iequeltratxon,  and  this 
tachmencls'out,   or^^r  was  drawn  up,  and  the  fequeftration  fervod. 

body  was  taken.  The  next  feal  I  moved  the  court  to  discharge  the  order  for 
[  •  241  ]  the  fequeftration,  for  that  the  attachment,  on  which  the  de- 
fendant was  taken  into  cuftody,  was  not  returnable  until  the 
next  term,  all  which  time  the  defendant  had  to  pay  the 
money ;  and  it  is  a  moft  tranfcendent  power  exercifed  by  the 
court  of  chancery,  beyond  what  the  common  law  allows,  that 
the  plaintiff  in  this  court  (hall  take  the  body,  and  while  that  is 
in  execution,  feife  the  land  alfo  ;  but  that  ftill  this  muft  be, 
when  the  defendant  lies  obftinately  in  prifon,  and  fpends  his 
cftate  there  without  paying  any  of  his  debts,  under  which 
circumftances  it  might  be  reafonable  the  plaintiff  (hould  have 
a  fequeftration;  whereas  in  the  prefent  cafe  it  did  not  appear 
before  the  return  of  the  writ,  whether  the  defendant  would  or 
would  not  pay  the  money,  and  he  had  that  time  to  redeem 
his  perfon. 

Lord  Chancellor :  Until  the  return  of  the  writ,  it  is  quite 
uncertain  whether  the  defendant  Will  pay  the  money  or  no ; 
Keafon^ibie  that  s^d  though  it  may  be  reafonable,  where  the  court  finds  that  a 
Aouirue'^'n**  prifoner  obftinately  continues  in  prifon,  there  fpending  his 
c^fe  one  taken  eftatc  which  fliould  go  towards  fatisfadi6n  of  his  debts, 
pftKcri  ot  Chan-  though  it  may,  I  fay,  in  that  cafe  be  but  juft  to  let  his  crc- 
cery,  continues     djtors  have  fuch  cftate ;  yet  this   pradiicc  with  regard  to  the 

in  prifon  with-  ^  ..... 

out  paying  bit      fcqu^fttation,  as   it  is  in  its  nature  fomewhat  extraordinary, 
ought  not  to  be  extended  ^  for   which  reafon,  on   debate   of 
[  7.42  ]       the  matter  and  hearing  counfd  on  both  fides,  the   order   for 
the  fequeftration  was  difcharged.     {g) 

{£)  See  I  Chan.  Ca.9l.  Hjdev,  Pettit,  of  the  rife  and  progrefs  offequellrations. 

Buck 
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Buck  verfus  Fawcett.  Cafe  57. 

Lord  Chan* 

UPON  a  bill  brought  in  equity,  the  plaintifF  and  de-  ccIIofTal- 

^  fendant  entered  into  an  agreement,  which  was  figned  ^^^* 

by  the  parties  or  their  clerks  in  court,  and   afterwards  by  wa's  fi||i^bx 

confcnt  made  an  order  of  court,  "That  both  parties  would  ^\^*f^J'^^ 

^  fubmit  to  fuch  decree  as  the  court  (hould  make  in  this  caufe,  >»  ^^^^^  of 

"  provided  it  fliould  be  on  the  merits,  and  not  on  any  miftake  mit  to  fucb  de. 

«*  in  the  pleadings  5  and   that  neither  party  (hould  bring  an  SiMiV^k?"'' 

•*  appeal/'     The   caufe  was  heard,  'and   a     decree    made,  and  neither 

Whereupon  the  party  againft  whom  the  decree  was,  petition-  JJJ7ai  5  ye't"fh!r 


caufe  allowed  f 
be  reheard. 


ed  for  a  rehearing,  which  being  iigned  by  counfel,  a  rehearing 
was  ordered  by  the  Lord  Kingf  who  made  the  decree. 

And  this  day  a  motion  was  made  to  difcharge  the  order 
lor  a  rehearing,  feeing  the  party  petitioning  for  it  had  en- 
tered into  an  order  by  confent  to  fubmit  to  the  decree,  and 
not  to  appeal ;  that  though  an  appeal  is  a  matter  of  right,  yet  it 
is  equally  a  matter  of  right,  that  the  party  (hould  have  it  in 
his  power  to  give  up  fuch  liberty  of  appealing,  and,  if  he 
thinks  fit,  to  debar  himfelf  thereof;  that  as  he  might  releafe 
errors  at  law,  fo  might  he  alfo  releafe  errors  in  equity.  Nay, 
it  was  the  ufual  terms  for  an  injundion,  that  the  party  (hould 
bring  no  writ  of  error ;  that  it  was  as  reafonable,  one  (hould 
bind  himfelf  from  rehearing,  as  from  appealing;  that  this  was 
ineflFed  fubmitting  to  an  arbitration,  and  that  the  award  of  [  243  ] 
the  arbitrators  (hould  be  final  and  binding;  and  was  more 
particularly  proper  in  the  principal  cafe,  where  the  decree 
was  to  fell  a  mortgaged  eftate,  which  by  the  delay  of  a  rehear- 
ing, might  happen  to  be  eaten  up  with  intereft ;  and  the 
agreement  being  the  voluntary  a  A  of  the  parties,  ought  to  be 
binding. 

Lord  CbancMr :  This  order  is  of  a  very  fingular  nature ; 
infomuch  that  had  the  agreement  been  difclofed  to  the  court, 
I  hardly  believe  fuch  order  would  have  been  made.  Until  a 
decree  is  figned  and  inroUed,  all  matters  are  open,  and  if  there 
beany  error  in  the  decree,. it  is  fitting  the  court  (hould  have 
an  opportunity  of  amending  it;  which  is  fiill  more  reafon- 
able in  the  principal  ^afe ;  as  my  predeceflbr,  who  heard  the 
Vol.  III.  O  caufr. 
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Buck  v.       caufc,  has  ordered  a  rehearing,  and  thereby  (hewn,  he  was 
Fawcjett.     not  fatisfied  with  the  decree.     Let  the  order  ftand  for  a  re- 
hearing. 


Cafe  58-  Jones  verfus  Thomas. 

Lord  Chan- 
cellor Tal-  I  N  a  plea  of  a  purchafe,  the  defendant  in   his   denial  of 
leaora  notice,  denied  that  at  the  time  of  making  his  purchafe, 
purchalekisa  and  pavins  his  purchafe  money,   he  had   any  notice   of  the 

ofaotiiirtofay,     plamnff  S  tltlc,    tfc. 

that  at  tlietimc 

Qt  the  purchafe  be  haJ  no  notice,  without  faying,  or  at  any  time  before. 

The  Attorney  General  obje&d,  that  this  was  not  a  good 
dental  of  notice,  for  it  might  be,  he  had  notice  given  him 
beforiy  though  he  had  no  notice  at  the  very  time  of  the  purchafe ; 
and  in  fuch  cafe,  the  defendant  might  forget  the  notice,  and 
would  not  be'  liable  to  a  convidion  of  perjury,  if  it  (hould 
[  'f\\  J  appear  he  had  notice  only  before.  Befides,  the  ufual 
way  of  pleading  is,  that  the  defendant  had  no  notice  at,  or 
any  time  before,  the  making  of  the  purchafe. 

Lord  Chatuellor :  Notice  before,  is  notice  at  the  time  of  the 
purchafe,  and  the  party  will  in  fuch  cafe,  on  its  being  made 
appear  that  he  had  notice  before,  be  liable  to  be  convided  of 
perjury.  Wherefore  the  plea  is  well  enough,  notwithftanding 
this  exception.     [F] 


[F]  III  all  c;ifcs  of  a  pica  of  a  purchafe,  or  marriage-fettlemcnty  notice  mnfl  be 
denied,  though  not  charged  by  rhe  bill ;  and  it  may  be  fufticient  to  deny  it  either 
by  the  pIcAOf  anfwcr,  notwithllanding  the  objeftion  that  it  ou^ht  to  be  in  the 
piea,  fmcc  aJI  the  drfendanc  has  to  do  is,  to  prove  his  plea ;  for  the  defendant 
is  not  to  pro^e  a  negative,  *vtz.  that  he  had  no  notice.  Hovvevcr,  it  fjenib  bed 
to  deny  oolice  both  in  the  plea  and  aniwer.  By  the  Lord  Parker,  Jflon  verfus 
Curxoa^  Hill.  1719  :  the  fame  point  deicrniincd  by  the  Lord  Kuig^  in  the  cafe  of 
PejJmt  vcriU5  Eirkclej^  17  Jnly^  *729. 


D  E 
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Chaplin  verfus  Chaplin.  Cafc  59. 

Lord  Chan- 
\See  a  Branch  of  this  Caufe^  ante,  229.  J  ccllor  Tal- 

•  BOT, 

nORTER  Chaplin^  on  his  marriage  with  jfnfi  Sherwyn^   aEq.Ca.  Ab. 

by  leafe  and  releafe  dated  the   13th  and  14th  of  Jum^   650!  pf.  32. 
1707,  fettled  his  eftate  in  Lincoln/hire,  to  the  ufc  of  himfelf  in^f^ttiement 

/     ' '  •'         '  a  term  was  raif- 

for  life,  remainder  as  to  part  to  his  wife  for  life,  remainder  to  ^  f^^  daughters 

the  firft,  feTf.  fon  of  the  marriage  in  tail  male,  remainder  to  ?^^l!  wlih 

tniftees  for  500  years,  in  truft,  that  if  the  faid  Porter  Chaplin^  iVtbVfriheV' 

ihould  have  no  iflue  male  by  the  marriage,  or  fhould   have  by  deed  or  will 

ifluc  male  that  Ihould  die  without  iflue  male  before  their  age  le^^e  tbe7om  of 

of twenty-one J  then  the  truftces  fliould  raifc  10,000/.  for  /.^i^^Jh^I",* 

the  daughters  of  the  marriage,  payable  at  eighteen  or   mar-  it  (houid  be  a 

riage.     In  which  faid  fettlement  there  was  a  provifo,  that  if  xhc  fath'cr" 

Porter  Qjoplin  fliould;  by  deed  or  will,  give  or  bequeath  any  *"*'"  ^l'}^  *® 

fum  of  money  to  his  daughters,  which  fliould  be  adlually  paid  the  value  of 

to  them  ;  then  fuch  money  if  equal,  fliould   be  a  fatisfaftion,  no'^c^itialon. 

if  not  equal,  that  it  fliould   go  towards  fatisfadion  of  their  r  246  1 
portions ;  unlefs  the   faid  Porter  Chaplin  fliould  by  deed  or 
will  declare  the  contrary ;  with  remainder  to  himfelf  in  fee. 

Subfequent  to  the  marriage,  the  faid  Porter  Cbapiin  charged 
the  faid  term  of  500  years  with  additional  portions  of  10,000/. 
to  daughters,  if  no  fon,  but  fubje£l  to  the  fame  trufts  and 
provifo  as  the  former  portions  were  fecured  to  his  faid 
daughters. 

Afterwards  Porter  Chaplin  having  three  daughters,  and  one 
infant  fon  by  this  marriage,  did  by  his  will  in  17 18,  devifc 
lands  of  200  /.  per  annum j  to  his  uncle  Sir  Geor^^e  Thorold  in 
fee,  in  trufl  for  his  three  daughters  and  their  heirs  equ>illy, 
leaving  it  entirely  to  his  faid  truftee  to  fell  and  difpofc  of  the 
premifles,  or  otherwife  to  order  or  manage   the   fame,  as  he 

O  2  fliould 
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Chaflin  v.  (hould  think  moft  for  the  benefit  and  advantage  of  his  faid 
Chaplin*  three  daughters,  to  whom  he  gave  a  legacy  of  looo/.  to- 
gether with  the  refidue  of  his  perfonal  eftate.  Porter  Chaplin 
died,  leaving  iflfue  this  infiint  fon  and  thefe  three  daughters. 
The  fon  married,  and  died  about  the  ^e  of  twenty  years, 
leaving  his  wife  prhemeni  enfant^  which  proved  a  daughter, 
fo  that  he  died  without  iflue  male,  whereby  the  daughters  be- 
came intitled  to  this  20,000  /.  charged  upon  the  land.  Soon 
after  the  death  of  Porter  CbapEn^  there  was  a  decree  for  the 
fale  of  the  lands  devifed  for  the  payment  of  the  teftator's  debts 
and  legacies. 

It  was  admitted,  that  the  legacy  of  1000/.  and  the  fur- 
plus  of  the  perfonal  eftate,  whenever  it  was  paid  to  the  three 
daughters,  (hould  go  towards  fatisfadion  of  the  10,000 /•  and 
10,000/.  portions  fo  fecured  to  them  as  aforefaid;  but  it 
was  moreover  argued,  that  the  200  /•  per  annum^  in  land  de- 
vifed to  Sir  Georgt  Thorold^  in  truft  for  the  faid  three  daugh- 
[  ^47  ]  ^^''^>  ^^  '^  ^**  money's  worth,  and  might  the  very  next  day 
after  the  teftator's  death  be  turned  into  money,  was  within  the 
meaning  of  the  provifo,  which  intended  only  that  the  daugh- 
ters fhould  be  advanced  with  portions  among  them  amounting- 
to  20,000  /.  and  that  this  was  the  ftronger,  fince  the  decree 
obtained  for  the  fale  of  the  land,  whereby  the  fame  was,  at 
leaft  in  equity,  turned  into  money. 

Lord  Chancellor:  This  provifo  feems  to  be  little  more  than 

what  is  implied  ;  for  when  on  a  marriage  a  portion  is  fecured 

to  a  child  out  of  land,  and  the  parent  gives  the  child  a  portion 

[in  money]  equal  to  what  is  fo  fecured,  it  fhall  by  implication 

be  a  fatisfa(Elion ;  and  if  not  equal,  yet  a  fatisfac^ion  pro  tanto. 

But  here  the  father  has  limited  himfelf,  and  afcertained  the 

fatisfadion,   {viz.)  that    it  (hall   be   money,  money  aBually 

paid;  and  when  the  fame  man,  that  has  reftrained  the  fatif- 

Money  and  land   fafiion  to  moncy,  givcs  land  in  truft  for  his  daughters  ;  this 

different  chin-     Can  no  morc  be  fiiid  to  be  money,  than  money  can  be  termed 

fori  the  onrnot  •  '*'^^*  ^^^  whith  is  aliens  generisj  and  goes  hi  a  quite  different 

to  be  taken  in      channel )  for  inftance,  the  money  would  go  to  the  daughters 

the  other!"  **'     hufbands,  but  the  land  to  their  heirs.     Suppofe  there  had  not 

{a)  Sec  particularly  the  cafe  of  Eaji^wood vcrfas  Hlmk^  vol.  2.  616.  the  opinion 
of  the  Mailer  of  the  Rolls  exprefs  to  this  purpofe. 

3  been 
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been  anyfuch  provifoin  the  fcttlement,  then  the  land  given  Chaplik  'v^ 
to  or  in  truft  for  the  daughters,  would  have  been  no  fatif-  Chaplin. 
faAion ;  and  if  fo,  the  provifo  makes  ftill  ftronger  againft 
fuch  conftrudion,  in  that  it  exprefsly  confines  the  fatisfa£iion 
to  money,  and  particularly  declares  what  (ball  be  a  fatisfadlion, 
which  implies  a  negative,  {viz,)  that  nothing  elfe  fhall.  So 
if  the  tefiator  had  bequeathed  a  term  for  years,  or  fome  goods 
to  his  daughters,  thefe  (hould  not  have  gone  towards  fatif- 
faftionof  the  20,000/.  Neither  will  the  decree  for  the  fale  [  248  ] 
alter  the  cafe  ;  for  if  this  be  to  be  looked  upon  as  a  fatisfa£tion, 
it  muft  have  been  fo  at  the  time  of  the  death  of  the  teftator, 
or  not  at  all.  Now,  at  that  time,  this  being  land  devifed, 
could  not  have  been  fo  taken ;  and  if  the  truftee,  who  by  the 
will  is  direded  to  w6t  in  every  thing  fir  the  benefit  and  ad* 
vantage  of  the  daughters^  fhould,  by  turning  the  land  into  mo- 
ney,  make  that  a  fatisfadion  which  otherwife  would  not  have 
been  fo,  fuch  a  proceeding  in  a  truftee  would  be  afiing  the 
very  reverie  of  what  the  teftator  direds,  and  a  manifeft  breach 
of  truft.  Befides,  the  coming  into  fuch  an  interpretation  of 
wills,  would  create  the  greateft  confufion,  by  giving  a  latitude 
and  power  to  a  judge  to  make  a  new  will,  and  would  intro- 
duce the  utmoft  uncertainty  in  the  conftrudion  thereof. 

Wherefore  the  Lord  Chancellor  with  great  dearnefs  de- 
termined, that  the  land  devifed  by  Porter  Chaplin^  in  truft  for 
the  daughters,  ihould  not  be  conftrued  to  go  towards  fatif- 
bdionofthe  10,000/.  and  10,000 /•  portions,  or  either  of 
them,  fecured  to  the  faid  daughters  by  either  of  the  fettle« 
ments. 


^  Robinfon  ver/us  Pctt. 

On  an  Appeal  from  a  Decree  at  the  Rolls. 

'  H  E  queftion  was,  whether  an  executor  that  had  re* 
nounced,  but  had  yet  been  affifting  in  the  truft,  ac- 
cording to  the  requeft  of  the  teftator,  (hould  have  any  ad- 
ditional confideration,  when  he  had  an  exprefs  legacy  for  fuch 
his  affiftance  ? 


Cafe  60. 

C  249  J 

I  .ord  Chan- 
cellor Tal- 

TH  E  queftion  was,  whether  an  executor  that  had  re*    f  gq/ca.  Abr. 
nounced.  litif  had   v^t    h^en   afCftinir  in  the  triiO'.    ar-    454.  pi.  10. 

The  court  never 
allows  an  exe- 
cutor or  truf- 
tee for  his  time 
and  trouble, 
efpecially  where 

there  is  an  exprefs  legicy  for  his  paintj  &c.  neither  will  it  alter  the  cafe,  that  the  executor  renounces, 
snd  ytt  it  alfifting  to  the  execucorihip  j  nor  even  though  it  appears,  that  the  executor  has  defervcd 
Biocc, .  and  beneficed  the  truft,  V9  the  prejudice  of  hi  t  own  affairs. 

O  3  Robert 


De  Tcrrfi.  Pafchae,  17  H- 

Robinson         Robert  Petty  a  confidcrable  draper  and  mercer,  at  AJpalU 
'V,  jloneham^  in  Suffolk^   made  his  will  in  Oflober^  1710,  whereby 

^^^*  he  devifed  the  furplus  of  his  real  and  perfonal  eftatc  to  his 
grandchildren,  and  appointed  the  defendant  Pett^  who  had 
been  firll  his  fcrvant,  and  afterwards  his  journeyman,  to- 
gether with  one  Larkiny  executors,  giving  to  each  of  his 
executors  100/.  for  their  trouble  about  the  execution  of  their 
truft,  and  directing,  that  if  the  defendant  Larkin  fhould  re* 
fufe  the  executorfliip,  he  (hould  lofe  his  legacy ;  but  if  the 
defendant  Pett  (bould  refufc  to  take  on  him  the  executor- 
fliip, yet  that  he  (hould  have  this  100/.  paid  him  provided  he 
would  be  aiding  and  aflifting  in  the  management  and  execu- 
tion of  the  truft.  Larkin  only  proved  the  will,  and  the  de- 
fendant Pett  renounced  the  executorfliip. 

On  a  bill  brought  by  the  plaintiffs,  the  grandchildren, 
againft  the  executors,  for  an  account  of  the  perfonal  eftate, 
the  defendant  Pett  was  allowed  his  100/.  legacy:  but  he 
[  250  ]  likewife  infifted  to  have  400/.  more  for  his  extraordinary 
pains,  trouble,  and  expence  of  time  in  and  about  the  affairs 
of  the  teflator,  particularly  for  having  made  up  fomc  very  in- 
tricate accounts,  and  got  in  fome  defperate  debts ;  and  there 
was  fome  proof,  that  the  defendant  Pett  had  greatly  benefited 
the  teftator's  eftate,  and  prejudiced  his  own,  (he  himfelf  be- 
ing a  mercer)  and  that  he  had  negledled  his  own  trade,  and 
loft  fome  cuflomers,  while  he  was  looking  after  the  concerns 
of  his  teftator. 

This  caufe  was  firft  heard  before  the  Mafter  of  the  Rolls, 
Sir  Jcfeph  Jekyll^  who  declared  it  to  be  a  rule  {o  fettled,  that  a 
truftee,  or  executor  in  truft,  fliould  not  have  any  allowance 
for  his  care  and  trouble,  unlcfs  there  were  fome  particular 
words  in  the  will  fur  that  purpofe,  that  he  could  not  break 
into  it ;  and  that  there  was  the  lefs  occafion  to  do  fo  in  the 
prefcnt  cafe,  as  the  teftator  had  here  given  the  defendant  an 
exprefs  legacy  of  100 /.  for  his  care  and  trouble;  fo  that  the 
teftator  himfclt  had  fet  an  eftimate  and  value  upon  it  of  100 A 
which,  fmce  the  defendant  had  accepted,  the  court  could  not 
increafe. 

From  this  decree  there  was  an  appeal  to  the  Lord  Chan- 
cellor, before  whom  it  was  ioiifted  by  the  Attorney  and  So- 
licitor 
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Iicitor  General,  (who  had  both  figned  the  petition  of  appeal)     Robinson 
that  the  defendant  Peit  having  renounced  the  executorfhip,         _  **'• 
and  the  other  executor  only  having  proved  the  will,  the  de- 
fendant Pett  was  as  a  flranger ;  and  in  regard  he  appeared  to 
have  done  thefe  eminent  fervices  to  the  eflate,  fo  much  to  his 
own  prejudice,  he  was  intitled  to  a  quantum   meruit^  in  the 
fame  manner  as  if  he  had  not  been  an  executor  :  fo  that  this 
was  out  of  the  common  cafe,  and  to  be  conftdered  as  if  the 
defendant  had  been  employed  in  the  nature  of  a  bailifF,  ^r. 
for  which   reafon  it  was  prayed,  that  the  Mafter  might  be      [  251  ] 
direded  to  have  regard   to,  and  make  fome  allowance  for, 
the  great  trouble  and  fuccefsful  pains  taken  by  the  defendant, 
in  relation  to  the  affairs  of  the  teftator. 

.  Lord  Chancellor :  It  is  an  eftabliflied  rule,  [A]  that  a 
trullee,  executor,  or  adminiftrator,  {hall  have  no  allowance 
for  his  care  and  trouble  : .  the  reafon  of  which  feems  to  be, . 
for  that  on  thefe  pretences,  if  allowed,  the  truft  eftate  might 
be  loaded,  and  rendered  of  little  value.  Befides,  the  great 
drfficulty  there  might  be  in  fettling  and  adjufiing  the  quantum 


[A]  An  executor  in  truft,  who  had  no  legacy,  and  where  the  execution  of  the  trull 
was- likely  to  be  attended  with  trouble,  at  firll  refufed,  but  afterwards  agreed  with 
the  refiduary  legatees,  in  confidcration  of  loo  guineas,  to  ad  in  the  executorfliip, 
and  he  dying  before  the  execution  of  the  trull  was  compleated,  his  executors 
brought  a  bill  to  be  allowed  thefe  loo  guineas  out  of  the  truH  money  in  their 
hands,  infilling,  that  the  refiduary  legatees  might  as  well  make  a  contVad  with 
the  executor  touching  the  furplus,  (which  was  their  own  property)  as  the  teftator 
himfelf ;  and  that  no  harm  could  happen  thereby  to  the  truil  eftate.  But  the 
court  faid,  all  bargains  of  this  kind  ought  to  be  difcouraged,  as  tending  to  cat 
up  the  trnft  ;  and  here  the  executor  had  died  before  he  had  finilhed  the  affairs  of 
the  truft  :  wherefore  the  plaintiff's  demand  was  dil'allowed.  Gould  verfus  Fleet' 
tuood^  Mich,  1732,  at  the  Rolls.  And  it  i'ccms  to  be  owing  to  this  jealoufy,  which 
a  court  of  equity  entertains  of  an  executor  or  truftee,  that  \^  tbey  compound  debts 
or  mortgages,  and  buy  them  in  for  lefs  than  is  due  thereon,  they  ftiall  not  take 
the  benefit  of  it  themfelves,  but  other  creditors  and  legatees  fhali  have  the  ad- 
vjuitage  of  it,  and  for  want  of  them,  the  benefit  (hall  go  to  the  party  who  is  in- 
titled  to  the  furplus  ;  whereas,  if  one  who  adls  for  himfelf,  and  is  not  in  the  cir- 
cumftances  of  an  executor  or  truftee,  buys  in  a  mortgage  for  lefs  than  is  due,  or 
for  lefs  than  it  is  worth,  he  ftiall  be  allowed  all  that  is  due  thereon.  See  Salk. 
155.  Thus  in  the  cafe  of  Baldiyyn  verfus  Banijler^  heard  at  the  Rolls,  Pafcha^ 
1718.  The  cafe  was,  a  mortgagor  in  fee  died,  and  the  mortgagee  bought  in  the 
mortgagor's  wife's  right  of  dower.  Decreed,  that  the  heir  of  the  mortgagor,  on 
his  bringing  a  bill  to  redeem,  ihould  have  the  benefit  thereof,  on  this  principle,  that 
the  mortgagee  is  but  a  truftee  for  the  mortgagor  after  his  money  paid.  So  in  the 
cafc  of  Ponueli  verfus  Glo*very  Mich.  1721,  at  the  Rolls,  where  a  guardian  com- 
pounded debts,  decreed,  it  fhould  be  for  the  benefit  of  the  infant. 

O4  of 
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Robinson 

1/. 

Pett. 

Where  there 
are  two  execu* 
tors,  and  one  re- 
nounces, he  is 
ftiH  at  liberty 
to  accept  of  the 
executor/hip  } 
fecus,  where 
Ik>U>  renounce ; 
tho*y  in  this 
mattery   the 
common  lawyers 
differ  from  the 
civilians,  the 
latter  holding, 
that  a  renuncia- 
Oon  once  made, 
tho'  only  by  one 
of  them,  is  per- 
emptory.    See 
Salk.  311, 
Hows  ^  Downs 
V.  Lord  Peue. 


of  fuch  allowance,  efpecially  as  one  man's  time  maybe  more 
valuable  than  that  of  another ;  and  there  can  be  no  hardfhip 
in  this  refpeA  upon  any  truftee,  who  may  chufe  whether  he 
will  accept  the  truft,  or  not.  The  defendant's  renouncing 
the  executorfhip  is  not  material,  becaufe  he  is  ftill  at  liberty^ 
whenever  he  pleafes,  to  accept  of  the  executoribip ;  other- 
wife,  if  both  the  executors  had  renounced,  and  the  ordinary 
had  thereupon  granted  adminiftration.  And  if  this  were  to 
make  any  difference,  it  would  be  an  art  praflifed  by  execu- 
tors to  get  themfelves  out  of  this  rule,  which  I  take  to  be  a 
reafonable  one,  and  to  have  long  prevailed.  But  further^ 
in  the  prefcnt  cafe,  the  teftator  has  by  his  will  exprefsly  di- 
redled  what  ihould  be  the  defendant's  recompence  for  his 
trouble,  in  cafe  of  his  refufing  the  executorfliip,  {viz.)  that  be 
flill  (hould  have  the  loo/.  legacy,  to  which  I  can  make  no 
addition.  However,  it  being  an  hard  cafe,  let  the  defendant 
take  back  the  depofit  (i). 


(1)  Reg.  Lib.  B.  1732.  fol.  322.  & 
1733.  fol.  333.  by  which  it  appears, 
the  Maftcr  of  the  Rolls  direded  gene- 
Tally,  chat  all  parties  ihould  have  jult  al- 


lowances, and  on  appeal  by  the  defend* 
ant  Pett,  this  decree  was  affirmed,  but 
the  puticulzr gravamen  is  not  ftated. 


Cafe  6r. 

Sir  Joseph 
Jekyll, 
Mailer  of  the 
Rolls. 

a  Eq.  Ca.  Ab. 
567.  pi.  19 
Onedevlfcs  a 
rent-charge  to 
lie  fold  to  pay 
legacies  amount- 
ing to  800 1, 
and  if  the  rent- 
charge  ihould 
fell  for  locol. 
the  tfftator 
gives  a  further 
Ifgacy  of  ICO  I. 
the  rent- charge 
fe'Uforabovs 
8c ol.  and  lefs 
than  loco  I  ; 
what  exceeds 
the  €00  I.  (hall 
belong  to  the  heir,  as  a  rcfulting  Uuft. 

[*2S3  ] 


—  Stonchoufc,  Efq;  &  Ux*  ver/us  Sir  John 
Evelyn. 

THE  lady  JVyche^  feifcd  in  fee  of  a  rent-charge  of  38  /. 
1 6  s.  per  annuniy  by  her  will  devifed  this  rent-charge 
to  Thomas  Dalion,  efq;  (late  Lord  Chief  Baron  of  the  Ex- 
chequer in  Ireland)  and  his  heirs,  in  truft  to  pay  feveral  funis 
to  feveral  annuitants  for  their  lives,  and  after  their  death  to 
pay  300/.  to  the  plaimiffs,  300/.  to  5.  and  200 L  to  C. 
and  if  the  faid  rent-charge  fhould  fell  for  1000/.  then  the 
teftatrix  (who  died  foon  after  making  her  will)  gave  the  fur* 
ther  legacy  of  lOoL  to  B.  and*  100/.  to  C.  All  the  annuitants 
were  dead,  the  laft  of  whom  died  the  24th  of  March^  I732» 
and  the  Lord  Chief  Baron  Daltoriy  the  truftee,  was  dead^ 
having  left  an  infant  fon  and  heir.     The  plaintiffs  brought 


this 
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this  bill  to  compel  a  fale  of  the  rent-charge^  and  to  be  paid   STONsaovst 

tiicir  300  /.  and  intereft.  ^• 

Evelyn. 
Upon  opening  the  pleadings,  the  Mafter  of  the  Rolls  ftarted 

this  queftion :  fuppofe  the  rent-charge  ihould  fell  for  above 

800/.  and  Icfs  than  1000/.  which,  probably,  may  be  the 

cafe,  who  will  be  intitled  to  the  furplus  beyond  8oo/.  ?  To 

which  it  was  anfwered  by  the  couniel,  that  in  the  cafe  fup- 

poTed,  as  the  heir  was  difinherited,  and  the  other  legatees 

had  no  pretence  to  claim  more  than  their  legacies,  the  monies . 

produced  by  the  fale,  which  would  exceed  800  /.  and  fall  fhort 

of  lOOoA  ought  to  be  diftributed  in  proportion  to  the  legatees 

B.  and  C. 

Cur* :  Nothing  appears  to  be  faid  in  the  will  to  that  pur- 
pofe }  fo  that  to  admit  fuch  conftruAion,  would  be  to  make 
a  new  will.  Wherefore  as  to  all  the  monies  arifmg  from 
the  eftate  devifed  to  be  fold,  and  not  difpofed  of  by  the  tef- 
tatrix,  there  muft  be  a  refulting  truft  for  the  {a)  heir  ;  con- 
fequently,  if  the  rent-charge  be  fold  for  above  800/.  and 
under  1000  /.  all  the  monies  exceeding  the  800  /.  muft  be 
paid  to  the  heir  at  law. 

In  the  next  place  it  was  inflfted,  that  whereas  thefe  legacies 
were  given  out  of  a  fund  that  yielded  an  {b)  annual  profit,   (^)SeeMtxweU 
namely,  this  rent-charge,  the  legacies  ought  to  carry  intereft   ^oi^JiVaS!*'*** 
from  the  death  of  the  furviving  annuitant,  who  died  on  the 
24th  oi  March  J  i732« 

♦  Cur*:  The  legacies  ought  to  carry  intereft  from  that  time  j    A  legacy  out  of 
but  then  it  muft  be  only  in  proportion  to  what  the  rent- charge   ]^\u^^\^^ 
brings  in,  not  more ;  and  if  there  be  a  furplus  beyond  the 


(tf)  See  Crufe 
V.  Barley,  ante 
11* 


tereft. 


[•254  3 


intereft,  that  muft  go  to  the  heir  at  law.  And  with  regard 
to  the  heir  at  law  of  the  truftee,  who  is  an  infant,  he  being 
but  a  bare  truftee,  is  to  convey  according  to  the  late  ftatute 
of  1  Anna.  cap.  29.  (i) 

Laftly,  In   proving  this  will  (it  being  a  will  difpofing  of  Where  the^ds. 
a  real  eftate)  the  proof  was  full,  that  the  three  fubfcribing  before'the  wi^ 

nefles,  who  fub- 
Icribc  the  will  in  the  teftator't  prefenccj  the  will  it  good,  tho*  all  the  witoeflirt  did  not  fee  the 
feeilator  fign  the  will. 


(i)  Reg.  Lib.B.  1733,  fol.  168. 


witnefTes 
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V, 
EV£LYN. 


Stoke Housi  witncflcs  did  fubfcribc  their  names  in  the  prcfence  of  the 
teftatrix  -,  but  one  of  them  faid,  he  did  not  fee  the  teftatrix 
fign,  but  that  (he  owned,  at  the  fame  time  the  witnefles  fub- 
fcribed,  that  the  name  figned  to  the  will  was  her  own  hand- 
writing ;  which  his  Honor  held,  without  all  doubt,  to  be  fuf» 
ficient.  And  I,  having  the  fame  day  occafion  to  fpeak  with 
Mr.  Juftice  Forte/cue  jtland^  mentioned  this  to  him,  who 
faid  it  was  the  common  pradice,  and  that  he  had  twice  or  thrice 
ruled  it  fo  upon  evidence  on  the  circuit;  and  that  it  is  fuffi* 
cicnt,  if  one  of  the  three  fubfcribing  witnefles  fwears  the 
teftator  acknowledged  the  figning  to  be  his  own  hand-writ- 
ing. And  it  is  remarkable,  that  the  ftatute  of  frauds  does 
not  fay,  the  tcflator  ihall  fign  his  will  in  the  prefcnce  of  three 
witnefles,  but  requires  thefc  three  things :  Firfl^  That  tl>e 
will  (hould  be  in  writing ;  TJly^  That  it  fliould  be  figned  by 
the  teflator ;  and,  ^l^ly.  That  it  (hould  be  fubfcribed  by  three 
witnefles  in  the  prefcnce  of  the  tcftator  (i). 


(1)   Vide  LottpfurJ  v.   Eyre,  ante,  i  vol.  74 !• 


Cafe  62. 


•  Gibbs  verfus  Cole. 


Lord  Chan- 
cellor Tal- 
bot. 

[  *255  ] 

2  £q.  Ca.  Ab. 
J4.  p!.  z. 
AtTi.liivits  al. 
\^^^^f^  to  htf  re;»d 
tor  the  jutcnttrc 
ot  .1  new  invcn- 
lu^n,  on  a  nio- 
ti{>n  to  (lin'oive 
'.<\  ipjunflion 
•>:i  c(»ming  in 
•  »i  :1jc  ^nfwer. 
Where  there  is 
grant  of  a  new 


7- 


S,  had  a  patent  granted  to  him  by  the  crown,  for  the 
*  fole  printing  and  felling  a  book  of  architedlure,  intitled, 
Gihbs^s  Defigns.  Upon  filing  the  bill,  the  plaintiff^,  the  ps. 
tentee  of  this  new  booic,  obtained  an  injunction  againft  the 
defendant,  who  had  printed  the  fame  ;  and  on  coming  in  of 
the  anfwer,  it  being  moved  to  diflblve  the  injuncftion,  affida- 
vits were  allowed  (i)  to  be  read,  in  order*  to  fupport  the  in- 
jundtion,  on  account  of  the  great  prejudice  that  would 
accrue  to  the  party,  were  the  injunftion  to  be  diflfolved,  and 
the  book  allowed  to  be  difpcrfcd  and  fold  by  the  defendant. 

And 

ii'i.cntion  by  patent,  a  fm.^11  variation  of  the  invention  will  not  intit)«  another  to  break  in  upon  the 
osteal.  So  in  the  cafe  of  a  grant  of  ihc  fole  printing  of  a  book  to  the  author,  who  takes  whole 
parigiaphs  from  another  book,  this  not  material  *,  fur  it  may  be  necelfary  to  incroducs  what  is  new. 


(0  Reg.  Lib.  A.  1733.  fol.  338. 
And  in  Ccwrejs  of  Ttralhmorc  v.  Boifjcs 
l>rfoie  b»r  L.  Kenyony  Malltr  of  the 
RJls,  fitting  for  the  Lord  Chancellor 
Oil  itic  !  :th  cf  July  i7tJ6,  a  motion  to 


difTolve  an  injundlion  to  (lay  wafte  was 
made  under  fimilar  circumllances  ;  hit 
Honor  hud  directed  the  motion  to  lland 
over,  that  precedents  might  be  found, 
where  the  court  had  permitted  affidavits 

to 
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And  in  this  cafe  it  was  held  by  the  court,  that  a  fmall  varia-  G  i  bbs  v. 
tion  of  thc^  invention  would  not  intitlc  the  defendant  to  Coli. 
break  in  upon  the  patent,  in  regard,  at  that  rate,  any  grant  of 
a  patent  for  the  like  purpofe  might  be  fruftrated.  So,  though 
in  this  book,  the  fole  printing  whereof  was  granted  bv  patent 
to  the  plaintiff,  fome  whole  paragraphs  appeared  to  be  taken 
out  of  former  authors ;  this  was  thought  not  material ;  for 
it  might  be  neceflary,  in  order  to  the  introducing  of  what  is 
new.     Wherefore  the  injundion  was  continued. 


to  be  read  in  fupport  of  the  injundlion  on  the  reafon  of  the  thing,   that  ths 

after  anfwer ;  and  on  this  day  the  coun-  proceeding  was  proper,  but  as  it  lb  ma- 

fel  for  the  plaintiff  mentioned  Gihbt  v.  terially  concerned  the  practice  of  the 

CoU,   fup.     Ryder  v*  Bentbam,    /lug,  court,  he  would  not  decide  the  point 

1750.     Attormy  Gemral  v.    Bentbam^  without  con ful ting  the  Lord  Chancellor. 

July  1755,  in  all  which  the  fame  thing  Afierwards  the  defendant  c^nfented  that 

had  been  done.     His   Honor  faid  he  the  nffidavits  Ihould  be  read,  and  they 

thought,  as  well  on  the  precedents,  as  were  read  accordingly. 


*  Holder  verfus  Chambury.  Cafe  63. 

TH  E  plaintiff  Holder^  lord  of  the  manor  of  BathampiOHj  ^^rd  Chan- 

in  Somerfetjhire^  brought  this  bill  againft  the  defendant,  ^^^^     ''^^ 

for  the  arrears  of  a  quit- rent  of  7  s.  perannunij  due  to  him  as  aEq.  Ca.  Ab. 

lord  of  the  manor ;  and  another  part  of  his  bill  was  to  hold  a  xhojf  h*^biii 

large  down  belonging  to  his  manor,  difcharged  of  the  claim  of  i"  ^s^iiy  lies  to 

common,  which  the  defendant  had  upon  the  faid  down.  quic'rlnt,'j^et 

#-r-»i         t    •      •m  !•  1  rf«.  %•  fi^  1  •   1     •  .     t         «     itought  to  ap- 

The  plamtift  did  not  mew  any  difficulty  which  hindered  pear,  that  th? 

him  from  recovering  the  quit-rent  at  law,  but  faid,  thaf  his  femeJy^for'hc 

right  thereto  would  appear  by  the  writings  in  the  defendant's  <'amcat  law. 
cuftody.  £*2^6  J 

The  defendant  by  his  anfwer  faid,  he  did  not  believe  the 
rent  was  due,  but  was  willing  to  give  it  up,  and  pay  it  and  the 
arrears,  if  he  might  quietly  enjoy  his  common;  reprefenting 
withal,  that  he  was  but  a  poor  tenant  of  the  manor,  and 
could  not  bear  the  expence  of  a  fuit  for  the  quit-rent,  which 
in  a  fmall  time  would  come  to  much  more,  than  the  inheritance 
of  the  rent  was  worth  ;  that  he  had  offered  to  (hew  all  his 
deeds,  and  refer  it  to  any  two  indifferent  perfons ;  but  that 
the  plaintiff  had  threatened  to  ruin  him,  and  to  fpend  500/. 
for  that  purpofe. 

By 


Dc  Tcrm»  Pafcbae^,  '734*  • 


Holder  <v. 
Chambury. 


[  257  ] 


Lord  ofa  manor 
briogs  t  bill 
agsinil  a  tenant 
to  hold  a  down 
belonging  to  the 
manor,  dif- 
charged  of  the 
tenants  cUim 
of  a  right  of 
common  there* 
to  i  this  an  im- 
proper bill.   But 
a  bill  for  a  quit- 
rent  may  b« 
proper  in  fame 
circumftances> 
and  what* 


In  a  poor  caufc, 
to  five  cxpcnce, 
and  wlicrethc 
matter  is  dear, 
the  court  will 
refer  it  to  the 
re^iiler,  Inftcad 
of  a  Milter,  to 
compute  the  in- 
tcifli,  or  Arrears 


By  the  plaintiff's  proofs  it  appeared  plainly^  that  this  7  /. 
per  annum  quit-rent  was  due,  and  bad  keen  regularly  paid, 
till  17 18,  and  that  it  was  payable  at  Lady-day  and  ATubailmas 
m  refpe^l  of  the  defendant's  lands  held  of  the  manor;  and  no 
difficulty  appeared  by  the  (^tntiff's  bill>  as  to  the  deicriWing 
or  abutting  the  land. 

Lord  Chancellor :  The  bill,  with  refpcft  to  the  plaintiff's 
holding  his  down  difcharged  of  the  defendant's  claim  of  com- 
mon thereon»  is  improper  \  for  by  the  fame  rcafon  the  plain- 
tiff may  bring  a  feparate  bill  againft  every  tenant  of  his  OMuior 
who  (ball  fet  up  the  like  claim.  As  to  fucb  other  part  of  the 
bill  as  would  recover  the  quit-rent;  there  maybe  indeed  a 
cafe  To  circumftanced,  as  to  make  a  biU  of  that  kind  proper  ; 
as  where  the  lands  out  of  which  it  is  claimed  are  wholly  un- 
certain, (i)  and  where  the  days,  on  which  the  fame  is  pay- 
able, are  alfo  uncertain  :  but  then  thefe  thingi  ought  to  be 
laid  in  the  bill,  elfe  a  lord  may  be  very  vexatious  to  a  tenant^ 
ahd  make  him  fpend  in  his  own  neceffary  defence  more  than 
three  times  the  value  of  the  rent.  Here  it  is  kard  for  the 
defendant,  when  he  does  not  know  the  plaintiff's  title  to  the 
quit-rent,  to  admit  his  inheritance  to  be  for  ever  liable 
thereto.  The  bill  appears  to  be  merely  for  vexation :  for 
the  plaintiff  might  have  had  a  plain  and  eafy  way  to  have  re- 
covered the  quit-rent  without  this  expenfive  method,  (via;.} 
by  a  diftrefs  ;  and  it  is  proved  he  has  harraffed  the  defendant 
with  frequent  diftreffes,  and  would  not,  after  the  defendant 
had  replevied,  proceed  to  an  avowry.  However,  I  do  not 
fee  it  will  be  for  the  defendant's  benefit  to  difmifs  the  bill  as 
to  this  quit-rent  \  for  then  the  plaintiff  will  immediately  fue 
for  it  at  law. 

Wherefore,  fince  it  appears  here  that  the  quit-rent  has 
been  paid  to  AfichaelmaSy  1718,  let  the  Regifter,  not  the 
Mafter,  compute  the  arrears  of  the  quit-rent  from  AUcbaeU 
masy  1718,  to  this  time;  and  let  the  plaintiff's  right  to  the 
rent  be  eftablifhed,  but  without  cods.  The  bill  to  be  dif- 
.  milTed  with  cods  as  to  all  the  refidue.  (2} 

of  rent. 


( I )  North  V.  Earl  of  Strafford,  ante, 
1 4 8 .  Duke  of  Bridgewater  v.  Ed-wards^ 
4  Bro.  P.  C.  139.      Bcuverie  v.  Preu* 


tice,  I  Bro.  Cha.  Rep.  200. 

(2)  Reg,  Lib.  A.  1733.  ^^l-  394- 

Atkinfon 
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Atkinfon  verfus  Hutchinfon.  Cafe  64. 

Lord  Chan* 
T^DWARD  Baxter^  poffcflcd  of  a  term  for  forty  years    ccllor  Ta*.- 

held  of  the  church  of  Carlipy  by  his  will  dated  the  1 2th  »ot, 

xX September^  1731,  devifed  the  premiiTes  to  truftccs, in  truft  \}^'^{'^ 

Coapply  the  rents  and  profits  to  keep  the  premiiTes  in  repair,  DeVireofacem 

and  to  renew  as  often  as   there  ihould  be  occafion;  and  then  remainder  to' 

in  truft  to  pay  the  overplus  thereof  to  the  teftator's  wife  Sarab  ^^^^^^^l^^ 

for  her  life,  if  {he  fliould  To  long  continue  a  widow,  and  after  !»▼«  ac  his 

her  death,  or  fecond  marriage,  to  the  ufe  of  fuch  children  as  his  children  die 

the  teftator  ihould  leave  at  the  time  of  his  death,  equally  i^*«>"5  *"'^2« 

'  ^        /     \fC\xty  then  to  B* 

amongft  them  ;  and  in  cafe  any  of  his  faid  children  mould  die   The  chiUna 
without  leaving  any  iffue,  the  Ihare  of  him  or  her fo  dying,togo   leaving  anyNf- 
to  the  furvivors  or  furvivor  of  themi  and  in  cafe  all  his  faid    fw*  living  at  the 

,  time  of  their 

children  ihould  die  without  leaving  any  ifTue,  then  to  the  ufe    death ;  this 
oi  John  Hutchinfon.  The  teftator  made  his  daughter  ili^i/y  folc   '4^0  bT*^"" 
executrix,  and  died,  leaving  one  daughter,  who  afterwards 
died  without  leaving  iflue  at  her   death;  and  whether  the 
devife  over  to  the  faid  John  Hutcbinfen  was   good,  was  the 
queftion  ? 

Mr.  Vemey  infifted,  that  the  fame  was  void;  and  that, 
though  this  was  the  devife  of  a  truft,  yet  it  muft  be  conftrued  [  259  ] 
as  a  legal  eftate,  and  as  it  ftood  originally  in  the  will,  without 
being  affifted  or  made  good  by  any  fubfequent  accident  \  that 
it  might  be  laid  down  as  a  rule,  that  where  the  words  of  a 
will,  in  the  cafe  of  a  real  eftate,  are  fufficient  to  give  an  eftate* 
tail,  there  the  fame  words,  when  applied  to  a  term  for  years, 
will  convey  the  intire  intereft  in  fuch  term  :  now  here  could 
be  no.doubt  but  that,  had  the  teftator  been  feifed  of  lands  in 
fee,  inftead  of  the  term,  and  devifed  them  in  this  manner  ;  the 
firftdevifee  [the daughter]  would  have  been  tenant  in  tail; 
and  this  was  the  ftronger,  for  that  the  firft  devife,  after  the 
death  or  fecond  marriage  of  the  tefiator's  wife,  is  to  fuch 
children  as  tht  teftator  JhouU  leave  at  the  time  of  his  deaths 
which  words  were  afterwards  dropped :  and  from  whence 
could  proceed  that  change  of  the  teftator's  expreffion,  but 
from  a  change  of  bis  intention  ?  Befides,  here  was  a  poffibility 
upon  a  poffibility,  under  which  Mr.  Hutchinfon^  the  laft  de- 
vifecover,  claimed,  and  therefore  it  could  not  be  good. 

Lord 


Atkiksok 

V. 

HUTCHIK- 
50N. 

Thedevifeofa 
trirtt  to  be  con- 
Ibued  in  the 
fame  manner 
asthatof  a  le- 
(al  eftate,  and 
not  to  be  varied 
hf  fubfequent 
accidents* 

Where  the 
words  of  a  de- 
irifeofa  leafe- 
hold  would 
mike  an  exprefs 
citate-uil  in  the 
cafii  of  a  free 
hold)  there  a 
devifie  over  of 
fuch  leafehold 
is  void  I  fecut 
if  the  wQ^at  in 
the  former  de- 
▼ife  would,  in 
the  cafe  of  a 
freehold,  malce 
an  eftate*tail 
cnly  by  implication* 
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Lord  Chancillor :  I  admit  the  devife  of  a  truft  muft  have  the 
fame  conftrudion  as  that  of  a  legal  eftate,  and  that  accidents 
fubfcquent  to  the  making  of  the  will,  (hall  not  any  ways  aiFed 
fuch  conftrudion :  «nd  further,  that  though  the  intention  of 
the  teftator  is  greatly  to  be  regarded,  yet  this  his  intention 
muft  ever  be  confiftent  with  the  rules  of  law.  But  then  the 
rule  which  has  been  indfted  on,  that  whatever  words  of  a 
will  in  the  cafe  of  a  freehold  will  create  an  intail^  the  fame, 
when  made  ufe  of  with  refpe£l  to  a  term,  will  pafs  the  abfo- 
lute  intereft  in  fuch  term  :  this  rule  (I  fay)  leems  to  be  laid 
down  in  too  great  a  latitude.  So  far  indeed  may  be  agreed, 
that  where  the  words  of  a  will,  when  ufed  with  regard  to  a 
♦  freehold,  give  an  exprefs  eftate-tail,  there  the  fame  words 
applied  to  a  term  will  pafs  the  whole  intereft  in  fuch  term  : 
as  if  a  term  for  years  be  dcvifed  to  A.  and  the  heirs  of  his 
body,  remainder  to  B.  in  fuch  cafe  the  remainder  is  void.  So 
if  the  devife  of  a  term  were  to  A.  for  life,  remainder  to  the 
heirs  of  his  body,  remainder  over  to  B.  fuch  remainder  to  B. 
would  be  void,  caufa  qmfupra. 


[  *26o  ]  But  in  the  principal  cafe,  the  words  of  the  will  would,  if 

ufed  with  refpe£l  to  a  freehold  or  real  eftate,  pafs  an  in  tail  only 
by  conftru£tion  and  implication ;  and  that  thefe  ftiould  carry 
the  abfolute  intereft  in  the  term,  is  no  neceflary  confequence. 
Where  words  are  capable  of  a  twofold  conftru£lion  even  in 
the  cafe  of  a  deed,  (and  much  more  of  a  will)  it  is  juft  and 
reafonable  that  fuch  coaftru£(ion  ihould  be  received,  as  tends 
to  make  it  good  ;  and  in  the  principal  cafe,  the  devife  of  the 
term  to  the  teftator's  children,  and  if  they  (hould  die  with- 
out leaving  any  iflue,  then  to  Hutchinjortj  may  eafily  and  na- 
turallybeundcrftood  to  iignify,  if  they  die  without  leaving 
any  ifliie  at  the  time  of  their  death ;  nay,  much  more  na- 
turally than  in  the  other  cafe,  [viz.)  if  there  (hould  be  a  fail- 
ure of  iflue  of  them  a  hundred  years  hence.  The  reafon  given 
in  the  Cafe  of  Target  verfus  Gaunt,  reported  in  the  Abridgment 
(tf)  Vol.  1.432,  of  Cafes  in  Equity  193.  {a)  is  very  ftrong  in  fupport  of  this 
devife  over,  which  in  efte<a  was  :  one  poflefled  of  a  term  for 
years,  devifed  it  to  hisfon  A,  if  the  term  {hould  fo  long  con- 
tinue and  no  longer,  and  after  his  death  to  fuch  of  his  iflue  as 
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he  fliould  devife  it  to,  and  if  A.  (hould  die  without  iflue,  then     Atkinson- 
to  his    (the  tcftator's)   fon  fi.     A,  died  without  iflue,  and     „    ^: 

.    ,  ,  .  /././••  r    X  11  n.  riUTCHIN- 

Without  making  any  dirpofitton  of  the  term,  and  the  queftion  son. 

being  whether  B.  the  younger  fon  was  intitled,  it  was  de- 
creed  in  his  favour ;  for  chat  the  words  dying  without  iffue^  have       [  261  j 
a  two-fold  meaning:  the  one  to  ftgnify  a  dying  without  iflue 
at  the  time  of  ones  death,  the   other  a  dying  without  iflue, 
whenever  fuch  iflue  fails  ;  and  though,  where  lands  of  inhe- 
ritance are  devifed  to  if.  and  if  he  die  without  iflfue,  then  to 
B.  aneftate-tail  will  pafs  to  A,  by  implication,  in  order  to 
comprehend  the  iflfue  to  all  fucceeding  generations ;  yet   in 
the  cafe  of  a  term  for  years  which  cannot  poflibly  defcend  to 
iflue,  there  is  no  neceflity  to  make  fuch    a  conflru(Elion  ;  for 
which  reafon,   the  mod  obvious  and  natural  fenfe  (hall  there 
take  place,  and  the  devifor  be  prefumed   to  have  meant,  if  A. 
the  iirft  devifee  die  without  iflfue  living  at  his  death  ;  confc- 
quently  the  dying  without  iflue  being  confined  to  a  life,  makes 
the  limitation  over  good,  by  way  of  executory  dcvife.     {a)  So    (<)  Vol.  i.  6*55* 
the  cafe  of  Perth  verfus  Chapman^  Teems  to  be  in  point,  where 
one  poflTeflfed  of  a  term  for  years,  devifed  it  to  A.  for  life,  and 
if  A.  died  leaving  no  iflue,  then  to  B»     It  is  true,  the  Mafter 
of  the  Rolls  {Sir  Jo/eph  Jekyll)  was  of  opinion  and  decreed, 
that  the  devife  over  to  B.  was  void ;  but  on  an  appeal,  the 
Lord  Chancellor  Parker  held  it  good,  for  that  there  can  be  no 
difFerence  between  the  words  without  leaving  ijpie^  (which  is 
conftrued  to  mean  {b)  ifliie  at  his  death)  and  leaving  no  ijfue.    (^>Secvol.  u 
Farther  what  made  it  infinitely  ftronger,  was,   that  the   fail    J9/- 
happened  to  be  (though  this  was  not  obferved  by  the  counfel    Hi)oper&  563. 
in  that  cafe)  that  the  tefl^ator  had  a  real  and  leafehold  eftate,    £11^1*^^  "' 
and  devifed  all  (r)  his  eftate,  as  well  freehold  as  goods  and    (r)  Vol.  i.  667. 
chattels,  to  A.  and  if  A.  died  leaving  no  iflue,  then  to  B.  and 
there  the  fame  words  in  the  fame  will  were  conftrued  to  make 
the  feveral  devifes  good,  and  to  give  the  Iirft  devifee  an  eflate-      r  ^^^  -i 
tail  in  the  freehold,  and  but  an  eftate   during  his  life  in  the 
leafehold . 

Wherefore  in  the  principal  cafe  the  intention  of  the  teftator 
being  plain,  that  if  A.  died,  and  left  no  iflue,  the  devife  over 
jQiould  take  eSed,  the  Lord  Chancellor,  in  compliance  with 
fuch  intention,  and  alfo  agreeably  to  the  precedents  in  point, 
decreed  in  favour  of  the  devifee  over,  (v/'a.)  that  the  words, 

if 


Atkiksok 
v. 

Hutchin- 
son. 
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if  the  firft  devifee  died  without  lesving  any  tflfue,  inuft  be  in- 
tended to  mean>  without  leaving  ifliie  at  his  death.  ( i ) 


(i)  Reg.  Lib.  A,  1733,  fol.  703. 
Vide  NichoUs  v.  HoofiTfZtkXitt  i  vol.  198. 
Target  V.  Gaunt,  znte.  l  vol.  432.  Ptn- 
bury  V.  Elkin,  ante,  l  vol.  563.  Forth 
V.  Chapman,  ante,  i  vol.  663.  FUydell 
V.  PUydeU,  ante,  i  vol.  748.  Maddox 
V.  Staines y  ante,  a  vol.  42 1 .  Sabharton 
V.  Sabbarton,  ca.  temp.  TaL  55.  &  245. 
Beauclerck  v.  Dormer »  2  Atk.  308. 
Saltern  v.  Saltern,  2  Atlc.  376.  Sheffield 
V.  Lord  Orrery t  3  Atk.  287.  Trafford 
V.  Boehm,  3  Atk.  449.  Lamfley  v.  ^/tf- 


wrr,  3  Atk.  396.  Eul  of  Stafird  v. 
Buckley,  a  Vez.  181.  £4:// v.  ff'allaee, 
1  Vez.  120.  318,  iuf/^  v,  fotwler, 
6  Bro.  P.  C.  309.  Grej^  v.  Montagu, 
6  Bro.  P.  C.  429.  Earl  of  Chatham 
v.  Tothill,  6  Bro.  P.  C.  450.  Attorney 
General  v.  Hird,  1  Bro.  Cha.  Rep.  170. 
Bizge  v.  Benjley,  1  Bro.  Cha.  Rep.  187. 
H^icker  v.  Mitfurd,  i  Harg.  LawTraas, 
513.  G/wfr  V,  Strothoff,  2  Bro,  Cha. 
Rep.  33. 


Cafe  65. 
Lord  Chan- 
cellor Tal- 

BOT, 

ftEq.  Ca.  Ab. 
394.  pi.  I. 
An  eftate  pur 
autre  vie  may 
be  limited  to  A. 
in  tail,  remain- 
der to  B.  for 
this  is  only  a 
defcription,  who 
ihalltake  aa 
fpecial  occu- 
pants during 
the  life  of  ceihiy 
que  vie. 


[263] 


Low  verfus  Burron. 

TH  E  bill  was  for  an  account 't)f  the  rents  and  profits  of 
divers  mefluages  and  lands  in  irarringt^n^  in  Lancajbire^ 
on  this  cafe :  John  Caffin^  feifed  of  an  eftate  for  three  lives  in 
the  premifles,  by  his  will  dated  the  12th  of  January^  16849  de- 
vifed  them  to  bis  daughter  Mary  MoUiniux  for  life,  remainder 
to  her  iflite  male,  and  for  wantof  fuch,  remainder  to  one  Lowj 
under  whom  the  plaintiff  claimed.  Mary  MoUineux^  by  leafe 
and  releafe  conveyed  the  premifles,  in  confideration  of  her 
marriage  with  Edward  Burron^  to  the  ufe  of  herfelf  and  her 
intended  hufband,  and  the  heirs  of  their  bodies,  remainder  to 
the  heirs  of  her  hufband  £«rr0».  In  1705,  A/^fy  died  with- 
out iffue,  and  the  plaintiff  claiming  under  the  perfon  in  re- 
mainder, now  brought  this  bill  for  an  account  of  the  rents  and 
profits. 

The  queftions  were,  Jir/ly  One  having  an  eftate  for  three 
lives,  anddevifing  it  to  J.  in  tail,  remainder  to  B.  whether 
this  remainder  was  good?  zdfyf  Suppofing  it  to  be' good, 
whether  A.  by  fuch  leafe  and  releafe  could  bar  it  ? 

As  to  the  firft  it  was  faid,  and  fo  agreed  by  the  court,  that 
the  limitation  of  an  eftate  ^f/r^i/Zr^  vie  to  A  and  the  heirs  of 
his  body,  makes  no  eftate  tail  in  A.  for  all  eftates-tail  are 
eftates  of  inheritance,  to  which  dower  is  incident,  and  muft 
be  within  the  ftatute  de  donis ;  whereas  in  this  kind  of  eftate, 

which 
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which  Is  in  no  inhtritancei  there  can  he  no  dower^  neither  U      Low  o^. 
it  within  the  ftltute,  but  a  defccndiblc  [B]  freehold  only*  Bwmion. 

Alfo  the  Lord  Chancellor  held  plainly,  that  this  was  a  fC] 

good  remainder  to  B.  Ort  yf»*s  death  without  iffue,  it  being  rtd  L  ^^f>\   J 

tnore  than  a  {a)  defcriptioni  who^fhoiild  take  as  fpecialoc-  (^)SeeCh«p. 

cvpants' during  the  lives  of  thefe  three  ce/iuy  qUi  vies.    As  if  the  paft.*  jM*^^*"* 
|rmntor  had  faid^  **  inftead  of  a  wandering  right  of  [D  J  geneml 

••  occu« 


[B]  For  which  reafbn  it  has  been  determined,  that  where  a  leafe  for  three  lives 
has  been  granted  to  a  mad  and  his  heirs,  and  fuchgrant^e  died,  leariiig  an  infant 
heir ;  the  parol  ihould  riot  demur.  By  the  Lord  fa/6»i,  in  another  branch  of  thd 
Cif^Cc  of  Chaplin  verfMS  Ci^aplitt,  i8th  of  July,  1735,  vidtf  poll.   368* 

J[C]  The  objediion  againft  this  remainder  being  good  is ;  for  that  whed  th^ 
ee  had  devifed  the  premiflTes  in  tai]>  he  then  had  nothing  left  in  him  but  a 
poffibilityi  which  he  could  not  devife  or  limit  over;  as  if  a  man  were  feifed  in  fee- 
£mple*  and  at  common  law  had  eranted  lands  to  one  and  the  heirs  of  his  body^ 
this  was  a  conditional  fee;  and  tora(jnuch  ^s  the  donor  had  only  a  poffibility  of* 
reverter,  he  could  not  limit  it  over.  Now,  if  at  common  law  an  edate  in  (e6 
could  not  be  limited  over  after  an  eftate  given  to  one  and  the  heirs  of  his  bodvi 
much  leis  (hould  an  eliate  for  three  lives  be  limited  over  after  fuch  a  failure  of  iffue. 
And  as  to  the  notion,  that  in  this  kind  of  limitation  the  heirs  of  the  bod/  of  ^. 
take  onlya^  Ipecial  occupants ;  and  diat  a  man  may  name  as  many  fnecial  Occu- 
pants, at  ht  pleafes :  by  the  fame  reafon,  it  may  be  argued  1  that  this  eftate  for 
lives  may  be  limited  to  A*  and  his  heirs }  and  if  A.  die  without  heirs,  then  to  B^ 
and  his  heirs»  which  certainly  would  be  a  void  limitation  to  B,  and  in  prefump- 
n6n  of  law,  the  continuance  of  the  iffue  of  a  man's  body  may  be  for  ever.  From 
whence  it  flioold  feem,  that  aft^r  the  leilee  for  three  lives  has  granted  or  deviied 
the  premifles  to  J*  and  the  heirs  of  his  body,  he  (the  lefTee)  has  norhiilg  but  a 

K)Sbility,  which  he  cannot  grant,  or  limit  over.     Note;*  This  appears  from  the 
eporter*s  manufcript  to  have  been  the  opinion  of  Mr.  IVebh,  an  eminent  conveys 
ancer,  late  of  the  Inmr  Trnple.    However,  the  law  is  fettled  as  above. 

[D]  It  isobfervable,  that  at  law  there  could  be  no  j^^^r^/ occupant  of  a  renti 
as  if  I  had  granted  a  rent  to  i/«  for  the  life  of  B,  and  A,  had  died,  living  B,  the 
rent  would  have  determined,  t  Roll.  Ahr.  1^0.  Salk.  i^g.  But  there  might 
have  been  ^/fecial  occupant  of  a  rent.  As  if  I  had  granted  a  rent  to  A^  and  bis 
ieirs  for  the  life  of  B.  and  A,  had  diedj  living  B.  and  leaving  an  hcir^  fuch  heir 
would  lave  been  a  fpe^ial  occupant.  Yet,  if  a  man  had  granted  a  rent  to  A,  his 
execotors  and  affigns,  during  the  life  of  B.  and  afterwards  the  grantee  had  died; 
leaving  an  executor,  but  no  aiCgnee,  the  executor  ihould  not  have  had  the  rent* 
in  regard  it  being  a  freeholdi  the  fame  could  not  defcend  to  an  executor*  Mo^ 
66a,  2  Rd,  Ahr^  !$*•  3  ^^''*  ^'^  RiikArd  BuUer  feT  «/'  verfui  Cbi^vtridM,  agreed 
and  admitted  by  Jomti  Jufticc  W  Cnr\  and  by  the  counfcl  on  both  lides,  that  the 
rent  is  extind  \  though  there  feems  to  have  been  no  found  rcafon  for  this  diilinc* 
tion*  But  as  to  rents  granted  pur  autrt  vii,  the  (latute  of  frauds  and  perjuries  has 
made  an  alteration ;  for  by  that  ftatute,  any  eftate  ptr  autre  Tie  u  maae  deviiable, 
and  if  hot  devifed  awayi  (hall  be  aiTets  in  the  hands  of  the  heirj  if  limited  to  the 
heir ;  if  not  limited  to  the  heir,  it  &all  go  to  the  executors  or  adminil^ra^Ors  of 
ihe  grantee^  and  bealTets  in  their  hands.  So  that|  if  (ince  that  ilatuie  a  rent  be 
Vol.  ill.  P  {raaicd 


Low  V. 
Bu«.itoif. 


C  265  3 


(a)  h  Co.  t?- 

S2n.    t InA. 54. 

An  eiUte  for 
Lhrre  livc-s  is 
limitrWco  A. 
an<f  the  hciri  of 
hh  boJvy  re- 
maiiKicr  to  R. 
A.  by  iraify  or 
b>  leafe  and  re- 
Icif**,  nay  bar 
rh«r  hein  ol  hit 
b»dy,atclaim- 
in^  under  him, 
but  cannot  by 
ar*y  4abirB. 
Q^arr'  tameiu 
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^occupanc):,  I  do  appoint,  that  after  the  death  of  ^.  tfc 
*•  grantee,  they  who  (hall  happen  to  be  heirs  of  the  body  of  / 
"  (hall  hc/pecial  occupants  of  the  premifles ;  and  if  there  (ball 
*^  be  no  iflue  of  the  body  of  if.  then  B.  and  his  heirs  (ball  be 
**  the  fpcciai  occupants  thereof."  And  that  here  can  be  no 
danger  of  a  perpetuity;  for  all  thefe  eftates  will  determine  oa 
the  expiration  of  the  three  lives.  So,  if  inttead  of  three^  there 
had  been  twenty  lives,  all  fpcnding  at  the  fame  time,  all  the 
candles  lighted  up  at  once,  it  would  have  been  good  |  for,  in 
cfTet^,  it  is  only  for  one  life,  [viz.)  that  which  (hall  happen  to 
be  the  farvivor.  For  which  reafon,  it  were  very  improper  to 
call  this  an  eflate-tail,  (ince  at  that  rate  it  would  not  be  liable 
to  a  forfeiture,  or  punifliable  for  wafle,  the  contrary  where- 
of is  true,     {a) 

7dly^  The  Lord  Chancellor  fald,  that  though  by  a  leafe,  or  by  a 
Icafe  and  relcafe,  j1,  might  bar  the  heirs  of  his  body,  as  in  fome 
refpeds  claiming  under  him,  yet  he  inclined  to  think  A,  could 
not  bar  the  remainder  over  to  B.  who  was  in  the  nature  of  a 
purchafcr,  and  would  he  no  way  fubjeS  to  the  incumbrances 
of  //.  any  more  than  if  the  eftate  pur  autre  vie  had  been 
limited  to  jt.  for  life,  remainder  to  fl.  for  life;  in  which 
cafe  pidinly  A.  could  not  bar  B.  efpecially  by  this  convey- 
ance of  leafe  and  relcafe,  which  never  transfers  more  than 
may  lawfully  pafs ;  whereas  the  conveying  away  or  bearing 
the  remainder  limited  to  B.  (admitting  it  to  have  been  a  good 
remainder)  is  doing  a  wrong  to  B,  and  depriving  him  of  an 
ertiite,  which  was  before  lawfully  vcftcd  in  him.  Nay,  indeed, 
it  iccmcd  to  him,  as  if  no  act  which  A,  could  do,  would  be 
capable  of  barring  this  limitation  over   to  5.  in  regard  there 


mi- 
made  to 


granted  to  A.  for  the  life  of  5.  and  A.  die,  living  B.  J,\  executors  or  ad 
niilrators  ihall  have  it  during  the  Ii(e  of  B,  for  the  ftatutc  is  not  only  made  m 
prevent  the  inconvenience  of  fcramblir.g  lor  rllntcs,  and  getting  the  firll  polfciJion 
Rttcr  t!ie  death  of  the  grantee;  hut  iike\vi:e  fnr  prcfcrxing  and  continuing  the 
c !t. ire  during;  the  life  of  the  rr///// f/.'r  ./•• ;  and  it  is  real(.r.:;h;c.  fince  ;iie  grantee 
might  by  deed  have  c-rpofeu  of  the  rent  aiiriuij  the  liff  (  t  the  Lty/.-r,-  qur  ^^U,  ihar, 
though  by  his  dying  without  having  made  any  fuch  dir^rolition,  in  aicety  of  law 
thiscftatc  would  have  determined;  yet,  by  the  ftatutc,  that  inttrcll  which  pr.fled 
ivom  thegranior  ought  to  be  prefcrved,  and  ihall  go  to  the  c.vcc.itors  or  aumini- 
llraiors  of  the  grantee  during  the  life  of  the  cejiuy  que  <vre.  Ana  the  llatute  in  this 
c;:ie  d^^es  not  inlarge,  but  orJy  prcferve,  the  eftate  of  the  grantee.  By  the  Lord 
Kicpcr  Har.curt,  in  the  caf?-  of  RaivIt»/on  verfus  *//'/  Du.h^Ji  of  MQutagu  ^  al\ 
^whof /><i.  1710,  though  this  was  not  the  principal  point. 

could 
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Muld  be  ttb  tommon  recovery  fuffcred  thereof,  it  being  only       Low  tr* 
m  cftate  for  lives;  md  his  Lordftiip  faid^  that  this  (as he      Bwrroic. 
reoiembered)   was  detennined   in  the  cafe  of  Sir  Hardolph 
IVafttnefs  ( t }  in  die  houfe  of  lords^  upon  an  appeal  from  this      [  jt66  ] 
court.  [E] 

But  notv^itbftanding  all  this,  yet,  it  appearing  that  the  Mowem  the 
right  oftheplaintiffy  andof  tbofe  under   whom   he  claimed,   tado^.^bcing*' 

^  pleaded,  wher* 

!.*•  fight  iccraied  a^ve  30  yetrf  fince,  though  the  cjfe  may  be  To  circamibnced,  as  tmt  the 
t>laintifr»  notwtthftanding  he  could  not  bring  an  ejedment,  might  bring  a  bill  in  c^rfity^  yet  tiii 
court  will  not  afllft  t  ftAlc  demand  agatnft  a  long  ani  ^uiet  poflfedionk 


[E]  The  following  cafe  hai  been  tiken  from  the  Regiftcr's  Book  1 
The  late  earl  of  ^r//«3'/o«<ievircdi  fV /z/*,  a  leafchold  cHate,  being  the  maftof 
of  Tetfenhall,  alias  Tottenbam- Court,  in  Middle/ex,  and  held  for  three   lives  of  the 
cathedral  church  of  St.  Paul*$,  London,  to  the  duchefs  of  Oraftun,   his  only  ifTue, 
Tor  life,  remainder  to  the  duke  of  Grafting  for  life,  remainder  to  the  firfl  and  every 
other  fon  of  the  duke  by  the  duchefs  in  tail  male,  remainder  to  the  heirs  female  of 
the  duke  by  the  duchefs  in  tail,  remainder  to  the  right  heirs  of  the  duchefs. 
Afterwards,  in  1686,  the  faid  leafe  was  renewed  agreeably  to  the  above  limitations* 
•The  duke  of  6rfl/>«»  died,  and  his  fon,  the  prefent  duke,  brought  his  bill,  pray- 
ing, that  the  leafchold  premifles  (fome  of  the  lives  whereby  the  fame  were  held, 
lieingdropt)  might  be  renewed,  and  fettled  on  the  duchefs  for  life,  remainder  to 
^e  pUintifF  the  duke,  and  his  heirs ;  for  that  otherwife  it  would  tend  to  a  pcrpe-» 
"Cuity.     The  lord  Eufton  (the  duke's  eldeft  Ion)  was  then  an  infant  of  feven  years 
«>f  age  ;  and  thecaafe  being  heard  the  2d  of  Aug.  1722,   the  court  conceived  that  i 
they  could  hot  do  it,  till  a  finey«r  conajferunt  had  been  levied  by  the  plaintiff",  the 
4uke  o(Gra/i$nt  and  the  defendants.  Sir  Thomas  Hanm^r,   (who  had  married  the-j 
<lachefs)  and  theducheA  of  (iraf/on  ;  and  the  matter  wa:»  referred  to  a  Mafter  ;  and 
it  coming  on  afterwards,  2 ill  of  December,  i;2Z,   on  the  report,  by  which  it  ap- 
pearedt  that  a  fine  had  been  levied,  and  that  the  Mailer  )\^^  fettled   a  leafe   and 
rcleafe,  being  an  aflignment  ot  the  Jeafe  of  i636,  to  new  truitees,   thereupon  the 
Lord  Chancellor  Macclesfield  ordered,  that  the   faid   leafe  and  rcleafe  (hould  be 
executed,  and  that  the  new  leafe  (hould  be  to  thefe  new  tri;llces,  in   truil  for  the 
duchefs  for  life,  remainder  to  the  plaintiff  the   duke,  and   his  heirs,  during  the 
lives  in  the  leafe.     Duke  cf' Grafton  \tT(\is  Hanmer.     And  indeed  it  feems  reafon* 
i^ble,  that  the  fkrft  tenant  in  tail  (improperly  fo  called]  fhould  be  allowed  to  bar  the 
limitations  over;  for  though  the  original   cftatc  be  only  for  three  lives,  yet,  it 
being  the  intereft  of  both  landlord  and  tenant,  that  the  leafes  (hould  be  renewed, 
and  it  being  the  doflrinc  of  the  court  of  chancery,  that  all  fuch  new  leafes  are  fub« 
jeft  to  the  old  trufts,  the  eftate  might  by  this  means  continue  fcr  ever,  without  any 
poflibilityof  being  barred.     See  aJfo  ^^i/r  verfus  ^ii/7r|r,  a  Vern.   225. 

(i)  IVafteneyi't.  Cbappill,  1  Bro.P.C.  occupant,  Norton y.Fretker,  X  Atk.  J24. 

457.    Butitfeemsnow,  ihatany  aliena-  Forfier  v.  forfier  z  Aik,  2 ^g,     Salter^ 

tion  by  the  ^f4r<i/y  tenant  in  tail  will  be  v.    Saltern,    2  Atk.  376.     Williams  v\ 

diffident  to  bar  the  remainder-man,  aU  Jekjl,  2  Vez.  68 1 »     Bla^t  v.  HUJ^  anW* 

chough  if  no  fuch  a£t  be  done,  the  w^  10.  note  1. 
ftainder-man  will  fhli  take  as  fpecial 

P  at  W 


Low  «if« 
BuRRoir. 

[    267] 


Dc  Term.  Pafchae,  1734. 

had  accrued  fo  long  fincc  as  the  year  1 705,  now  near  thirty 
years  ago,  during  all  which  time  the  defendant's  pofieffion  had 
been  unmolefted,  and  the  ftatute  of  limitations  being  pleaded^ 
(though  it  was  urged,  that  the  plaintiff  had  not  the  leafe  iq 
his  pofleflion,  and  that  the  defendant  in  his  plea  had  fet  forth, 
that  the  leafe  had  been  renewed ;  and  though  it  was  more- 
over infifted,  that  however  the  plaintiff  might  be  difabled 
from  bringing  an  ejeAment,  he  might  yet  bring  a  bill  in 
equity;)  the  Lord  Chancellor  declared,  he  would  grant  n6 
relief  in  the  cafe  of  fo  ftale  a  demand,  and  therefore  allowed 
the  plea  (i).  "* 


(1)  Reg.  Lib.  B.  1733.  fol.  334. 


Bewick  verfus  Whitfield^ 

[Sti  a  Branch  of  this  Caujc^  VoL  2.  240.] 

A  Was  tenant  for  life^  remainder  to  B.  in  tail,  as  to  ontf 
moiety,  remainder  as  to  the  other  moiety  to  C  an  in- 
fant in  tail,  remainder  over.  There  was  timber  upon  the 
premifies  greatly  decaying  :  whereupon  B.  the  remainder  man, 
brought  a  bill,  praying,  that  the  timber  that  was  decaying 
might  be  cut  down,  and  that  the  plaintiff,  the  remainder 
man  in  tail,  together  with  the  other  remainder  roan,  the  in- 
fant, might  hav6  the  money  arifing  by  the  fale  of  this  timber. 
On  the  other  hand,  the  tenant  for  life  infifted  to  have  fome 
(bare  of  this  money. 


Cafe  66. 
Lord  Chan- 
cellor Tal- 
bot. 

A.  tenant  for 
life,  remainder 
t<*  B.  in  tail,  as 
ti>onc  moiety, 
remiindertoC. 
an  infant  in  tail, 
as  to  the  other 
moiety,  remain- 
der  over;  there 
is  timber  on 
the  premiffes 
g'catly  decay- 
ing i  B.  the  re- 
mainder-man, 
brings  a  b  11, 
praying,  that 

the  decaying  timber  m«ght  be  cut  down,  fold,  and  the  money  divided  betwixt  him  and  the  infant | 
and  the  tenant  fur  lite  infifts  to  )iave  part  of  the  money  \  tenant  for  life  muft  have  fufficient  left 
for  repairs,  &c.  and  an  allowance  for  all  damage  done  to  him  on  the  ground  ]  but  to  luvn  a« 
allowance  for  the  timber,  which,  when  fevered  by  accident,  or  by  a  trefpafler,  belongs  to  the 
iirft  owo^r  of  the  inheritance.  Decaying  timber,  if  for  ornament  or  fafety,  not  to  be  cut  down. 
Alfo,  where  an  infant  is  interetted  in  the  inheritance,  no  timber  to  be  cut  down,  but  by  the  appro* 
bation  of  the  Mailer ;  and  the  iofant*s  moiety  of  the  money  to  be  put  out  for  hia  benefiu 

[  268   ]  Lord  Chancellor:  The  timber,  while  (landing,  is  part  of  the 

inheritance  [FJ  j  but  whenever  it  is  fevered,  either  by  the  aS 

of 

[F]  J.  tenant  for  years,  remainder  to  B.  for  life,  remainder  to  C,  in  fee  ;  wf. 
is  uoing  wafte  ;  B.  though  he  cannot  bring  wailc,  as  not  having  the  inhcriianc*, 
yet  he  is  intitled  to  an  injunction.  Sec  1  Roll.  Abr,  Rojhvill^s  cafe,  377.  But  if 
the  waAc  be  of  a  trivial  nature,  aad   a,/orti§n,  if  it  be  meliorating  wafte,  as  by 

*     •  bpld- 
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of  God»  as  by  tempeft,  or  by  a  trefpafler  and  by  wrong,  it  be- 
longs to  him  who  has  the  firft  eOate  of  inheritance,  whether  in 
fee,  or  in  tail,  who  may  bring  trover  for  it ;  and  this  was  fo 
decreed  upon  occafion  of  the  great  windfall  of  timber  on  the 
Cavtniifii  eftate.  ( i } 

2^9  As  to  the  tertant  for  life,  he  ought  not  to  have  any 
fhare  of  the  money  arifmg  by  th^  fale  of  this  timber ;  but  flnce 
he  has  a  right  td  what  may  be  fufHcient  for  repairs  and  bootes^ 
eare  muft  be  taken  to  leave  enough  upon  the  eftate  for  that 
purpofe;  and  whatever  damage  is  done  to  the  tenant  for  life 
on  the  premifles  by  him  held  for  life^  the  fame  ought  to  be 
made  good  to  him. 

3^!^,  With  regard  to  the  timber  plainly  decaying,  it  is  for 
the  benefit  of  the  perfons  intitled  to  the  inheritance,  that  it 


Bewick  v« 
Whitfield. 


building  on  the  prcmUTei,  (fee  i  Injt.  5  v)  the  court  will  not  injoin  ;  nor  if  the 
jcvcriioncr  or  remainder-man  in  fee  be  not  made  a  party,  who  poiTibly  may  ap- 
j»rove  of  the  wafle.     By  the  Lord  King^  Moliineux  verfus  Powell,  Pafcba^  *730» 


(1)  But  yet  where  the  tenant  for  life 
lilt  alfo  in  himfelf  the  next  exigent 
eftate  of  inheritance,  fubjed  to  incer- 
inedtate  contingent  remainders,  he  fliall 
not  take  advantage  of  his  own  wrong 
in  cutting  down. timber*  but  the  court 
will  preferve  it  for  the  benefit  of  the 
contingent  remainder-men,  Williams 
Y.  DmkffMtom^  Fib,  24, 1784,  The 
duke  was  tenant  for  life  with  contingent 
remainders  to  his  firft  and  other  fons,  re- 
mainder to  Mrs^  Orde  for  life,  remainder 
to  her  iirft^  and  other  fons,  with  other 
contingent  remainders  over,  (with  c- 
Itates  to  truftees  to  preferve  all  the  con- 
tingent remainders)  remainder  to  the 
ija&t  in  fee.->Mrs.  Ordi  had  a  fon 
bom,  who  died  in  a  few  days  after  his 
birth.  All  tbe  contingent  remainders 
^iBg  yet  in  expeftahcy,  the  duke  cut 
4own  timber.  Mrs.  Ordi  had  after- 
irards  another  fon,  who  was  a  defend- 
^ox  in  the  C^e.  On  the  queftion,  to 
whom  this  timber  ihould  belong,  the 
l,ord  Chancellor  was  of  opinion,  that  as 
ic  was  not  competent  for  the  duke  to  cut 
4owa  timber  in  ref^te^  of  his  life  eftate, 
lie  Ihottldnot  take  advantage  of  his 
AWA  wtong-^that  the  timber,  although 


by  feverance  become  perfonalty,  was  yet 
bound,  as  far  as  it  could  be,  to  the 
ufes  of  the  realty — that  the  adminiftra- 
tor  of  Mrs,  Orde*^  firft  fon  was  certainly 
not  intitied,  the  child  being  dead  at  the 
time  of  the  timber  cut— ••neither  could 
her  fecond  fon  claim  it,  for  although 
he  had  a  vefted  eftate  of  inheritance, 
yet  fuch  eftate  was  liable  to  be  devefted 
by  the  duke's  having  a  fon.  His  Lord- 
ftiip  therefore  thought  nobody  at  pre- 
fent  intitled,  but  directed  the  duke  to 
pay  into  court  to  the  xredit  of  the 
caufe,  the  fum  of  2943/.  104^.  for 
which  the  timber  had  been  fold,  and 
ordered  that  the  Mafter  ftiould  inquire 
into  and  afccrtain  the  times  at  which 
the  faid  fum  or  any  part  thereof  was 
received  by  the  defendant  the  duke, 
and  ftiould  compute  intereft  thereon 
from  foch  times  refpeflively,  and  that 
the  duke  ftiould  pay  into  court  in  like 
manner  what  fhould  be  found  to  be  the 
amount  of  fuch  intereft,  and  that  fuch 
principal  and  intereft  ftiould  be  laid  out, 
fubjed  to  further  order  with  liberty 
for  any  perfon  intercftcd  to  apply. 
Reg.  Lib.  1783.  fi)1.326, 

3  ftould 
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Sewick  v. 


[269] 


&ouhl  be  cut  down,  otherwife  it  would  become  of  no  valuir/ 
but  this  (hall  be  done  with  the.  approbation  of  the  Mafter;  and 
trees  though  decaying,  if  for  the  defence  and  fhelter  of  the 
boufe,  or  for  ornament,  (i)  fhall  not  be  cut  down.  £• 
that  is  the  tenant  in  tail  (and  of  age)  of  one  moiety,  is  to 
have  a  moiety  of  the  clear  money  fubjeA  to  fuch  dedu£lioDS 
as  aforcfaid ;  the  other  moiety  belonging  to  the  infant  muft 
be  put  out,  for  the  benefit  of  the  infant,  on  government  or 
real  fecuritics,  to  be  approved  of  by  the  Mafter  (a)« 


(1)  Vide  Cl^amberlah  v.  Hummer,    1 
Bro.  Cha.  Rep.  266. 


(2)  Reg.  Lib.B.  1733.  fol.  512 


Cafe  67. 

Lord  Chan, 
cellor'l  AL* 
aoT. 


$Cq.  Ca.  Ab* 
29.  pi.  37- 
Where  the  W'fe 
fuel  thehuiban4 
tor  a  fpccifick 
performance  of 
her  marriage^ 
articles,  and 
tl;at  b«  onay 
fettle  fuch  aod 
(ach  lands  on 
her  for  her  join- 
ture ;  it  i$  DQ 
l^v  to  her  de^ 
anandy  that  (ht 
has  eloped  with 
in  adulterer^ 
much  10(8  if  this 
he  not  by  the 
hulh4n(ipucinir- 

Cmc  lo  chc  caufc« 


r  27^  1 


Elizabeth  Sidney,  —  Plaintiff. 

The  Hon.  Jocelyn  Sidney,  Efq;        Defendant, 

On  an  jfpfialfrom  a  Decne  at  tbt   Rolls* 

MR  S.  Sidmy^  the  plaintiff,  brought  her  bill  againft  tht 
defendant  her  hufband,  to  have  a  fpecific  performance 
of  her  marriage  articles,  dated  the  17th  of  OHober^  1716, 
whereby  the  defendant,  the  hufband,  covenanted,  that  with- 
in eight  months  after  the  plaintiff  Elizabeth  (hould  come  to 
age,  he  would  convey  his  efiate  in  Glamorgan/bin  to  truftees, 
to  the  ufe  uf  himfelf  for  life,  remainder  to  the  ufe  of  truftees  to 
fup^ort  contingent  remainders,  remainder  to  the  ufe  of  hid 
wife  for  her  life  for  her  jointure,  remainder  to  their  fons  fuc- 
cefTivcly  in  tail  male,  remainder  to  the  daughters  in  tail,  re-« 
maindcr  to  himfelf  in  fee.  Alfo  the  plaintiff  ^//ziz^^/A,  the 
wife)  with  the  confent  of  her  guardians,  covenanted,  that 
(he  Chould,  within  eight  months  after  ftie  ihould  come  to 
age,  convey  her  eftate  in  the  fame  county,  being  about  350.  A 
fer  ann.  (but  well  fiocked  with  timber}  to  the  ufe  and  intent^ 
that  there  (hould  be  paid  thereout  to  the  plaintiff  Elizahtb^ 
iQoLfcrauUn  for  her  feparate  ufe  during  the  coverture,  ioqL 
fer  annum  to  her  mother,  and  50  /.  per  annum  to  the  plain- 
tiff's fifter,  till  (he  (hould  come  to  age ;  and  then  fixe  to  have 
1 000  /.  and  that  her  eftate  thus  charged  (hould  be  conveyed 
to  the  ufe  of  the  defendant  for  life,  remainder  to  the  ufe  of  th^ 

plain:  iff. 
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pkintifF,  his  wife,  for  life,  remainder  to  the  ufe  of  the  S'dnit  i\ 
firft,  i^£»  fon  in  tail  male,  remainder  to  the  daughters  in 
tai],  remainder  to  hj^r  right  heirs.  The  timber  upon  her 
cftate  to  be  applied  to  pay  off  a  mortgage  of  5000  A  on  the 
defendant  the  hufband's  eftate,  and  the  furplus  of  ibe  money 
ariiing  by  ihe  fale  of  the  timber,  to  go  to  raife  portions  for 
younger  children.  So  that  the  bill  was,  to  compel  the  de- 
fendant the  hu(band  to  perform  his  part  of  the  articles,  and 
that  he  might  account  for  the  timber  he  bad  cut  down  from 
ofF  the  wife*s  eftate. 

The  defendant  by  his  anfwer  fet  forth,  that  the  plaintiff 
^t -wik  bad  withdrawn  her Jelf  from  bit  bvjbandi  that  Jbe  bad 
Ihid/eparaUljy  and  very  much  mlfiehaved  herfelf. 

The  proofs  were  very  ftrong,  that  the  wife,  the  plaintiff^ 
bad  had  criminal  converfaiion  with  another  man ;  but  in  the 
^pofitions  there  being  fome  evidence  that  the  hufband  was 
a/fo  guilty  of  the  like  offence,  fo  that  the  wife  might  recrimi- 
nate; the  Mafterof  the  Rolls  decreed  a  performance  of  the 
articles,  from  which  decree  the  defendant  now  appealed  to  the 
Lord  Chancellor. 

And  It  was  indfted  on  behalf  of  the  hufband,   that,  con- 
^dering  the  incumbrances  and  annuities  on  the  wife's  eftate, 
^\je  hufband  was  a  very  little  gainer  therefrom  ;  the  wife  in  a 
^ourt  of  equity  appeared  with  but  an  ill  grace,  as  endeavour- 
^  i>g  to  compel  a  performance  of  her  hufband's  agreement, 
^^hen  (he  herfelf  had  broken  her  own  marriage  contravSl  in  the 
^Boft  facred  and  tender  part  of  it";  that  with  regard  to  articles, 
^f  the  court  finds   any  inconvenience  will    refult   from  com- 
T)elling  a  performance  thereof,  they  will  not  decree  that  thcfc     [  271  ] 
(hould  be  fpecifically  executed,  but  leave  the  party  to  his  re- 
medy at  law  \  that  in  the  prefcnt  cafe,  the  decreeing  an  exe- 
cution of  thefe  articles  might  occafion  a  difinhcrifon  of  a  law- 
ful heir,  and  fettle  the  eftate  upon  fuch  iffue  as,  though  born 
in  wedlock,  might  yet  really  and  in  fad  be  illegitimate.     For 
fuppofe  that  in  this  cafe,  after  the  feparation,  there  had  been 
9  fon   born,  would  this   court  have  decreed   a  fcttlcmcnt  to 
have   been    made  whereby    fuch    fon  ftiould  have  been   in- 
titled  ?  and  yet  this  would  plainly  have  been  the  confcquence, 
(oce  fuch  fon   being  born  in  wedlock,  muft  have  taken  by 

P  4  virtue 
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SiBKET  u,  vtrtueof  the  fettlement;  that  indeed  where  a  feparatton  hai 
SiDN&T«  been  in  purfuance  of  a  divorce,  the  courts  at  law  will  prefum^i 
that  the  hufband  and  wife  have  lived  feparately  in  obedience 
to  the  fcntence ;  but  in  the  cafe  of  a  voluntary  feparation  only, 
the  hu(band*s  accefs  to  the  wife  (ball  be  taken  fbr  granted, 
pnd  a  child  born  (hall  be  conftrued  legitimate,  and  no  evidence 
admitted  to  the  contrary;  according  to  the  diftindlpn  in 
1  $(iH.  123.  at  the  fame  time  it  maybe  notorious  to  every 
one  that  fuch  child  was  not  begotten  by  the  hu(band  ;  that  in 
the  principal  cafe  it  was  in  proof,  that  the  plaintiff  did  elope 
from  the  defendant  her  hufband,  and  went  away  with  ono 
James  J^niinu  to  a  cotuge  about  three  miles  from  where 
her  hufband  lived,  fince  which  there  had  been  no  pretence  of 
any  recoaciiiation,  fo  that  this  was  a  bar  of  dower,  i  Infi. 
3^.*  I  Holl'  yfir.  680.  And  if  in  a  court  of.law,  the  wife 
behaving  in  this  manner,  would  not  be  helped  to  her  dower, 
which  is  fuppofed  to  be  her  bread  and  fubfiftence,  why  (hould 
equity  aflift  fuch  a  woman  fo  as  to  caufe  any  articles  to  be  per- 
formed in  her  favour,  which  is  a  matter  always  left  to  the 
difcretion  of  the  court?  that  the  wife  in  the  prefirnt  cafe  had 
her  remedy  at  law  upon  an  a^ion  of  covenant  to  be  brought 
r  ^72  1  i"  ^^^  name  of  the  truftees ;  but  it  might  well  be  doubted, 
whether  he  had  any  remedy  againft  the  wife,  in  regard  at  the 
time  of  the  marriage  (he  was  an  infant,  and  [G]  her  covenant 
with  the  trudees  would  hardly  bind  her  at  law. 

It  was  admitted,  had  there  been  an  adual  jointure  maje 
upon  the  wife,  fo  as  to  have  verted  a  fixed  legal  eftate  in  her, 
that  could  not  have  been  forfeited  by  the  wife's  elopement) 
but  where  the.  matter  reded  only  upon  articles,  and  the  wife 
had  no  remedy  but  by  bringing  a  bill  for  the  fpecific  perform- 
ance thereof  i  here  a  court  of  equity  ipight  with  the  greatefl 
rcafon  and  judice  refufe  to  lend  a  helping  hand  ;  might  well 
deny  that  afiiftance  which  in  a  cafe  of  common  articles,  and  ia 
a  fair  and  honeft  caufe,  they  are  ready  to  afford  the  partie$ ; 
(^)SecNoyTo8.    that  it  had  indeed  been  {a)  Xaid,  that  adultery   is   no  b^fr  of 

'  "  •% 

[G]  And  yet  it  feems,  that  wl^ore  a  feme  infant  feifed  in  fee  covenants  with  the 
content  or  her  guardians,  in  coi|fidcration  of  a  fettlement,  to  convey'her  inherit-^ 
aiv.e  to  her  huiband  ;  if  this  b«  done  in  confideration  of  a  compeicnt  fetticroent, 
etn/vy  will  execute  the  agreement,  though  po  adtiqn  would  lie^t  hiw  to  recover 
damages,      ^ee  vol.  2.   244.  Cannpl  verfu^  Bficili. 

2  dewer 
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ibwtT\  and  probably  It  is  not,  inrhere  the  hufband  and  wife    SiB^itr  ^i 
continut  to  cohabit;  but  no  books  fay,  that  where  the  wife      SiPiriT% 
elopes  with  another  mati^in  adultery,  (as  in  the  prefent  cafe) 
this  is  not  a  bar  of  dowtr.    And  furely,  if  it  be  a  bar  to  a 
recovery  at  laWf  it  is  at  leaft  equally  reafonable  it  (hould  be  fo,  ' 
with  refpeAto  any  aid  fought  in  equity  upoh  articles  for  the 
wife*s  prorifioo. 

Further  t  tt  was  faid  to  be  material ;  that  in  fuch  cafe  of 
elopementof  the  wife,  nothing  could  reftore  the  wife  to  her 
dower,  but  the  reconciliation  of  the  hufband ;  that  it  was 
not  fufficient,  fo  as  to  intitle  her  to  her  dower,  that  (he  could  f  ^jt  % 
recriminate,  or  fay,  her  hufband  was  guilty  of  the  like  offence^ 
for  nothing  could  avail  her  as  to  this,  but  the  {a)  forgivenefs 
of  the  injured  hufband.  Very  obfervable  alfo  is  the  difFcrence 
which  the  law  makes,  where  this  offence  of  adultery  is  com<» 
mitted  by  the  hufband,  and  where  by  the  wife*  In  the  former 
cafe,  where  the  hufband  goes  away  from  the  wife,  and  lives 
with  another  woman  in  adultery,  this  is.  no  bar  to  the  huf* 
band's  being  tenant  by  the  curtefy;  but  on  the  wife's  leaving 
her  hufband,  and  eloping  with  an  adulterer,  fhe  thereby  forfeits 
her  dower.  The  reafon  of  which  may  be,  for  that  the  con- 
feqqencf  of  fuch  crime  in  the  v^ife  is  worfe  to  the  hufband's 
family,  by  making  the  children  which  fhe  may  have  by  the 
adulterer,  inheritable  to  the  htfband's  eftate,  to  the  prejudice 
of  the  next  heir :  whereas  the  hufband's  children  begotten  on 
another  woman  are  incapable  of  bringing  that  mifchief  on  a 
fomilyt  or  injuring  the  next  legitimate  heir  ;  that  all  this  was 
greatly  aggravated  in  the  principal  cafe,  by  reafon  of  the  neap 
alliance  which  Mr.  Sldm^  had  to  a  peerage,  to  an  antient^ 
Ulttftriouf  peerage,  attended  with  a  fuitable  eflate,  being  only 
bfOther  and  prefumptive  heir  to  the  earl  of  Lticifter^  at  prefent 
a  bachelor;  fo  that,  as  it  was  apprehended,  the  matter  of  re- 
CFimioation,  though  the  principal  ground  of  his  Honor's 
decree,  was  not  fufficient  to  warrant  the  fame. 

Olji£i.  But  it  has  been  obje£ted  below,  that  the  hufband  has 
not  by  his  anfwer  put  this  matter  of  adultery  in  ifTue,  it  being 


(«)  Sttjyjer  '06.  Lady  Ppnves*s  cafe,  where  a  reconciliation  by  the  hufband, 
after  the  wife's  going  away  with  the  adulterer,  is  fpecially  pleaded,  and  the 
plea  allowedt 

only 
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SioNETv^     only  faid,  that  the  wife  had  withdrawn  hcrfclf  from  her  huf- 

Sidney.       band,  lived  feparatcly,  and  very  much  mifbchavcd  hcrfcjf :  all 

i>74  4       which  file  might  do,  and  not  be  guilty  of  adultery,  fince  there 

may  be  feveral  a£ts  of  mifbehaviour  in  a  wife  beildes  that  of 

adultery. 

Refp.  The  wife  could  not  but  be  fenfible  of  what  natore  htr 
mifbehaviour  was  2  this  muft  be  beft  known  toherfelf:  and  it 
was  the  kindnefs  and  tenderneis  which  the  hufband  had  for  the 
charaSer  of  his  wife,  not  to  fuflfer  thefe  great  flams  upon  her 
reputation  to  be  regiftred  upon  record,  to  the  perpetual  infamy 
of  herfelf  and  family ;  and  therefore  before  he  (hould  go  (b  far^ 
the  hufband  might  well  hope  his  wife  would  repent  of  her 
fault,  and  put  a  flop  to  this  fo  unfeafonable  a  fuit;  and  it  is  a 
fad  excufe  made  on  behalf  of  the  wife,  to  fay  the  hufband,  who 
had  juft  reafon  to  charge  her  in  the  plainefl  and  moil  diftin£t 
terms  with  this  infamous  crime  of  adultery,  has  in  tendernefs 
to  her  forborne  to  do  fo,  and  now  (he  will  take  advantage  of 
it  \  thus  with  equal  art  and  ingratitude  turning  the  kindnc(s 
that  has  been  (hewn  her  againft  him  who  (hewed  it^ 

%d  ObjeSi.  But  fuppofing  this  crkne  to  have  been  ever  fo 
TqSiciently  feit  forth,  yet  this  court  cannot  judge  of  adultery^ 
or  in  any  fort  punifb  it%  which  is  proper  only  for  the  fpiritual 
court. 

Refp.  Where  things  of  this  nature  are  incidentally  mixed 
with  others,  the  courts  of  law  (and  much  more  of  equity) 
may  take  notice  of  them  :  thus  the  courts  of  law,  where  the 
wre's  elopement  with  the  adulterer  is  pleaded  in  bar  oCdower^ 
muft  try  fuch  plea:  and  as  they  may  do  it  in  that  cafe,  what 
(bould  hinder  this  court  from  doing  the  like  in  the  prefent  I 
[  275  ]  ^^  the. trial  of  a  marriage,  which  is  as  much  of  a  fpiritual  cog* 
nifance  as  any  thing  can  be,  is  determinable  at  law,  wb^re  it 
comes  incidentally  in  queftion. 

3^  OhjeSf.  If  the  defendant  infifls  upon  this,  that  the 
plaintifF,  the  wife,  ought  not  to  have  aid  upon  thefe  articles  ; 
then  on  the  other  hand  he  himfelf  is  not  to  expeft  any  aid  or 
affiftance  in  refped  thereof. 

Refp.  All  this  may  be  admitted  ;  and  Mr.  Sidney,^  the  huf^ 
band,  will  be  in  abetter  condition  without  the  articles,  than 
with  tbem^  thus  independent  on  the  articles,  he  will  be  in* 

titled 
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tided  Co  the  rents  and  profits,  and  will  have  a  power  to  fell  alt    SisNtY  ^ 
tbe  timber  from  off  bis  wife's  eftate,  to  bis  own  ufe.  Siohet* 

Laftly,  It  was  obferved,  that  the  hufband  was  not  plaintiff 
in  thb  caufe,  but  the  wife,  and  where  ihe  has  thought  fit  to 
ai^Iy  in  a  ca ufe  of  turpitude:  as  a  court  of  equity  has  fre- 
quently been  refembled  to  a  fountain  diflributing  its  relief 
through  pure  and  clear  flreams,  fo  it  was  hoped,  that  this  being 
a  caufe  of  a  contrary  nature,  and  confifling  of  feveral  proofs  of 
turpitude,  therefore  the  court  would  not  afford  the  plaintiff  the 
leaft  favour  or  affiflance  whatever* 

LdrdChanciUor:  What  has  been  afferted  of  a  child  begot-     [^276  1 

ten  and  born  during  the  time  of  the  voluntary  feparation  of  the  in  the  cafe  of* 

hufliand  and  wife,  {viz.)  that  no  evidence  (hall  be  admitted  to  u^oto^kM^ 

prove  the  illegitimacy  of  fuch  child,  is  now  held  to  be  other-  |^**Jj^,*  ***^ 

wife.     Forif  a*jury  find  the  hufband  had  no  accefs,  fuch  the  wife  hum 

child  will  be  a  bafhrd,  according  to  the  determination  in  the  bJurd,Vor  ch« 

csSt  of  PenJrel  vertus  Pindnl.  [H]  As  in  the  prefent  cafe,  te'LTobJIiiwa 

at  the  hearing  of  the  caufe   the  defendant  has  inflfied  upon  has  been  paid  » 

what  might  have  been  very  penal   to  the  plaintiff  his  wife,  l\^  thlTdwl** 

(viz.)  the  forfeiture  of  her  dower,  the  crime  for  which  (be  B«f '«^»'»the 

^  cafeof  sToiua* 

might  have  incurred  fuch  a  penalty,,  ought  to  be  plainly  laid   tary  feparatia* 
to  her  charge,  fpecilicd  and  put  in  iffue,  ( i )  that  fhe  may  know   Jhf.'li  ?r^,d^^ 
what  to  reft  her  defence  upon  :  whereas  here  her  accufation   "**^*'  ,^^^ 

.  .  where  the  juiy 

is  only  general  and  uncertain,  amounting  to  little  elfe,  than  find  the  hof. 

that  (be  hzs  withdrawn  herfelffrm  her  bufiand,  Uvid  feparaUly  a^Teft'Io  wi°* 

from  bifttj  and  very  much  mi/behaved  her/elf:  nothing  of  which  ^^^ 

implies,  that  the  plaintiff  has  been  guilty  of  adultery,  much  charges  hit  aa« 

lefs  that  fhe  has  eloped  from  him,  and   gone  away  with  an  lll^crTmUioJ 

adulterer,  which  alone  would  bar  her  of  her  dower,  fuppofing  it  ought  10  w 

this  were  purely  a  qucftion  of  dower.     But  the  articles  be-  pi!i!li!!^t  aiST* 

eerttjnty* 
Articles  to  fettio  landv  in  jdioturei  are  im  nature  of  an  «dual  jointure^  which  U  aot  forfsiced  by  «a 
elopement,  like  dQwer. 


JH|  Heard  before  the  Lord  T^dht^  February  5,  1733.  where  thehulband  and 
Wlte  by  coQient  lived  feparately,  and  a  child  being  born,  an  iiTue  was  direded  fo 
try  whether  the  child  was  a  bailard,  and  it  was  found  a  baftard,  z  Stra.  925. 
And  fo  indeed  (however  it  happened  to  be  overlooked  by  the  defendant's  counlel) 
it  is  faid  at  the  bottom  of  the  cafe  cited  from  SalktUi  wherefore  this  point  is  now 
Settled  for  law. 

(1)  Ifatfyw  v.  IfatkjHSt  z  Atk.  97.    Clarke  \.  Periam,  2  Aik.  jj;. 
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SlOMIT. 


Why  I  ki|(bafi4 
#oct  not  forfeit 
lilt  ttnanoy  by 
the  curtefy  oa 
leaving  hii 
•wife  and  liting 
Ib  adultery,  as 
a  wife  for:eits 
%et  dowtr  by 
it}Ofement»  Seom 


ing,  that  the  hu(band  fhall  fettle  fuch  arid  Aich  lamls  in  cef« 
tainty  on  his  wife^  the  plaintiflF,  for  her  jointure,  this  is  pretty 
much  in  the  nature  of  an  adual  and  vefted  jointure  \  in  regard 
what  is  covenanted  for  a  good  confideration  to  be  done,  is 
confidered  in  eqaity  in  moft  refpeds  as  done;  confequentljr 
this  is  a  jointure,  and  not  forfeitable  either  by  adultery  or  an 
elopement  (i).  Thereafonof  the  difference  why  a  wife  in 
cafe  of  an  elopement  with  an  adulterer,  forfeits  her  dower, 
and  yet  the  hu(band  leaving  bis  wife^  and  living  with  another 
woman,  does  not  forfeit  his  tenancy  by  the  curtefy,  is,  becaufe 
the  flatute  of  IVeftm.  2.  cap.  34.  does  by  exprefs  words,  un« 
der  thefe  circumftances,  create  a  forfeiture  of  dower ;  but 
there  is  no  z8t  inBidlngi^  in  the  other  cafe^  the  forfeiture  of  a 
tenancy  by  the  curtefy. 

As  to  the  recrimination  appearing  in  the  proofs,  this  does 
not  feem  to  me  fo  much  to  affed  the  cafe :  indeed,  with  re* 
gard  to  the  evidence  of  the  crime  in  the.  wife„  there  feems  to 
be  fufficient  to  convince  any  third  perfon,  that  (he  is  not  in- 
nocent ;  but  the  fame  not  being  put  in  iflue  in  the  caufe,  I 
cannot  judge  of  it.  Affirm  the  decree,  and  let  the  hufbaml 
perform  his  marriage  articles,  and  account  for  the  timber 
which  he  has  cut  on  the  wife's  eftate  contrary  to  the  articles^ 
The  cofts  to  go  out  of  the  eftate«  {%) 


^  (l)  In  Blount  V,  fVinttr^  and  Winter  v^ 
Blount  on  19  Julj  178 1 ,  the  original  bill 
was  tiled  by  truilees  in  marriage  articles 
^ndthe  children  of  the  marriage,  againft 
the  hulband  and  wife,  and  the  crofs  bill 
was  filed  by  the  hufband  againft  the 
wife  and  children — the  original  bill 
prayed  a  performance  of  the  articles, 
and  the  huA)and  by  his  anfwer  to  the 
original  bill  and  by  the  crofs  bill  refided 
the  perforqiaivce^  fo  far  as  the  articles 


made  a  provifion  for  the  wife,  alledging 
and  proving  in  the  crofs  caufe,  that  ihe 
lived  feparate  from  him  in  adulter j^ 
The  court  was  of  opinion  that  this  was 
not  a  reafon  for  non-performance  of  the 
articles  as  to  the  wife»  and  made  a  de<% 
cree  accordingly  in  the  original  caofe» 
and  difmifled  the  crofs  bill  without 
cofts.  Reg,  Lib.  A.  1780.  fol.  550. 
(2)  Reg.  Lib.  B.  i733.fol.  an. 


JohnfoQ 
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Johiifon  Verfus  Ogilby  &  al'.  Cafc  68. 

Lord  Chan- 

TH  £  bill  was  for  a  fpecific  performance  of  an  agreemetit^   cellor  Tal* 
on  this  cafe  :  Margaret  ^ineo  artd  the  plaintiif  Rebtrt    *°^' 
y^bnftn^  having  fomc  differences   as  to  four  freehold  houfes   »  E^.  Ct.  Ah. 
in  Sihir  Strut j  L§nd$n\  upon  compromiflng  thofe  difierencesi   An  attorr.ey  fb# 
it  was  agreed  between  them,  that  the  faid  Margaret  ^ine§  of hia  dteotcL 
and  Rahert  Jvhnfon  fliould  join  in  a  fine  and  recovery,  which   defendant,  pro- 
fliould  be,  as  to  two  of  the  hottfeS)  to  the  ufe  of  Margaret   500 1.  to  the 
^ne9  and  her  heirs  ;  and  as  to  the  other  two  houfes^  to  the   ^j,"^ 'j^^ t|^ 
mfe  of  the  plaintiff;  kehert  Jehnfm^  and  his  heirs,  which  iikie   tKe  authorit^r  of 

.•      1     1      .    .         t  ^  /!•       .  ***«  client,  tbe 

and  recovery  were  accordingly  levied  and  fuftered.  attorney  ii  not 

liabljB,  butonJf 
the  client )  fecui,  if  the  attorney  had  no  authority  from  hit  client  to  make  thii  en|ngemciii» 

After  this,  Margaret  ^ineo^  pretended  ihe  was   then    a 
feme  covert,  and  mart ied  to  the  defendant  Ogilhy ;  whereupon 
Robert  Jobnfen  brought  a  bill  againft  Ogilky  and  his  wife,  to       [  278  J 
difcoyier  whether  flic  w^s  maaied,  when  (he  levied  the  fine, 
:ind  fttfSercdthe  recovery,  ^nd  to  be  relieved  againfi  the  fraud. 
^o  which  bill  the  defendants,  Ogilby  and  his  wife^  put  in  their 
tnfwer  infilling  on  her  being  then  a  feme  coverti  and  that  (he 
Was  not  bound  by  fuch  fine  and  recovery.     Thereupon  the 
plaintiff  Jehnfon  preferred  a  bill  of  indidment  againft  the  de- 
fendant Margaret  for  a  cheat,  and  for  the  fraud  in  levying  a 
fine,  and  fuifiering  a  recovery,  at  the  court  of  common  pleas^ 
as  a  feme  fole^  when  at  the  (ame  time  (he  was  under  cover* 
tore* 

The  indictment  being  found,  upon  not  guilty  pleaded,  was. 

brought  to  a  trial ;  but  juft  before  the  trial  was  to  have  come 

on,  the  parties  came  to  an  agreement,  that  the  plaintiff* (hould 

affign  over  his  right  to  the  pretnifies,   and   the  defendant  pay 

the   plaintiff*  580  /•  and  one  Mr.  Heaton^  who  was   the  de-^ 

fendant's  attorney  on  this  inditSlment  alone  figned  the  agree-^ 

aient  for,  and  on  the  behalf  of  his  clients,  OgiWy  and  his  wife  | 

jf§bnfin  alfo  figned  the  agreement,  which  was  left  in  the  hands 

of  one  Mr.  Callard^  a  third  perfon  and  the  defendant  Margaret 

liras  hereupon  acquitted  for  wantof  profccution. 

After- 
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JoHvsoN  V.  Afterwards^  the  money  not  being  paid,  the  plaintiff  Johnfin^ 
Ogilby.  brought  his  bill  agalnft  Ogilby  and  his  wife,  and  Mr.  Heatan 
the  attorney ;  and  it  was  infifted,  that  Heatonyhy  figning  this 
agreement,  was  become  perfonally  liable,  and  had  taken  upon 
himfelf,  as  a  furety  for  his  client,  to  pay  the  money  ;  that  as 
an  attorney  could  (it  muft  be  admitted)  undertake  for  bis 
client)  fo  here  he  had  done  it* 

[  179  ]  Lord  Chancellor :  The  difference  is^  where  the  party  thus 
undertaking  for,  and  on  the  behalf  of  his  client,  has  an  autho- 
rity, fo  to  dO)  and  where  he  hat  not.  If  fuch  undertaker  has 
no  authority,  then  it  is  a  fraud,  and  the  undertaker  ought  him* 
feif  to  be  liable;  but  where  there  is  fuch  an  authority  given, 
(as  here  there  was  to  the  attorney)  this  is  only  a&ing  for 
another,  like  the  cafe  of  a  fz&or  or  broker  a£iing  for  their 
principals,  who  were  never  held  to  be  liable  in  their  own  ca« 
pacities  ;  in  which  his  Lordfhip  being  very  clear,  the  bill  as 
to  this  point  was  difmiffed  againft  Htaton  the  attorney  with 
coils. 


Ifoktn  or  fac 
•orf ,  who  t& 

iM-  their  prin- 
«tpiils,notliabJe 
In  their  own 
Cd^itiei. 


A  bill  in  equity       Then  the  Lord  Chancellor  ftarted  another  point,  (wz.) 

**»c«  "**^^^*'"™"  that  this  was  a  criminal  profecution,  and  the  agreement  being 

Mceuf  an  agree-  to  ftifle  a  Criminal  profccution,  was  therefore  not  to  be  exc* 

nitenCto  paymu-  ^    ,  . 

„ey  in  conlider.  CUtcd  m  CqUlty. 

atjon  of  hiving  .^^  ..  .i.^. 

Sitied  a  profecution  for  felony  \  fecus»  if  to  flop  a  profecution  at  law  for  a  fraud* 


ftf)Vol.2.  156. 
»ao.  ^ 


To  which  I  anfwercd,  that  it  wa3  true,  in  the  cafe  of  a 
profecution  for  felony,  an  agreement  to  ftifle  fuch  a  profecution 
was  not  lawful ;  but  where  the  indi£lment  was  for  a  fraud,  and 
the  party  wronged  by  the  fraud  came  to  an  agreement  to  bo 
fatisfied  for  fuch  injury,  (as  in  confcience  he  ought  to  be) 
this  was  lawful,  matters  of  fraud  being  cognizable  and  it* 
lievable  as  well  in  equity  {a)  as  at  law  :  wherefore  this  objec- 
tion was  no  further  Infifted  on.  (i) 


(1)  All  that  appears  by  the  Reg.  B» 
is  this  **  That  the  caufe  coming  on  to 
*•  be  heard y  tic.  his  Lordfhip  declared « 
"  that  the  agreement  in  the  bill  men- 
*'  tioned,  is  fuch  as  ought  not  to  be 
•*  carried  into  execution  by  this  court, 
*'  and  that  the  defendant  Hcaton  is  no« 


**  ways  bound  thereby  or  affcdled  there- 
**  with,  and  the  plaintiff  not  nowpray- 
**  ing  a  forcclofure,  the  bill  was  to  be 
''  dilroifled  againfl  the  defendant  Htcaon 
"  with  cofls,  and  againil  the  other  de-» 
'*  fendants  without  colls.**  Reg  Lib. 
A.  i733-f-l-33;- 


Hea4 
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Head  ver/us  Egerton*  dtfc6^ 

Tli  E  bill  was  to  forcclofc  the  defendant's  equity  of  re-   cclJor  Tai.« 
demption  to  the  mortgaged  premifles,  and  to  compel   bot. 
the  defendant  to  difcover  the  title  deeds  relating  thereto,  and  ]^^*'**^ 
to  deliver  up  the  faid  title  deeds  to  the  plaintiff)  inii(ling,  that  mo^ag^^npili- 
they  belonged  to  him,  a^  Owner  of  the  land.     For  which  pur-  has  pcfffi^unT^f 
Jjofe  the  bill  fet  forth,  that  one  Spencer  made  a  mortgage  of  the  ^  ^^J^*  ^^^ 
lands  to  the  plaintiff,  and  that  the  plaintiff  having  a  great  con-   gageefliui«4« 
fidence  in  the  (aid  8|^#ffr#r,  and  the  mortgage  being  executed  "tJ^^Sf'ttc 
in  LotiAn^  and  Sfetuir  pretending  bis  title  deeds  Were  in  die  ^'*'"^*j^J^ 
country,  the  plaintiff  lent  his  mortgage  money  to  Spencer^  paying  hia  hit 
takingf^/iw/r's  word,  that  he  would  deliver  to  him  the  title   Tc^^*"^ 
deeds;  that  afterwards  the  faid  Spencer  borrowed  acooA  of     [  *28o  1 
the  defendant,  dodor  Egertont  on  a  mortgage   of  the   (ame 
lands^  at  the  fame  time  producing  and  delivering  to   the  dc-> 
fendant  Egerton  all  his  title  deeds,  which  were  perufed  by  the 
defendant  £gerton*s  counfel^  and    thereupon    the    title    ap« 
proved* 

The  plaintiff  bringing  fuch  bill  as  above,  the  defendant 
pleaded  to  that  part  of  the  bill,  which  prayed  a  difcovery  and 
delivery  up  of  the  title  deeds  ;  and  by  his  plea  infifted^  that 
Spencer  made  a  mortgage  to  him  of  the  fame  lands,  and  that 
the  title  deeds  were  delivered  to  him  by  the  faid  Spencer j  in 
t^der  .to  fupport  his  title  to  the  mortgage  i  that  he  had  no 
notice  of  the  prior  mortgage  to  the  plaintiff,  and  being  thus 
a  mortgagee  without  notice,  a  court  of  equity  ought  not  to 
mffift  the  plaintiff,  and  take  the  title  deeds  from  the  defendant^ 
without  ordering  him  to  be  paid  his  mortgage  money. 

Lord  Chancellor :  It  is  hard  enough  upon  the  defendant,  that-    [  281   1 
lie  has  lent  his  money  upon  lands  fubjeft  to  a  prior  mortgage ;    Thcfirftmott- 
but  he  having  had  no  notice  thereof,  I  will  not   add  to  his   K^^^  ^'""" 

^  ^  tnc  roorCg«gnr 

liardfbip  by  taking  away  from  him  the  title  deeds,  unlefs  the  to  keep  the  tUit 
plaintiff  will  pay  him  his  money,  efpecially  in  a  cafe  where  m"itg\g?,rft.Vvir. 
the   plaintiff  has  himfelf  been  in  fome  meafurc  acceffarv   in  *°*  *  ^*''  '*^**» 

.         .        L      J   f      J  1       J    .  .  .  .     .  mortgages  the 

drawing  in  the  defendant  to  lend  his  money,  by  permitting   premiflVs  to  a 
Spencer^  the  mortgagor,  to  keep  the  title  deeds  in  his  poffeflion,   g"gTc,  tlTwhom 

he  delivers  the 
deiJs ;  the  firft  mortgigec  it  acccir«ry  to  the  drawing  io  of  the  fecond. 


Head  v. 

ECBRTOir. 

tn  the  plMdiiif 

•f  Apufchafeor 
alortgase,  the 
^i^dantmaft 
pifeady  that  the 
fellkr  or  mort* 
giforwasyor 
wecendcdto  b() 
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the  delivery  of  which  the  plaintiiF  ought  to  htve  infiiled  0I1| 
when  he  took  the  mortgage.  ( i } 

Note  alfo  (  It  was  (aid  in  thid  cafe  by  the  Lord  Chancellofi 
that  in  the  defendajit's  pleading  of  a  mortgage  or  purchaie  be 
ought  to  (hew,  that  the  vendor  or  mortgagor  being,  or  pre^ 
tending  to  be^  feifed  in  fee  of  the  premifleS),  did  make  fucll 
conveyance  of  mortgage,  f^c.  otherwife  the  perfon  under- 
taking to  fell  or  mprtgage  may  be  a  mere  ftranger,  and  have 
no  intereft  in  the  premises,  though  he  takes  upon  him  to  feU 
or  mortgage  them* 


(t)  Vide  Mccttta  v.  Mur^afr^if,  ante^  i  vol.  39}. 


••-ri      •       .    '":      '•     --[-'•    '•^  ^-^-^ — ..j^^.^.,.^^ 


Term.    S.  Trinitatis,  i734. 


Anncflcy  verfus  A(hurft. 


Gafc  70. 
Lord  Chan- 
cellor Tal- 
bot, 

2  £q.  Ca.  Ab. 
31.  pi.  41. 


ATruft  eftate  was  decreed  to  be  fold  for  the  payment  of 
debts  and  legacies,  and  to  be  fold  to  the  beft  purchafer, 
before  the  Mafter.  The  plaintiff,  Mr.  Annejlty^  contrafted 
for  the  purchafe  of  the  premiiTes  and  entered  into  articles  with 
thetruftees  for  that  pUrpofe.  It  did  not  appear,  that  the  purchafe 
was  an  unfair  one ;  but  this  method  feemed  to  have  been 
taken  to  avoid  the  charge  and  trouble  of  bidding  before  the 
Mafter,  and  of  the  Mailer's  report,  and  of  getting  this  con- 
firmed. Afterwards  the  truftees  fcrupling  to  convey  without  a 
decree  to  indemnify  them,  Mr.  AnneJUy^  brought  a  bill  againft  Jf  ^cVuftlc*, 
the  truftees  to  compel  them  to  convey,  ahd  for  their  indem-  »«<*  brings  a  bill 
nity ;  and  the  truftees  by  their  anfwer  difclofed  this  matter, 
and  fubmitted  to  the  court,  being  willing,  if  indemnified,  to 
convey  the  premiffes  to  the  plaintiff  Anne/ley^  purfuant  to  the 
contract. 

BO  new  decree,  but  will  lem  the  former  decree  to  be  purfued . 


A  truft  eftatt 
waa  decreed  £0 
be  fold  for  tbA 
payment  oi 
debta  and  le« 
gaciesy  and  to 
be  fold  toth« 
beft  purchafer* 
A.  articles  to 


to  compel  them 
to  perform  the 
contract;  the 
truftees  b]f  their 
anfwer  difclore 
this  matter;  th« 
court  will  males 


Cur^:  This  is  all  going  out  of  the  way.  Here  is  a  decree 
direding  how  and  in  what  manner  this  truft  eftate  (hould  be 
fold,  (i;/z.)  to  the  beft  purchafer,  and  bbfore  the  Mafter; 
^hich  decree  muft  be  purfued ;  for  I  ciannot  make  one  de- 
cree to  contradid  the  other.  The  plaintiff  Mr.  Annejley^  if 
lie  has  a  mind  to  this  eftate,  muft  go  before  the  Mafter,  and 
set  himfelf  reported  the  beft  purchafer ;  and  though  nothing 
tinfair  appears,  yet  there  is  ever  occafion  to  fufpedl^  when 
^ople  are  going  out  of  the  way. 


C283] 


Vol.  III. 


Cook 
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Cafe  71.  Cook  verjus  Arnham. 

Lord  Chan- 
cellor Tal-  On  tin  Afftalfrom   4  Dtcne  of  ibe  Hills. 

■OT. 

Ca.temp.T.l.    /^  N  E  fcifcd  ih  fec  of  fomc  copyhold  lands,  dcvifcd   thtt 
%  Eq.  Ca.  Ab.     V^  fame  to  his  grandfon,  that  was  his  heir  at  law,  {viz.) 

If  t'wpyhdd  i>c    (the  tcftator'sdcccafcdcldeftfon's  fon)forhis  life,  remainder 

youni^r^hUd,  ^^  ^^^  ^^^  *"^  ^^^''^  ®*^'"  ^^^  ^^  '^^ '  B^^^^^^  >"  tail  male, 

and  no  furrcn-  Tucceflively,  remainder  to  the  daughters  of  his  grandfon  in  tail, 

thewiUy  tho*  remamder  to  the  teltator  s  fecono  fon  m  fee  (  and  by  the  fame 

^n^th^"^  will  devifcd  fome  other  lands  to  his  faid  fecond  fon,  and  died, 

othcrprovifion  without  having  furrendered  the  croyhold  prentifles  to  the  ufe 

made  for  the  r  .  •        -n  ^j  ^ 

child,  yet  fuch       of  hiS  Will . 

copyhold  being 

pan  of  the  provifion,  the  court  will  make  it  good,'  unleft  in  a  cafetvhere  the  eldeft  fon  and  heir  fa 

toully  difinhcrited  ;  for  the  father  is  judge  of  what  ia  a  proper  provifion  for  his  child  j  afid  thougli 

the  dertfe  be  of  a  copyhold  to  a  fecond  fon^  after  the  death  of  the  eldcft  without  iffue,  equity  wVH 

fu)>plf  tfaa  want  of  a  furrender* 

The  grtndfon,  the  heir  at  law,  furrendered  the  copyhold  to 
the  ufe  of  his  will,  and  having  devifed  them  to  his  mother,  and 
her  heirs,  died  without  iflUe.  The  mother  difpofed  of  tb« 
[  284  ]  fame  copyhold  premifTes  fr9m  the  fecond  fon,  and  died  about 
fifteen  years  after  the  grandfon.  Whereupon  the  fecond  fon 
brought  his  bill  in  equity,  fuggeiling  that  his  father,  wh» 
devifed  to  him  thefe  copyhold  premifles  in  remainder  as  afore* 
faid,  intended  them  as  part  of  his  provifion  ;  and  that,  as 
equity  would  fupply  the  want  of  a  furrender  in  fuch  cafe, 
therefore  he  prayed,  that  the  perfon,  to  whom  his  mother  had 
difpofed  of  the  fame,  might  furrcndcr  them  to  the  ufe  of  hidi 
(thepIaintiflF)  in  fee. 

This  caufe  was  about  a  year  fmce  heard  at  the  Rolls  be* 
fore  Sir  Joftpb  JekjU^  when  it  was  objcfted,  that  by  the  fame 
will  there  was  fome  other  provifion  made  for  the  plaintiff, 
which  was  fufficient  for  his  maintenance,  and  that  the  court 
^ould  not  (as  was  conceived)  fupply  the  want  of  a  furrender 
of  a  copyhold,  but  in  a  cafe  where  that  was  the  only  provifion  i 
alfo,  for  that  this  dcvife  to  the  plaintiff  was  too  remote,  it 
being  after  an  eftate-tail. 

•^  r^hc  Maftcr  of  the  Rolls  held  clearly  as  to  tl^e,  firfl.poinf, 
^at  the  father  was  the  only  judge  what  was  a  proper  pfovifi- 

om 
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on  for  any  of  his  children ;  and  that,  if  he  did  not  leave  his       Cook  «. 

ddeft  fon  quite  dcftitute,  though  he  had  given  a  fufficient  ad-      Ark  ham 

vancement  to  the  fecond  fon,  exclufive  of  the  copyhold,  yet  as 

the  copyhold  was  intended  to  be  part  of  the  provifion  for  fuch^ 

fon»  the  court  ought  to  fupply  the  want  of  a  furrender  in  his 

£ivour.     But  with  regard  to  the  other  objedlion,  his   Honor 

conceived  this  was  too  remote  a  devife  to  the  plaintiff  to  be 

looked  upon  as  a  provifion,  the   fame  being  a  devife  to  him 

after  the  death  of  the  grandfon  without  iflue  male  or  female, 

which  could  not  reafonably  be  thought  a  provifion,   as  in  all 

probability  it  would  npt  happen,  until  after   the  plaintiff's 

death  ;  that  no  money  could  be  raifed  for  him  by  a  fale  of  fo       [  285  j 

diftant  a  remainder  :  alfo,  for  that  the  fuit  was   commenced 

after  fo  great  a  length  of  tinie   fince  the  grandfon's  death. 

Wherefore  his  Honor  difmifled  the  bilL 

From  this  decree  at  the  Rolls,  the  plaintiff,  the  fecond  fon, 
appealed  to  the  Lord  Chancellor,  beforeivhom  the  matter  wai 
fully  debated  by  counfel  on  both  fides.  And  with  rcfpcSt  to 
the  firft  point,  his  Lordfhip  concurred  in  opinion  with  the 
Mafter  of  the  Rolls,  namely,  that  it  was  not  material  that  by 
this  will  the  copyhold  was  not  the  fole  provifion  made  for  the 
fecond  fon  the  plaintiff,  the  father  only  being  the  judge 'of 
what  was  a  proper  advancement  for  his  child,  according  to 
the  cafes  of  KettU  \tx(M%  Townfind^  SalL  187.  Burton  [A] 
verfus  Floyd  J  decreed  firft  by  Sir  John  Trevor  at  the  Rolls,  in 
Trinity  1712,  and  affirmed  by  the  Lord  Harcourty  in  Michael- 
mas  17I3^  and  Strudwick  verfus  Strudwick^  by  the  Lord  Mac* 
clesfield^  Pafcha  1720.  And  it  would  create  the  grcatcft  un- 
certainty imaginable,  if  the  court  (hould  on  thefe  occafion$ 


[A]  It  appears  from  the  Rcgiftcr's  Book,  that  in  this  cafe  of  EnrtoM  and  Lloyds 
the  bill  was  brought  {inter  al*)  to  fupply  the  deficiency  of  a  furrender  left  in  the 
hands  of  a  cufloraary  tenant,  and  not  prcfentcd  at  the  next  court.  The  ufcs  ct' 
the  furrender  were,  to  ^he  tellator's  cldcft  fon  Andrvw  Burtcn  and  the  heirs  male 
of  his  body,  and  for  want  of  fuch  ifluc,  to  the  plaintiff  Cornelius  Burton,  the 
fecond  fon,  and  the  heirs  male  of  his  body,  remainder  over ;  fo  that,  as  in  the 
principal  cafe,  the  plaintiff  claimed  a  remainder  expedlant  on  an  cftaie-iaii, 
and  was  alfo,  as  appears  by  the  pleadings,  otherwife  provided  for  by  the  laid 
teftator.  The  caufe  was  heard  before  his  Honor,  3  July  1712,  who  decreed  fi-i" 
the  plaintiff,  and  on  the  14th  (^f  November  1713,  that  decree  was  on  an  apfe^l, 
affirmed  by  the  Lord  Chancellor  ( i } . 

(1)  And  again  on  an  appeal  to  the  Lords.     1  Bro.  P.  C.  544. 

0^2  cntiT 
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Cook  v-  enter  minutely  into  the  conftderation  of  the  quantum  of  the 
A&NHAM.     provifion given  by  the  parent:  that  in  all  cafes  of  this  kind, 

what  comes  from  the  parent  is  looked   upon  as  a  debt  by 

nature,  and  maybe  refembled  to  a  copyhold  being  dcvifed  for 
[  286  J      payment  of  debts,  where  the  want  of  a  furrender  is  ever  fup- 

plied ;  that  the  cafe  might  have  been  otherwife,  had  the  heir 

at  law  been  totally  difinherited.  ( i ) 

But  with  relation  to  the  other  point,  (vi%.)  whether  equity 
(hould  fupply  the  want  of  a  furrender  in  this  cafe  of  a  copyhold 
given  to  the  plaintiflF,  the  fecond  fon,  after  the  grandfon*s 
death  without  ifltie,  his  Lordihip  differed  in  opinion  from  the 
Mafter  of  the  Roils ;  for  that,  Uking  it  for  granted  (as  it  mud 
be)  that  equity  will  fupply  the  want  of  a  furrender  in  the  cafe 
of  a  devife  of  a  copyhold  to  a  younger  child,  he  was  unwilling, 
he  faid,  to  make  any  new,  unnecefTary  or  refined  diftindlions, 
which  would  be  to  render  the  profeffion  of  the  law,  a  matter 
(tf)  of  memory^  rather  tbanofreafoH  and  judgment.  That  fo  far 
was  plain :  the  devife  of  the  copyhold  in  the  prefent  cafe  to 
the  younger  fon,  tho'  remote,  yet  might  be  for  his  benefit  and 
advancement.  Every  limitation  allowed  by  the  law  to  be 
made,  is  of  fome  value,  eife  it  would  be  abfurd  to  allow  it. 
Suppofe  the  father,  in  limiting  the  devife  now  in  quefiion,  had 
added,  that  the  fame  was  intended  for  the  provifion  of  the 
devifee,  would  it  be  reafonabic  for  the  perfon  who  was  to  judge 
of  and  expound  the  will,  to  fay,  it  was  not  for  the  provifion 
of  the  devifee,  when  the  teftator  himfelf  had  faid  the  con- 
trary. 

Now,  though  thefe  words,  for  hh  provifion^  are  not  exprefs- 
cd  in  the  will,  yet  they  feem  implied ;  //  expreffio  ecrum  qua 
taciie  infunt^  nihil  operatur,  Suppofe  the  devife  to  the  younger 
fon  had  been  ajier  one  life^  there  would  then  have  been  no 
doubt  about  fupplying  the  want  of  a  furrender.  Suppofe  it 
had  been  after  two^  three,  or  four  lives,  where  muft  we  have 
(  287  J  fixed  our  bounds  i  fuppofe  all  the  reft  of  the  tcftator's  eftaie 
bad  been  fettled,  fo  that  he  had  had  no  other  part  left  at  liberty. 


(/i)  Sec  the  Lord  Coivper*s  argument,  when  he  gave  judgment  in  t^e  Cife  of 
Kemjcomen  verfus  BarfJbam,   2  Vcrn.  733. 

li)  Vide  ffattj  verfus  Bm7a4,  ante,   1  vol.  60. 

but 
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kut  fuch  a  remainder  after  one  or  two  lives,  or  after  a  death  Cook  :*. 
without  iffue  ;  and  he  had  devifed  this  remainder  or  reverfion,  Arnham^ 
as  an  advancement  to  his  younger  fon  otherwife  unprovided 
for,  and  afterwards  this  remainder,  remote  as  it  had  been, 
Ihould  fall  into  pofleflion,  as  in  the  prefent  cafe ;  furelj^  the 
court  would  have  fupplied  the  want  of  a  furrender  :  that  what 
feemed  to  have  created  a  difficulty  in  thefe  cafes  was,  an  un- 
willingnefs  to  take  from  the  heir  an  eftate  veiled  in  him  by 
z€t  of  law :  but  if  fuch  defeA  would  be  fupplied,  where  the 
whole  eftate  of  the  copyhold  is  given  away  in  pofifeffion  from 
the  eldeft  to  the  youngeft  fon,  will  not  equity  do  this  afor^' 
tiorij  when  but  part,  when  a  remote  reverfion  only,  is  difpofed 
of  from  the  heir,  and  he  confequently  lefs  prejudiced  ?  befides, 
here,  on  the  grandfon's  dying  without  ifiue,  the  plaintiff,  the 
fecond  fon,  became  heir  to  the  teftator  \  to  that  no  heir  would 
be  difinherited  by  fupplying  the  want  of  this  furrender.  That 
as  to  the  objedlion  of  the  length  of  time  which  had  incurred 
between  the  death  of  the  grandfon  without  ifluc,  and  the  bring- 
ing of  the  bill ;  it  had  been  offered  by  way  of  excufe,  that  the 
plaintiff  had  fpent  a  good  deal  of  time  in  inquiring  into  and 
fearching  the  court  rolls,  in  order  to  find  out  a  furrender  to 
the  ufe  of  the  will ;  and  though  this  was  but  a  flight  excufe,  which  will  noi 
yet  the  length  of  time  was  not  above  fourteen  years,  which,  as  men  "Saifnot 
it  would  not  bar  an  ejoAment,  fo  neither  could  it  bar  a  bill  in    ^*'  ^  ^'l^  in 

/    \    rill  esoity* 

equity,  {a)  [BJ  (.,)  i  Vol.  170, 


{B]  On  a  demurrer  to  a  bill  to  redeem  a  ftale  mortgage,  where  the  mortgagee 
appeared  by  the  bill  to  have  been  in  polTeffion  above  twenty  years  ;  the  court 
held  the  defendant  need  not  plead  the  length  of  time,  but  might  demur ;  and  that 
no  redemption  fhould  be  allowed  in  fuch  ca(c,  unlefs  there  was  an  excufe  by  reafon 
of  imprifonment,  infancy,  or  coverture,  or  by  having  been  beyomd  iea  ;  and  not 
by  having  abfconded,  which  is  an  avoiding  or  retarding  of  jufticc:  that  there  did 
not  feem  to  be  any  certain  time  when  the  length  of  poffelTion  of  the  mortgagee 
ihould  bar  the  mortgagor's  right  of  redemption :  but  as  twenty  years  would  bar 
an  entry  or  ejedmcnt,  abftraaing  from  the  excufes  above  mentioned,  there  was 
the  fame  reafon  for  allowing  it  to  bar  a  redemption.  And  the  demurrer  wi  as 
allowed,  Jenner  verfus  Tracey^  Pajcha  173 1,  by  the  Lord  King.  The  fame  rule 
was  agreed  in  the  cafe  of  Bclcb  verfus  Harvey,  Michaelmas  1736,  by  the  Lord 
Talhoty  who  likewife  declared  it  to  be  his  opinion,  (though  that  cafe  was  after- 
wards  comproraifed)  that  whereas  this  eourt  had  not  in  general  thought  proper  to 
exceed  twenty  years  where  there  was  «»  difability,  in  limitation  of  the  firft  cbufe 
of  the  fUtute  of  limitations;  {o  after  the  dij'ability  remozeJ,  the  time  fixed  for 
profecuting,  iir  the  provifo,  (which  is  ten  years)  ought  in  like  manner  to  be 
obfervcd. 

^3  Wherefore 
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Cook  v. 
Arnham. 

[♦288  J 


•  Wherefore  his  Lordfliip  decreed,  that  the  want  of  a  fur* 
render  of  the  copyhold  to  the  ufe  of  this  will  ought  to  be  fup- 
plicd,  and  that  the  defendant  who  claimed  the  premiflTes  under 
the  mother,  (hould,  at  the  plaintiff's  charge,  furrendcr  them 
to  the  ufe  of  the  plaintiff  and  his  heirs.  ( i ) 


(i)  But  diredlcd  the  account  of  rents 
and  profits  only  from  the  time  oijilutg 


the  hill,  Reg.  Lib.  A.  1733*  fol.  480. 
2  Eq,  Ca.  Ab.  235: 


Piddock  verfus  Brown  &  zV. 

ON  £  who  was  made  a  defendant  in  equity  was  examined 
as  z  w'ltnefs J  faving  jujl  exceptions.  And  it  was  objected 
to  the  reading  of  his  depofitions,  that  though  there  could  be 
no  decree  againft  him,  yet  his  anfwer  being  falfified  in  many 
parts  of  it,  he  might  be  liable  to  a  profecution  for  perjury, 
and  confequently  not  fo  indifferent  with  refpecl  to  the  event 
of  the  caufe  as  a  witncfs  (hould  be;  and  that  this  defenJant 
had  been  very  adtive  in  the  intcreft  of  other  defendants  in  tho 
caufe. 


Cafe  72. 
Lord  Chan* 
ccllor  Tal- 
bot. 

ft  Eq.  Ca.  Ab. 

M7-  ?!•  13. 
A  good  rule  at 
J«w,  that  wbeie 
to  a  fuit  there 
are  never  fo 
many  dtfcnd* 
zati,  if  the 
plaintiflf  can- 
not  give  evi- 
dence Hgainft  a 
deftndant^   he 
may  be  called  at 
a  witaeCs  for  a  co.defcQd»t ;  and  fo  it  is  in  equity. 


[  289] 

(<»)  X  Skin.  673* 


A  bond  or  mort- 
gage it  puma 
facte,  a  good 
evidence  of  4 
dvbt ;  bat  in 
cafe  fraud  ap- 
pesrs,  theobli- 
ffe,  &c.  ought 
to  prove  adlual 
payment. 


Lord  Chancellor :  It  is  a  good  rule  at  law,  that  when  the 
plaintiff  has  made  many  perfons  defendants,  and  the  principal 
defendant  calls  one  of  the  co-defendants  to  be  a  witnefs  ;  if 
the  plaintiff  cannot  give  fome  {a)  material  evidence  againft 
him,  he  is  allowed  to  be  a  good  witnefs,  elfe  it  would  be  \a 
the  power  of  the  plaintiff  to  take  off  all  the  defendants  wit- 
neffcs,  by  naming  them  defendants  in  the  a£iion  ;  and  in  the 
prefent  cafe  I  do  not  fee  how  the  plaintiff  has  any  equity 
againft  this  defendant.  Therefore  let  his  depofitions  be 
read,  (i) 

SeconJfyi  It  was  declared  by  the  Lord  Chancellor,  that 
upon  producing  a  bond  or  mortgage,  this  prima facie^  is  a  good 
evidence  of  a  debt :  but  that  wherever  there  are  manifeft  figns 
of  fraud  in  the  obligee,  &fr.  in  fuch  cafe  he  ought  to  be 
put  to  the  proof  of  a£lual  payment ;  and  though  he  may  hap- 
pen thereby  to  lofe  fome  pan  of  the  money  really  due  to  him^^ 


(1)    Barret  v.  Gore,  3  Atk,  401. 


foe- 


/ 
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/w  want  of  being  able  to  make  fufficient  proof}  this  is  but  a  Pi  d  dock  <». 

juft  poniflnneDt  of  bim  for  the  fraud  which  he  plainly  appears  ^^own. 
't<^  have  been  guilty  of,  and  will  be  a  proper  difcouragement 
^c^  others  from  committing  the  like.  ( 1 ) 

Thirdly^  An  accouht  being  diredled,  and  that  all  parties 
^^ould  be  examined  on  interrogatories,  and  it  appearing  that 
'^he  plaintiff  who  brought  this  bill  to  be  relieved  againft  a  fe* 
^=urity  into  which  he  was  drawn  without  any  valuable   conf- 
ederation, was  a  weak  man,  and  eafy  to  be  prevailed  upon  to 
^ay  and  admit  in  his  examination  any  thing  that  was  untrue, 
Aow  much  foever  to  his  prejudice :  it  was  therefore  prayed, 
that  the  court  would  fo  order  it,  as   that  no  fuch  advantage 
ihould  be  uken  of  thefe  circumftances. 

Whereupon  the -court  dire£led,  that  in  cafe  the  defendant 
exhibited  interrogatories  againft  the  plaintiff,  the  Mafter 
(hould  take  care  to  examine  the  plaintiff  in  perfon,  and 
d)ereby  feey  skat  no  advantage  (hould  be  taken  of  his  weak- 
ncfs.  (a) 


The  Jefcndant 
.being  a  weak 
man,  and  to  be 
examined  on 
interrogatories  j 
the  Nf  after  vwa-> 
ordered  to  take 
fuch  defendant  I 
exam'natton» 
left  he  fliould 
unwarily  admit 
fomrthing  a- 
gainft  himfelf 
that  was  not 
true. 


[    290    ] 


(i)  The  till  was  filed  to  impeach 
A>ine  bonds,  as  obtained  from  the 
plaintiff  by  fraud  and  impofition.  Reg. 


Lib. 
(2)  Reg.  Lib.  B.  1733.  fol.  489. 


Cole  verjids  Gibbons   &  al',  &    Martin  ver/ls    Cafe  73; 

Cole  &  ar.  L,,d  Chan. 

celior  Tal- 
On  a  Rehearing  from  a  Decree  of  the   Lord  Ojancellor  King.      tor. 


A.  having  500  L 
given  him  by 
his  uncle,  in 
cjt'che  (hould 
I'uivivethe  tef- 
tat.)rN  wife, 
fells  it  tor  locl. 
to  he  paid  bj 
5  1.  per  annum. 
But  that  if  the 


jNDREWMackean^oi  L$nd$n^   mercer,    had    a    wife 
C!i7/ittfr//i/,  and  no  iffue,  and  a  nephew  it/tfr/in,  who  was 
plaintiff  in   the   crofs  caufe.     Jjtdrew  Maciean  mAdt  sl  will, 
giving  thereby,  inifr  al\  a  legacy  of  500/.  payable  to  his 
ntphew  Martin^  if  he  fhould  furvive  the  teftator's  wife  Ca- 
tharine^  who,  by  the  will,   was   to  have  the   intereft  of  this 
500/.  inter  aP^  for  her  life,  as  alfo  the  principal,  in   cafe  fhe    teftator'i  wife 
iiiould   furvive  t^ie   teflator's  nephew  Martin.      Soon  after    Jia^IdttekgKy 
\vhich  the  tefiator  died.     The  tcftator's  nephew  Martin  was  a    !»^V'T  '^''* » 

in  fuch  c  lie  the 

rrft  of  the  mo- 

"^•y  to  be  paid  withJn  t  year  then  next.     A.  does  furvive  the  teftatot't  wife,  and  know:  t:.c  legacy 

>^aa  become  due  to  him,  and  being  fully  apprifcti  of  the  whole  lad,  coofirxxu  tive  bargain  :  he  ikJi 

ke  b«und  thereby. 

Q.+  young 
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CoLB  V.       young  man  oF  about  twenty-four  years  of  age,  but  had  led  an 

Gibbons,      extravagant  life,  and  had  been  for  fome  time  in  Newgate, 

Mrs.   Mackean^   the   teftator's  widow  was  about  fixty-four 

years  old;  but  as  to  her  ftate  of  health,  there  was  variety  of 

evidence. 

Martinhzd  offered  to  fell  this  contingent  legacy  of  500 /• 
which  was  payable  to  him,  in  cafe  be  ihould  furvive  his  tunt 
Mackean^  to  feveral  perfons,  and  amongft  others,  to  his  aunt 
Machany  but  they  refufcd  to  buy  it.  At  length,  at  his  defire, 
Cole^  the  plaintiff  in  the  original  caufe,  and  defendant  in  the 
[  291  ]  crofs  caufc,  entered  into  an  agreement  with  Martin  for  the 
purchafe  of  this  contingent  legacy.  CoU  was  to  give  for  this 
500/.  legacy ,  100/.  to  be  paid  by  5/.  per  annum^  at  every 
Chrijlmasy  with  a  provifo,  that  if  Martin  fhould  furvive  his 
aunt  Mackean^  then  what  ihould  remain  due  of  the  100/. 
ihould  be  paid  him  within  a  year  after  her  death  |  but  if  the 
faid  Martin  ihould  die  in  the  life-time  of  the  widow  Maekean^ 
in  fuch  cafe  the  5/.  per  annum^  to  continue  payable  yearly  as 
aforefaid,  until  the  100  A  or  what  fliould  remain  due  thereof, 
fiiould  be  fully  paid  to  the  executors,  adminiftrators,  or  affigns 
of  the  faid  Martin. 

Martin  went  beyond  fea,  and  hearing  that  his  aunt  Maclean 
was  dead,  returned  to  England \  but  before  his  return,  and 
after  his  aunt's  death,  the  plaintiff  CoU  brought  his  bill  in  this 
court  againil  the  executors  of  the  teftator,  Mr.  Mackean^  to 
compel  them  to  pay  the  500/.  legacy  to  him,  as  aifigne 
thereof  from  Martin  \    and  the  executors  controverted  the 

payment,  it  having  been  afligned  over  by  Martin  to  the  plain-  

vSCoU^  fo  much  under  the  value. 

Upon  Miartin\  returning  to  London  from  beyond  fea,  ht  "^ 
came  to  the  plaintiff  G^/z's  houfe,  telling  him,  he  was  inform-  ^^"^ 
ed  his  aunt  Mackean  was  dead,  and  that  now  the  legacy 
500/.  which  was  before  contingent,  was  become  abfolutcj 
but  that  he  the  faid  'Martin^  was  fully  fatisfied  with  what  he 
had  done  \  and  that,  if  he  had  not  fold  the  legacy  to  the  plain- 
tiff Coky  he  ihould  have  difpofed  of  it  to  fome  other  pcrfon 
for  a  lefs  price ;  and  being  told  by  the  plaintiff  Cole^  that  he^ 
was  at  law  with  the  executors  of  the  teilator,  Andrmu  Alac^-^ 
keany  for  the  recovery  of  the  faid  legacy,  (they  having  contra*- 

verted 
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rerted  die  payment  thereof  to  him)  he  {Martin)  blamed  the      Colb  v. 
executors  for  refufmg  to  pay  the  legacy,  faying,   he   would      Gibbons. 
fpeak  to  them  about  it,  and  that  he  was  willing  to  do  any       r  202  1 
thing  further  to  confirm  the  aiSgnment,  which  he  had  before 
made  of  the  faid  legacy  to  the  plaintiff  CoU. 

j^Thereupon,  fome  fliort  time  afterwards,  a  deed  of  con* 
firmation  of  the  former  affignment  was  prepared  by  the  plain- 
tiflF  Cole  and  read  over  to  Martin,  At  the  fame  time  the  bill 
brought  by  the  plaintiff  CoU  for  the  legacy  againft  the  execu- 
tors, and  their  anfwer  to  the  bill  controverting  the  payment 
thereof,  was  read  to  Martin^  who  being  fully  apprifed  of  every 
thing,  did  execute  a  deed  of  confirmation  of  the  former  af- 
fignment to  Colin  Afterwards  Martin  brought  this  bill 
againft  CeU  to  be  relieved  againft  the  affignment,  and  deed  of 
confirmation.  Upon  a  full  hearing  whereof,  it  was  at  firft 
decreed  by  the  Lord  Kingy  and  afterwards  upon  a  rehearing 
diat  decree  affirmed  by  the  Lord  Talboty  that  there  being  no 
fraud  in  obtaining  the  firft  affignment,  which  was  at  a  fubfe- 
quent  time  fo  deliberately  confirmed,  therefore  the  plaintiff 
Martin  ought  to  be  bound  thereby. 

It  was  objeded,  that  here  was  a  neceffitous  man  felling  this 
500  /•  legacy  for  what  was  not  near  the  value,  for  lefs  than 
100/.  nay,  for  the  intereft  only  of  100/.  payable  for  twenty 
j^ars  together;  and  feveral  cafes  were  cited  out  of  Mr.  A^^r- 
mn*s  Reports^  as  alfo  [CJ  fome  of  a  later  date,  where  rever- 
lions  were  bought  of  heirs  on  contingencies  to  be  void,  [  293  ] 
if  the  heir  fhould  die  in  the  life-time  of  the  anceftor,  all  which 
purchafes  were  fet  afide  by  this  court ;  that  as  the  original  bar- 
gain was  unreafonable,  and  fraud  manifeftly  appeared  on  the 
fiice  of  it,  fo  this  fraud,  with  which  it  at  firft  began,  accompanied 


[€]  Earl  of  Arglafs  verfus  Mu/ibampe,  1  Fern*  75.  Noit  vcrfus  HiU^  i  Fern. 
167.  Earl  of  Arglafs  vcrfus  Pitt,  i  F$m.  239.  Bemy  verfus  Pitt,  %  Fern.  14. 
See  alio  the  cafe  of  T^ijletom  verfus  Grijitb,  vol.  i.  310.  iince  which  was 
that  of  Curwyn  vcrfus  Milner,  heard  19th  of  June,  1731,  before  the  Lord 
i^»g$  where  an  heir  of  about  twenty-feven  years  of  age,  and  who  had  a 
oommidloQ  in  the  guards,  borrowed  500/.  on  condition  to  pay  toooL  if  he 
iurvived  his  father  and  father-in-law ;  but  if  he  died  before  his  father  or  father-in- 
law,  then  the  lender  to  lofe*  the  500A  The  heir  furvived  hi$  father  and  father- 
in-law,  and  was  relieved^  though  after  he  had  paid  the  money,  it  being  for  fear 
#f  an  e^ecutipn, 

it 
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C6le  v. 
•Gibbons. 


Unrear:>nabl« 
VargainsmaJe 
wit  \  an  heir  in 
Ms  father' *lif"c- 
timc  ;   lelicvcd 
ag%infl>  and 


it  throughout,  and  was   fuffictent  to  fpoil   the  whole   tranf- 
a£tion.     ^odab  initio  non  valet j  iraSIu  temporis  non  convalefat. 

But  the  Lord  Talbot  obferved,  that  all  thofe  cafes  of  heirs 

were  immaterial    to  this   point;  for   that   the  policy  of  the 

nation,  to  prevent  what  was   a  growing  mifchief  to  ancient 

families,  that  of  feducing  an  heir  apparent  from  a  dependance 

on  hrs  anceftor  who  probably  would  have  fupported  him,  and, 

by  feeding  his  extravagancies,   tempting  him  in   his  father's 

life- time,  to  fell  the  reverfion  of  that  eftate,  which  was  fettkd 

upon  him  ;  forafmuch  as  this  tended  to  the  manifeft  ruin  of 

families;  therefore    the   policy  of    the    nation    thought   fit 

(though  it  atfirft  prevailed  with  fome  [D]    difficulty)   to  put 

a  (lop  to  fo  mifchievous  a  praSice,  by  fetting  afide  all  thefe 

bargains  with  young  heirs,  ( i )  for  reverfions ;  but  that  in  the 

principal  cafe  here  was  no  heir  concerned,  and  as   it  was   in 

the  power  of  Martin^  when  be  was  returned  from  beyond  fea, 

informed   of  his  aunt's  death,  and   that  the  legacy  of  500 /• 

was  become  abfolute,  to  confirm   this  firft  affignment,  fo  he 

had  done  it* 
^•. 

His  Lordfliip  admitted,  that  had  all  depended  on  the  firft 
affignment,  he  would  have  fet  it  afide,  as  being  an  unreafon- 
able  advantage  made  of  a  necefTitous  man ;  but  feeing  the  faid 
feifberaST^  ^flr/;w  was  afterwards  fully  apprifed  of  every  thing,  had  the 
confirming  an  exccutor's  anfwer  read  to  him,  and  yet  chofe  to  execute  a 
Wglin,  when  deed  of  confirmation  of  his  former  affignment :  and  fince  not 
r^  formcdof '"  ^^*^  '^^^  ^^^^^  "^"^  furprize  had  appeared  on  the   part  of  the 

•Tery  thing,  and  under  no  frauJ  nor  furprize,  {hall  make  the  bargain  good. 


[294] 


[D]  It  appears  from  the  RcgiHcr's  book,  that  in  the  cafe  of  Berny  verfus  Pitt, 
f^licrc  the  defendant  had  fupplied  an  heir  in  his  father's  life-time  with  the  two 
fcverahums  of  1000/.  and  1000/.  on  condition  to  have  2500/.  for  each,  if  the 
heir  fnrvivcd  his  father,  elfc  the  principal  to  be  loft  ;  and  obtained  two  judgments 
from  the  plain cifF  of  5000/.  a-piece  defeazanced  for  the  payment  of  the  faid 
2500/.  fcr  each;  the  Lord  NottiHgham  on  the  firft  hearing  (9  Feb,  33  Car,  2,) 
granted  relief  only  againft  the  penalties ;  but  on  a  rehearing  before  the  Lord 
'Jeffertys,  (77  Jan.  2  Jac.  2.)  though  the  plaintiff  had  been  conftrained,  in 
obeaience  to  the  decree,  to  pay  the  defendant  5390/.  yet  the  former  decree  was 
difcharged,  and  the  plaintiff  ordered  to  be  reftored  to  the  mtney  paid  ultra 
the  2000/.  originally  lent,  and  the  intercft  for  the  fame,  with  intercftfrom  the 
time  the  defendant  had  received  it. 


(1)   Vide  7ai;//(f/««  v.  Crifftb,  ante,  i  voL 


310. 

3 


defend- 
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dc/cndant,  it  was,  he  faid,  too  much  for  any  court  to  fct  all      Cole^. 
this  afidc.  [E]  (i)  Gisbcns. 


[E]  The  following  anonymas  cafe  appears  in  another  part  of  the  reporter's 
aianofcript,  to  have  been  determined  during  the  firft  time  of  the  Lord  Cowper^t 
lairing  the  great  fcal,  and  it  feexns  ycry  applicable  to  the  cafe  above  reported  : 

A  man  was  caught  in  bed  with  another's  wif?,  and  the  liufoand  who  caught 

b-lm^  having  a  fword  in  his  hand,  was  about  to   kiU  the  man,   who  was  naked, 

^vd  in  the  power  of  the  hafband.     But  upon  the  ir.an*s  deiiring  the  hujband  not 

K«  take  that  advantage  of  him»  and  faying>  that  he  would  make  him  reparation; 

KJiereapon  they  went  into  another  room,  where  the  man  gave  the  hufband  a  note 

for  100/.  payable  at  a  certain  time.     After  which,  the  money  growing  due,    the 

Sinftand  came  for  payment,  and  the  man  cxcufing  payment,  gave  his  bond  for 

^«he  money,  and  afterwards  brought  his  bill  to  be  relieved.     The  Lord  Cciuper 

declared,  that  if  the  matter  had  relied  on  the  note,  which  was  gainea  by  a  man 

armed,  from  one  naked,  and  by  durcfs  though   it  happened  to  be  given  in 

(atisfa£iion  for  the  greateft  injury,   (in  which  cale,  however,  the   utmoil  reiiicdy 

the  law  would  have  given,  had  been  damages  to  be  afcertained  by  a  jury)    he 

ihould  have  made  no  diJficulty  of  granting  relief;  but  when  afterwards  the  plaintiff 

had  cooly,  and  without  any  pretence  of  fear  or  durefs,  entered  into  a  bond  to  the 

hufband,  he  had  thereby  himfelf  al'certained  the  damages,  and  ought  not  to  be 

relieved, 

(1)  The  decree  was  affirmed,  but  the      ChsflerfieU  v.  Jan/cn,   i  Atk.  301  and 
dcpofit    returned   to  Martin,       Reg.      z  Vez.  125.  S.  C. 
Lib.  A.  1733*  foi.  456.    Vide  Earl  of 


♦  Tanner  verfus  Wife.  q^^^ 

On  a  Rtbearingfrom  a  Decree  of  the  Lord  Chancellor  King.  ^^ji^j.  r^.^^* 

BOT. 

TH  E  teftator's  will  was  in  this  manner  :  In  the  Name  of  q^  temp.Tal. 

God,  yfmen.     As  to  all  my  temporal  eflate  with  which  »^4- 

it  hath  pleafed    God  to  blefs   me,  I  difpofe  of  the    fame  as  304.  pi.  27.  ' 

follows  :  I  will  that  my  debts  be  paid  ;  after  which  he  difpofed  Xt-fHlf^J/ 

offeveral  pecuniary  and  other  perfonal  legacies,   gave  as.  per  temporal  cftite] 

Week  to  a  relation  for  her  ?ife ;  then  came  thefe  words :  "  All  dcvifc  aji  my 

«*  the  reft  of  my  eftatc,  goods,  and  chattels   whatfoever,  real  "^^^y^^^i 

*•  and  perfonal,  I  give  to  my  beloved  wife,  whom  I  make  my  andthui,  the 

*•  executrix."     The  teftatordied  pofTefled  of  leafcs  for  years,  it  is  afterwardt 

and  fcifed  of  lands  of  inheritance  in  fee-fimple.  of  t  j"eaiV?* 

ftatc,  the  word  refi  being  a  term  df  reladon. 

The  bill  was  brought  by  the  heir  at  law  of  the  teftator,  [^295  ] 
fuggefting,  that  the  teftator's  widow  had   all  the  writings  and 
title  deeds  relating  to  the  inheritance  of  the  lands  of  which  the 

tcAator 
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Tanner  v.     tcftator  died  feifed;  and  that  thofe  writings  belonged   to  the 
Wise.         heir,  who  was  intitled  to  the  lands.     The   defendant,  the 
widow,  by  her  anfwer  infifted,  that  all  the  real   eftate   oi  the 
teftator  was  by  the  faid  will  devifed  to  her  in  fee-fimple. 

This  caufe  was  brought  to  a  bearing  before  the  Lord  Chan-' 
ccllor  Kingj  who  decreed,  that  as  the  plaintiiF  was  the  tefta- 
tor's  heir  at  law,  all  deeds  and  writings  relating  to  any  part 
of  the  teftator's  eftate  (bould  be  brought  before  the  Mafter 
for  the  plaintiff,  the  heir  kt  law,  to  have  the  infpedion  there- 
[  296  ]  of,  who  fbould  be  at  liberty  to  bring  an  ejectment;  and  that 
the  defendant  who  claimed  under  the  will,  ihould  not  give  in 
evidence  any  dormant  term  or  incumbrance* 

Afterwards  the  plaintiff,  the  heir  at  law,  had  a  rehearing  oa 
a  petition,  and  objeded,  that  here  were  no  lands  of  inheritance 
by  exprefs  words  devifed  by  the  will  -,  nor  did  it  appear,  that 
the  teftator  intended  to  pafs  any  part  of  his  real  eftate  ;  that 
the  words  all  my  temporal  eJlaU  might  be  fatisfied,  by  being 
conftrued  to  difpofe  of  the  teftator^s  perfonal  eftate  only,  par- 
ticularly his  leafes  for  years,  which  were  in  thvir  nature  tem- 
porary, and  would  wear  out  in  time.  And  fince  it  was  at  leaft 
doubtful,  whether  the  teflator  intended  hereby  to  pafs  his  real 
eftate  i  by  doubtful  words  an  heir  was  not  to  be  difinherited. 
Befides,  this  cafe  relating  to  a  title  of  land,  and  depending 
intircly  upon  the  words  of  a  will,  was  more  proper  to  be 
determined  in  equity,  than  by  a  judge  and  jury  at  mji 
prius. 

Lord  Cljamellor :  I  think  this  decree  is  right,  and  that  it  was 
fufEcient  to  dired,  that  the  writings  fiiouldbe  produced  be- 
fore the  Mafter,  and  no  dormant  incumbrance  given  in  evi- 
But » fttg^it  c*  dcnce  againft  the  plaintiff.  Though  it  feems  but  a  flight  equity 
hci'r^M.wto  for  an  heir  to  fay,  he  wants  writings,  when  his  title  as  heir 
fay,  he  wants  ftands  in  iiccd  of  no  writings,  unlefs  he  claims  under  fome 
lilcTs'lirdlims    deed  of  intail  concealed  by  the  widow,  or  executor. 

un  ^r  fonie  deed 

•f  intiil  conceiiled  from  him  by  the  defendant. 

Where  a  title  It  »s  true,  whcre  a  title  depends  upon   the  words  of  a  will 

depend,  on  the    Q^ly,  I  do  not  fec,  but  this  court  may  determine  it,   as    well 

words  of  a  will  »..,.-.-  ^ 

this  IMS  proper,    as  a  judge  and  jury.  Notwiihftanding  *  which,  if  either  oartv 
ly<kt«rmii»ble  o  »  l-    / 

^  u  by  a  judge  and  jury  at  nifi  prius. 

}  has 


; 
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kasamind  togo  tolaw,  with  the  direftions  that  have  been    T\s*:rKz\ 
given  by  the  decree,  I  will  not  hinder  them:  but  If  both  par-         Wise, 
ties  are  defirous  to  haye  my  opinion  touching  the  title,  I  am 
leady  to  give  it.     Upon  which  the  counfel  on  both  fides  de- 
claring, diat  they  (hould  willingly  acquiefce  to  the  judgment 

of  the  court,  his  lordihip  delivered  his  opinion,  that  a  fee 

pxStd  by  this  will  to  the  widow  of  the  teftator. 

Fir/l^  For  that  though  it  had  been  objeded,  that  the  words 

temporal ifiate  did  more  properly  refer  to  perfonal  efiate,  and 

^fpecially  to  leafes  for  years,  (which,  comparatively  fpeaking, 

ai.re  but  6f  fhort  continuance)  and  not  to  an  efiate  of  inherit- 

Sftnce,  which  is  permanent,  and  may  laft  for  ever ;  yet  here 

^his  expreffion  feemed  to  have  been  made  ufe  of  in  the  will  in 

^ontradiftin^on  only  to  the  teftator's  eternal  concerns^  which 

«very  man,  at  the  time  of  making  his  will,  is  naturally  fup- 

pofed  to  have  in  view ;  fo  that  the  words  temporal  eftate  fignify 

the  fame  as  w$rdfy  eftate^  or  all  that  a  man  has  in  the  world 

(0],  and  cbnfequently  take  in  both  real  and  perfonal  eftate.         <^)2Vern.6S7. 

690. 
In  the  next  place,  where  the  teftator  had  faid,  that  as  to  all 

))is  temporal  eftate  he  difpofed  of  the  fame  as  followed ;  and, 
after  having  given  feveral  legacies,  proceeded  todevife  the  reft 
and  refidue  of  his  eftate,  goods,  and  chattels,  real  and  perfonal ; 
<heJe  words,  reft  and  refidue^  are  words  of  relation,  and  muft 
refer  to  fome  eftate  before  mentioned  in  the  will,  if  any  fuch 
tbere  were.     Now,  in  this  cafe,  there  was  an   ftftate  men- 
tioned before  by  the  teftator,  {viz.)  his  temporal  eftate,  which 
brought  it  to  fignify  the  fame,  as  if  the  teftator  had   faid,  "I      £  298  ] 
^*  devife  the  reft  and  refidue  of  all  my  temporal  eftate,"  which, 
"^ptthout  the  word  beirs^  would  have  fufficed  to  pafs  all  his  real 
«ltate.  (i) 

Wherefore  the  Lord  Chancellor  with  great  clearnefs  decreed, 
that  all  the  real  eftate  did  well  pafs  by  this  will  to  the  teftator*s 
wife  and  her  heirs. 

(1)  Vide  Barry  ^r.  Ed^envorth,  aatc,  a  vol.  523. 


Lilly 


Cafe  75« 
Sir  Joseph 
Jekyll, 
Mailer  of  the 
Rolls. 

ft  ^q.  Ca.  Ab. 
115.  pi.  II. 
One  not  in  debt, 
norchen  a  tra- 
der, makes  a 
Toluntaryfet- 
tlement  on  a 
child,  anH  after- 
wards becomes  a 
trader  and  a 
bankrupt f  this 
fettlement  not 
liable  to  the 
bankruptcy* 


[  299  ] 


\ 
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Lilly  verfus  Oftorn. 

ON  £  purchafcc!  a  copyhold,  and  Cook  a  furrenJer  of  it 
to  the  ufe  of  himfelf  for  life,  remainder  to  the  uTe  of  his 
wife  for  life,  remainder  to  the  ufe  of  truftees  for  twenty-one 
years,  to  raife  80/.  for  his  daughter,  remainder  to  the  ufe  of 
himfcif  in  fee.     At  the  time  of  this  purchafe,  the  purchafer 
was  no  trader,  nor  owed  any  debts ;  but  afterwards  he  engaged 
in  trade,  contrafled  debts,  and  about  fixtcen  years  after  be- 
came a  bankrupt.     Whereupon  a  commiilion  was  taken  out 
againft  him,  and  his   wife  dying,  the  commiffioners   afligned 
over  the  copyhold   premifles,  which  the  aflignees  fold  to  th& 
defendant,  allowing  him  to  detain   in  his  hands  the  8o/.  ''^ 
order  to  anfwer  it  to  whomfoever  it  fhould  be  adjudged  due..^ 
And  the  only  queftion  was,  whether  this  was  within  the  clauf^^s 
in  theftatuteof  I  'Jac.  i.  cap.  15.  JiSt,  5*  where  it   is  /aid      -, 
*'  that  if  any  perfon  which  hereafter  is  or  iball  be  a  bankrupts  , 
•*  (hall  convey,  or  procure,  or  caufc  to  be  conveyed   to  any  a^»-f 
<<  bis  children,  any  lands   or  tenements,  goods  or  chattel^^»» 
•*  except  the  fame  be  purchafed,  conveyed  or  transferred,  fo-    -f 
"  or  upon  marriage  of  any  of  his  or  her  children,  or  fomc  ralu    — 
**  able  confidcration  ;  it  (hall  be  in  the  power  of  the  commif     ^ 
"  fioncrs  to  difpofe  of  the  fame,  as  if  the  bankrupt  had  bee  ^^ 
"  aftually  felled  or  poflcfled  thereof." 

And  it  was  objected,  that  this  came  exa£lly  within  the  word^^i 
being  a  provifion  for  a  child,  and  merely  voluntary,  withou^Bt 
any  confideration,  as  againft  creditors.  To  which  opinion  Ji 
at  firft  inclined  the  Mafter  of  the  Rolls. 

But  afterwards,  upon  citing  the  cafe  of  Crtjp  verfus  Pra^J^ 
Cro.  Car.  548.  where  it  appeared  that  the  perfon  fuppofed  ^0 
be  a  bankrupt,  had  fettled  a  copyhold  eftate  on  himfcif,  h»  J$ 
wife  and  his  Ton,  and  the  heirs  of  his  fon  ;  and  the  perfon  ^t 
that  time  not  being  in  debt,  but  a  clear  man,  not  then  'to 
much  as  a  trader,  and  the  fettlement  being  two  years  before  "Inc 
was  concerned  in  trade,  and  fix  years  before  any  zSt  of  bar^  Xt- 
ruptcy  committed  by  him  :  in  that  cafe,  the  court  of  A -^« 
{viz.)  three  judges  againft  Berkeley^  held  it  not  within  tt^c 
ad.     Accordingly  in  the  principal  cafe,  confidcring  the  par-^/ 

w^» 
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was  not  fo  much  as  a  trader  when  he  made  the  fettlemeiU,  the  Lillt  «. 
Maftcr  of  the  Rolls  was  clear,  that  the  faid  fcttlement  was  not  C^sBoaw, 
liable  to  the  bankruptcy.  ( j ) 


(l)  But  if  the  party  be  a  tradtr  at 
the  time  of  the  purchafe,  l^c.  ic  fcems 
that  his  /dvhuy  will  not  proted  the 


tranfadUon  from  the  operation  of  ths 
ftatute.  Fryer  v.  Fkod^  i  Bro,  Cha. 
Rep,  i6o. 


♦  Stadholmc  verfus  Hodgfon  2c  al\ 

TH  £  bill  was  to  have  the  benefit  of  a  contingent  devife 
of  a  perfonal  eftate  fecured  to  the  plaintiff,  and  for  an 
account  of  the  fame.  Michael  Studholmiy  being  poflefled  of  feveral 
long  exchequer  annuities,  granted  by  parliament  for  ninety- 
nine  years,  to  the  value  of  250/.  per  annum^  and  having  ah 
illegitimate  daughter,  the  defendant  Mary^  married  to  his 
Jdnfman  Qahiert  Hsd^on^  another  defendant,  and  having  no 
lawful  iflue,  and  having  a  nephew,  a  brother's  fon,  (viz.)  the 
fWitiiiS  IViUiam  Siudholmey  made  his  will  dated  26  July  171 1, 
thereby  devifing  to  il//V^^// //(pi/^;/,  the  fon  of  the  defendant 
Hodgfrn  and  Mary  his  wife,  all  his  exchequer  annuities  for  the 
refidue  of  his  term  therein ;  with  directions,  that  all  the  pro- 
ceed thereof  from  time  to  time  fliould  be  placed  out  at  interefl, 
and  out  of  fuch  intereK,  that  Michael  Hodgjon,  the  defendant's 
fon,  (hould  be  maintained  and  educated  till  his  age  of  twenty- 
one,  it  which  time  all  the  proceed  and  profits  thereof,  and 
the  principal  money  fo  placed  out,  together  with  the  intcreft 
thereof,  ihould  be  paid  to  the  faid  Afichael  the  fon ;  but  in 
cafe  the  faid  Michael  fliould  die  before  twenty-one,  then  the 
teftator  devifed,  that  ail  the  annuities  given  to  the  iM  Michael^ 
ihould  go  to  his  mother  Mary  Hod^orty  and  to  fuch  other  child 
CM*  children  as  (he  fhould  thereafter  have,  {hare  and  fhare 
alike;  and  for  want  thereof,  to  her  executors,  adminiilrators 
andalfigns.  He  gave  feveral  leafehold  houfes  in  St.  James's 
to  the  defendant  Mar^  Prober  for  her  life,  remainder  to 
Michael  Hodgfon  J  t\iQ  infant  fon,  if  he  lived  to  twenty-one; 
othcrwifc  to  fuch  other  children  as  the  faid  Aiary  Hadgjon 
iSiouid  have,  equally  ^  and  for  want  of  fuch  children,  then  to 
the  faid  il^tff)' his  mother,  her  executors  and  adminidrators; 
and  the  faid  teftator  did  thereby  give  a  moiety  of  his  plate  to 
the  (aid  Michael  Hodffon  the  infant,  and  the  other  moiety,  to- 
gether 


Cafe  76. 
Lord  Chan- 
cellor Tai^ 

BOT. 

Teftator  deviiei 
t  term  fur  yean 
and  aU  h\%  par. 
fonal  eftate  tm 
A.  an  infaju^ 
and  if  A.  died 
during  hit  in. 
fancy,  and  hie 
mother  ihouid 
die  without  an/ 
other  child, 
Chen  to  B.    A* 
died  during  hie 
infancy.     Tho* 
the  mother  wai 
iiving,   and 
mi^ht  have  a 
child  J  yet  the 
court  aided  B« 
thedevifeeover^ 
by  dire^ing  aa 
account  and 
diicovery  of  the 
eitatc,  in  order 
to  lecure  it,  in 
cafe  the  contin- 
gency ihould 
happen. 

[  •300  3 
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Studholme  gcthcr  with  the  reft  of  his  goods  at  his  houfe  at  St.  Jama^ 
H  **''$0N  *^  ^^^  defendant  Mary  Pr^er.  As  to  his  houfc  in  Dover^  be 
devifcd  the  fame  to  the  faid  Afubael  Hodgfon^  the  infant  and 
his  heirs,  and  gave  all  the  reft  of  his  real  and  perfonal 
eftate  to  the  faid  Aftchael  Hodgfouy  his  heirs,  executors, 
adminiftrators  and  affigns  for  ever,  making  the  (aid  Mary 
Prober  executrix. 

20th  of  September  17159  the  teftator  made  a  codicil,  thereby 
giving  to  the  defendants  Cuthbert  Hodgfon  and  Mary  his  wife, 
50/.  per  annuniy  for  their  lives,  and  the  life  of  the  furvivor  of 
them,  tobe  ifliiing  outof  the  faid  exchequer  annuities.  Alfo 
he  gave  them  the  faid  houfe  in  Dover  for  their  lives  and  the 
life  of  the  furvivor,  and  50  /.  per  annum^  out  of  the  faid  exche-* 
quer  annuities  to  the  faid  Mary  ProSfer  his  executrix  for  her 
life ;  and  reciting,  that  he  had  by  his  will  given  to  the  faid 
Michael  Hodgfon  all  his  exchequer  annuities,  in  cafe  he  (hould 
live  to  twenty-one,  and  if  he  died  before,  then  to  his 
mother  Mary ;  and  alfo  that  he  had  given  to  the  faid  Michael 
Hod^oH  feveral  leafehold  houfes  in  St.  yames\  if  he  attained 
twenty-one,  if  not  to  fuch  other  children  as.  the  faid  Aiary 
Hodgfon  fhould  have  j  and  for  want  of  fuch,  then  to  the  faid 
Mary,  her  executors,  k^c.  and  had  alfo  given  to  the  faid 
Michael  Hodgfon  and  his  heirs  his  houfe  at  Dover,  one  moiety  of 

P  -       his  plate,  and  the  refidue  of  his  real  and  perfonal  eftate  :  the. 

*•  ^  teftator  by  his  faid  codicil  declared,  that  in  cafe  Michael  Hodg^ 

fon  the  fon  fliould  die  before  twenty-one,  and  the  faid  Mary 
his  mother  ftiould  die  without  any  other  children  or  child  by  the 
faid  Cuthbert  Hodgfon  her  hufband,  then  all  the  legacies  and 
bequefts  of  the  faid  annuities,  houfes,  lands  and  premifles^ 
fiiould  go,  be  paid,  defcend  and  come  to  the  teftator's  nephew 
the  plaintiff  IVilUam  Studholme,  his  heirs  and  afEgns  for  ever  t 
foon  after  which  the  teftator  died. 

The  infant  fon  Michael  Hodgfon  died  within  a  few  days  be- 
fore his  age  of  twenty-one,  and  iV/^yry  his  mother  bcipg  fortjr 
years  of  age,  and  her  hufl>and  above  fifty,  and  having  no 
child ;  the  plaintiff  Studho/me,  the  devifee  over,  brought  his 
bill  for  an  account  of  the  faid  teftator's  perfonal  eftate,  and  to 
have  the  fame  fccured  and  fet  apart,  to  the  end  that,  in  cafe  the 
contingency  of  the  death  of  the  defendant  Mary  Hodgfon  with- 
out children  ftiould  happen,  the  plaintiif  might  receive  the 
hvac  according  to  the  directions  of  the  laid  will  i  and  that  in 

the 
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Cho  mean  time  the  money  arifing  from  the  rents  and  profits  of  Stuoholme 
the  faid  perfonal  eftate,    might  be  placed  out   oil   fecurities^      rj    '^\ 
in  order  to  wait  the  event  of  the  faid  contingency  ;  and  that 
all  the  writings  relating  to  the  real  and  leafehold  eftiitei  nii^hc 
be  brought  before  the  Mailer. 

For  the  defendants  it  was  faid^  ty?,  that  as  to  the  IeafcholJ| 
the  exchequer  annuities,  and  other  perfonal  eftate^  the  bill 
was  not  proper ;  fince  the  plaintiff  at  that  time  had  not  the 
leaft  pretence  of  right,  and  poflibly  might  never  have  any  | 
nay9  that  it  was  rather  to  be  prcfumed  he  never  would ;  the 
the  prefumption  of  law  being,  that  no  4ne  will  die  without  ijfue^ 
for  which  reafon  it  fuppofes  an  eftate-tail  may  faft  for  ever  \ 
and  therefore  if  an  eftate  fhould  be  given  to  J,  and  his  heirs 
as  long  as  B^  (hall  have  any  iflite  of  his  body^  this  would  be  a 
fee«fimple  in  A.  That  fuppofe  fome  years  hence  (or  very  foon,  [  303  ] 
as  it  might  happen)  the  defendant  Cuthbert  Hod^on^  by  Mary 
his  wife,  (hould  have  iflue^  what  (hould  become  of  thefe  cofts 
which  the  parties  the  defendants  will  have  been  then  unnc- 
cefikrily  put  to?  and  1  ynn.  105.  Sackvill  verfus  jfyleworth 
was  cited,  where  a  bill  was  brought  in  a  lunatick*s  life-time^ 
by  his  devifee,  to  prove  his  will,  and  to  perpetuate  the  tefti- 
mony  thereof;  but  it  was  determined,  that  the  bill  would  not 
}ie»  becaufe  fuch  devifee,  in  the  life  of  the  teftator,  had  neither 
fu$  in  re  nor  ad  rem^  had  not  at  that  time,  and  poflibly  nevcf 
might  have,  any  fort  of  right ;  alfo  the  lunatick,  the  teftator^ 
might  recover  from  his  lunacy  and  make  another  will ;  both 
which  reafons  were  applicable  to  the  prefent  cafe,  and  made 
againft  this  bill :  for  the  plaintiff  here  had  neither  y'l/j  in  re  nor 
ai  rem,9  and  by  pofBbility  never  might  have  any.  Again,  as 
the  lunatick  in  the  cafe  cited  might  recover,  fo  the  devifee  for 
}ife  in  the  principal  cafe  might  have  iffue ;  and  as  that  bill  was, 
for  the  reafons  that  have  been  mentioned,  held  improper,  fo 
(ic  was  conceived)  the  prefent  bill,  on  the  like  confiderations, 
would  be  deemed  improper  alfo. 

.    But  by  the  Lord  Chancellor :  As  to  what  has  been  objected  where  a  bill  •• 

concerning  the  cofts,  thefe  ought  dearly  to  be  p^aid  out  of  the  ^^„^"tnd  hatV 

aflets  of  the  teftator,  who  by  his  will  has  occafioned  the  dif*  the  bunenc  ^t  ^ 

ficulties.     Here  is  a  poffibility  at  leaft  of  a  right's  coming   to  teAnjv?f<T 

•  over  J  the  ;o!l| 

A«ll  be  piid  out  9/  the  aflctt  ot  the  tciator,  who  by  hU  wUl  hat  occafioae4  ibc  4i^vt<y« 

V0L.IIL  R  •  ibU 
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Stupholmb 
•Hodgson. 


[  304  ] 


(«)Vol.a.  42t. 


One  fievifri  a 
te  m  for  )car« 
to  A.  And  if  A. 

tfi«.»  M-iihout  a 

child,  then  to 

B    th:si»agood 

devile  to   B. 

upon  lucti  contingency. 


this  contingent  devifec,  and  it  is  reafonable  that  all  rights^ 
fuch  as  they  arc,  whether  vefted  or  contingent,  (hould  be  pre- 
ferved.  On  the  death  o( Mary  Hod^^n  the  mother,  it  will  be 
determined,  whether  this  right  will  ever  veft  or  not,  which  has 
been  adjudged  not  too  remote  a  diftance  of  time.  If  the  de- 
fendants were  not  to  be  called  to  an  account  in  their  life-time, 
they  might  wade  and  imbezil  every  thing ;  and  that  eftate 
which  at  prefent  may  be  caply  accounted  for,  in  procefs  «f 
jtimc,  {vi%.)  at  the  death  of  the  defendant  Alary  Ho<igf9n^  mtj 
be  impjifible  to  bedifcovered ;  by  which  means  the  devifeo 
over  maybe  deprived  of  his  rights  and  the  intentions  of  the 
teftator  defeated ;  and  though  there  may  be  thefe  inconve-* 
niencies  on  the  one  fide,  I,  for  my  part,  am  able  to  forefec 
none  on  the  other.  In  the  cafe  of  Stalms  (<?)  verfus  Maddw^ 
(where the  bill  was  for  fecuring  alike  contingent  right}  tbc— 
Mafterofthe  Rolls  made  a  decree  of  this  nature,  which  was 
affirmed  by  the  Lord  Chancellor  A7/7^,  and  bis  Lord(bip*s  de* 
ciee  affirmed  in  parliament.  * « 

The  fccond  queftion  was,  whether  the  devife  over  of  the^ 
exchequer  annuities  and  Icafchold  houfes,  and  more  efpccialljr 
of  a  moiety  of  the  plate  and  refidue  of  the  perfonal  eftate,  wa» 
good  ? 


£305] 


And  it  was  objeJled,  that  in  the  cafe  of  a  devife  of  a  chat-^ 
tel  real  or  perfonal  to  one,  and  if  he  die  without  iflue,  ^e  re- 
mainder over,  fuch  remainder  mud  be  admitted  to  be  void  j 
and  in  the  prefent  cafe  the  devife  over  was,  "  if  Mary  the  in- 
**  fant's  mother,  fliould  die  without  any  other  children  or 
•*  child  by  the  (aid  Cuthbert  Hodgfoni**  which  words  child  zui 
ijjue  are  fynonymou^,  every  child  being  an  ifluc,  and  every 
iffue  a  child.  Moreover,  the  laft  devife  by  the  codicil  being 
in  cafe  Mary  the  mother  (hould  happen  to  die  without  any 
other  children  or  child,  then  to  the  plaintiff  Studholme  and  Ki 
heirs  ^  no  cftate  ought  to  pafs  by  thofe  words,  but  what  can 
dcfcend  to  heirs,  efpecialljr  fince  the  teftator  had  fome  fee* 
fimpleeftate,  (viz.)  the  houfe  at  -Dwrr,  which  would  fatis^ 
the  devife,  without  carrying  the  perfonal  eftatc  ;  that  indeed 
as  to  the  exchequer  annuities  and  leafehold  houfes,  they,  be^ 
ing  exprefsly  dcvifcd,  muft  pafs  by  the  codicil  to  the  plaintiff, 
in  cafe  the  devife  over  were  good« 

2  sa 
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SedperCur:  There  can  be  no  doubt  but  that  tKfc  devife    Studholmjj 
over  to  the  plaintiff,  in  cafe  Alary  the  mother  (hould  die  with-  ^ 

out  any  other  child  by  her  hufband,  is  good  ( i )  upon  that  con* 
tingency;  and  then,  as  to  the  queflion,  how  much  (hall  be 
comprehended  therein,  it  is  obfervable,  that  not  only  the  ex« 
chequer  annuities  and  leafehold  are  exprefsly  devifed,  but  all 
the  premiffes  }  and  the  intention  of  the  codicil  was,  in  cafe 
Michael  the  infant  fon  (hould  die  before  twcnty-one>  i^c.  that 
then  the  teftator's  nephew,  the  plaintiff  Studholme^  {hould  be 
put  in  the  place  of  the  faid  MichaiU 

The  laft  point  was,  touching  the  intermediate  intercft  of 
the  refidue.  And  here  it  was  infifted,  that  the  fame  belonged 
to  Mary  the  mother  by  a  neceffary  implication,  and  it  was 
compared  to  the  dcvife  of  a  ffeehold  eftatc  to  the  teftator's 
heir  at  law  after  the  death  of  J.  S.  in  which  cafe  it  was  ma* 
nifcft  the  heir  at  law  could  not  have  it  fooner  j  confcquently 
y.  S.  would  in  the  mean  time  be  intitled  to  the  prcmiffes  for 
his  life,     Faugh*  259.  Gardiner  vcrfus  Sheldon. 

SedperCur:  In  the  catb  cited  the  teftator  haa  declared  hiii 
intention,  that  the  heir  at  law  (hould  not  have  it  fooner;  and 
there  the  freehold  could  not  be  kept  in  abeyance,  but  muft  veft 
in  fomebody  j  whereas  in  the  prefent  cafe,  there  Is  no  fucb 
rule  with  regard  to  perfonal  eftates,  which  may  remain  in 
ftifpence.  Wherefore  the  profits  of  the  refidue  from  the  death 
oi  Michael^  ixW  the  contingency  happens,  arc  to  accumulate  [  306] 
ind  be  added  to  the  capital ;  and  if  no  child  of  the  defendant 
Mary  by  her  hu(band  Cuthbert^  then  to  go  to  the  plaintiff* 
(»)  [FJ 


[F]  Thomas  Green,  efq  ;  pofrefled  of  a  large  pcrfopal  eftatc,  and  having  a  daugh- 
ter by  a  firft  wife,  and  a  daughter  by  a  fecond  wife,  and  having  ni  Ion,  bequeathed 
lib  |>crfonal  eftatc  (fubjed  to  the  payment  of  fevoral  legacies)  -o  his  daughter 
bjThis  fecond  wife,  and  if  (he  (hould  happen  to  die  before  her  age  of  cwenty-onc, 
or  marriage,  and  his  daughter  by  his  firll  wife  rtiould  luve  one  or  more  Ibns,  he 
bequeathed  his  fa»d  perfonal  eftatc  unto  fuch  fon  as  ftiouJd  fir't  attain  his  age  of 
Vventy-one  ;  and  in  cafe  hia  faid  daughter  by  his  firft  wife  Ihould  have  no  f^n 

that 

(1) //«  *«  V.  ^tfvrr,  ante.  I  vol.  5H*  perfonal  eftatc.     Rep-.  Lib.    B.    1735. 

(1)  But  the  intercft  of  the   reiidue  fol.  480.    Vide  NuhelU  v.  OJ^or/f,  knte, 

■ccroed   in    the   life- time   of  Michael  2  vol.  419. 
ff§d  fin^  was  declared  to  be  part  of  hit 

R  a       '  Tour- 
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Cafe  77. 
Lord  Chan- 
cellor  I  AL- 

Where  a  nun 
f  urclufcs  in 
eititc,  payt 
parr,  and  j'vet 
bond  CO  ply  the 
re ftdue  of  the 
mmry  $  notice 
of  an  equitable 
ircumbrance 
befo'c  payment 
of  the  m  M»c*, 
tho*   after  the 
b.;nJ,  is  fuHici- 
eni. 

L  3^7  ] 


♦  Tourville  nierfus  Naifti* 

^  Purchafcd  an  edate,  and  having  paid  down  part  of  the 
purchafc  money,  gave  bond  for  the  refidue.  The 
plaintiff  had  an  equitable  lien  on  the  purchafed  pr^mifles,  of 
which  the  defendant  alleged  he  had  no  notice  at  the  time  of 
making  his  purchafe,  but  was  apprifed.  thereof  before  payment 
of  the  money  due  on  the  bond.  And  it  was  contended,  that 
this  notice  was  not  materiaU  fince  the  giving  the  bond  was  as 
payment ;  and  the  purchaferi  after  he  had  given  his  bond  for 
payment  of  the  purchafc  moneys  is  bound  in  all  events  to  pro^ 
ceed,  and  cannot  plead  at  law^  that  there  is  an  equitable  incum- 
brance on  his  purchafed  p^emiflcs, 

L^rd  Chayicelior :  If  the  perfon  who  has   a  lien  in  equity  on 
the  premifles,  gives  notice  before  actual   payment  of  the   pUr- 
chafe  money,  (1)  it  is  fufHcient  5  and   though   the   purchafer 
ha«i  no  remedy  at  law  againft  the  payment  of  the  refiduc,   foi^ 
which  he  gave  his  bond,  yet  he  would  be  intitled  to  relief  in. 
equity,  on  bringing  his  bill,  and  (hewing,  that  though  he  baa 
given  his  bond  for    payment   of  the   refidue  of  his    purchafc 
money,  yet,    now   he  has    notice  of  an  incumbrance,   undc^ 
which  circumftances  the  court  would  ftop   payment   of  th^ 
money  due  on  the  bond.     This  the  Lord  Chancellor  dcclar— 


that  (hould  r.ttain  the  a;::c  of  twrnty-i  nt\  then  he  gave  his  faid  perfonal  eftate  1 1^-  t< 
y.  5.  The  daughter  by  the  *'tfc<)nd  v.ifc  died  unacr  her  ligc  of  twenty-one,  an  -*— w-n^ 
utim.-trried  ;  the  danghtt-r  by  i)r-  liril  v.iic  hjd  a  Ion,  during  whofe  infancy  an  ^"^  n< 
o\i  whofe  behalf,  a  bill  wa^  hroui^ht  (  //-v  uf)  to  have  :he  prouuce  of  the  perfonis  «-na 
eiiate  placed  out  at  inierell,  and  ir.iprov-.d  ror  the  piaintin'*  beucli:.  Upon  liearin*-^  ni 
the  caufeit  -.vas  infilled,  thut  eitiirr  tiic  iu.iintiii',  the  infant  himielf,  or  his  nici^^  ^o 
thcr,  were  intitled  to  the  inttrineuiaie  prcrhr^  ;  but  the  court  agreeably  to  tlr"^  -h< 
Lord  TmlM%  opiliion  and  decree  in  the  above  menuoned  cafe,  did  declare,  th-  ^r\2\ 
all  the  intereft,  income  and  profits  that  Jiad  arif«*n  or  thould  arifc  from  the  fa;  ^— s-'d 
d^ate,  from  the  death  of  the  teUator's  daughter  by  his  fecond  wife,  ought  froK  -^^ 
tim?  to  time  to  be  accumulateJ,  added  to,  and  go  along  with  the  furplus ;  an^'  ^^^ 
that  in  cafe  the  plaintiff  Ihould  die  before  his  age  of  twenty-oue^  the  interelt  an^'^*''^ 
income,  together  with  the  furplus,  ought  to  go  and  belong  to  fuch  perfon  ai^cr  -i<i 
perfjns  as  Ihould  be  intitled  thereto,  according  to  the  directions  and  contingencies 
mentioned  in  the  teilator*s  will.  <  retn  vcrius  Ekins^  heard  before  the  Lcr 
kutrd'wicke,   Dcieml^er  6,  ly^z.     2Atk.473. 


e$ 


(\)  Or  before  the  execution  of  the      be  adlually  paid,  ff^i^g  v.  fTi^^,  j  At^^* 

CLiiVfv.;.iv.e,  tiiL'iiwh  the  purohafe-nion^y      j^. 


dT^ 


i 
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cd,  though  in  the  principal  cafe  there  was  proof  of  a  notice    Tourvilli 
precedent  to  the  purchafe,  by  a  letter  read  to   the   purchafer,       ^  '* 
mentioning  the  equitable  lien.on  the  premiiTes. 

♦  Alfo  in  this  cafe  there  were  two  executors  that  were   Where  the 
moreover  refiduary  legatees,  and  one  of  them,  for  a  valuable   oni" Vch»r^  fn* 
confideration,  aflizncd   over  part  of  his   refiduarv  (hare  to    »<J»'>"»«>»«*the 

'  o  r  J  ajriinmcnt  be 

/.  N.  aftef  which,  for  a  valuable  confideration  likewifc,  he  without  ro:ice ; 
affigned  over  his  whole  refiduary  (hare  to  the  other  executor  and  J^at*  pa(r« *iui 
refiduary  legatee,  who  (as  it  was  faid)  bad   no  notice   of  the   ?'•<>' «*^»»«m. 

.r  \^  P*"*»  potior  eil 

former  amgnment*  in  jure. 

Whereupon  it  was  infiftcdt  that  this  legacy  of  the  furplus  if  there  be  two 

was  a  ch^i  en  a£lhn^  good  only  in  equity,  and  not  at  law  j  in  arTaiforefiT**** 

which  cafe  the  aflignment  that  W4S  (a)  prior   in  time   muft  ary  legatees,  und 

take  place,  confequently  the  aflignment  made  to  J.  N.  would  T  v»iu»bie  oln^' 

prevail,  fi*Ins*"ar"  *^'  ' 

reftduum  to  A»  and   afterwarJs,  for  a  valuable  connderation,  afligns  hit  whole  refiduum  to  the 

other  executors  if  both  are  but  chofes  en  adtion,  the  firit  aili^nnaenc  muft  take  place.  (a)  See 
¥01.2.496.     Brace  V.  Ducbefs  of  Mailboiou^h. 

To  which  it  was  anfwered,  that  though  a  legacy  be  a 
ihfe  en  aiiion,  yet,  when  it  is  affigned  to  an  executor,  (as 
the  laft  alignment  was)  he,  having  a  remedy  at  law,  is  in  a 
different  (ituation  from  a  third  perfon. 

Lord  Chancellor :  I  do  not  fee  any  difference;  for  the  thing 
sfligned  is  ftill  but  a  ebofe  en  a^ion^  which  the  executor  him- 
felf  cjnnot  come  at,  unlefsby  adion  or  fuit,  either  in  law  or 
•tquity. 

It  feems,  if  it  had  been  a  mortgage  made  to  the  tcftator,  and 
affigned  by  one  of  the  executors  to  the  other,  the  latter  might 
have  entered ;  but  in  the  principal  cafe  the  afiignment  was  but  [  2QQ  1 
of  1 200  A  due  upon  all  the  mortgages  made  to  the  teftator 
from  J.  B.  the  father,  and  A.  B.  the  fon,  which  not  being 
f^overable  otherwifc  than  by  a  fuit  in  equity,  was  clearly  a 
f^9fent anion,  (i) 

(l)  Reg.  Lib.  B.  1733.  fol  461.  by  the  name  o{'I\urvulc  v.  Sj>e!fHjM, 


R  3  ^Vych 
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Cafe  78. 
Lord  Chan« 

CXllv^f      1  AL- 
BOT. 

Aj\  executor, 
adminiftrator^or 
truttee  fur  an 
infant  neglects 
to  fue  witUin 
fix  >eari;  the 
ftatate  of  limi- 
tation! (l\*\\ 
kind  the  infant* 


C  S>o  3 


A  corporation 
ihall  have  the 
benefic  of  the 
f^^'utt  of  limi. 
ta-ioncas  well 
1  inyprlrate 
perfoA. 


Wych  vcr/us  Eaft  India  Company. 

THE  Eajl  India  company  were  bound  by  contra£l  to 
make  an  allowance  of  two  rupees  pgr  cent,  to  ihc 
plaintifPs  inteftate,  for  which  the  plaintiff,  the  admininrator 
de  bonis  non  of  his  father,  brought  a  bill.  The  inteftate,  with 
whom  the  company  made  the  contra£t,  was  then  beyond 
fea,  and  there  died,  leaving  an  infant  Ton  of  tender  years. 
Upon  the  death  of  the  inteftate,  adminiftration  was  granted  to 
A,  Until  the  faid  fon  (hould  come  to  twenty-onci,  a^  tifum  iff 
co7ntnodum  of  the  infant,  who  at  that  time  was  about  ■■ 
years  of  age.  The  adminiftrator  in  truft  for  the  infant  never 
commenced  any  fuit  on  this  contract ;  but  the  fon  within  fix 
years  after  his  attaining  twenty-one,  brought  this  bill  againft 
the  company,  who  pleaded  the  ftatute  of  limitations,  (v/z,) 
that  the  caufc  of  afiion  did  accrue  above  fix  years  before 
the  fuit  commenced. 

Whereupon  it  was  argued,  that  as  the  time  did  not  run  againflf 
the  father,  with  whom  the  contraft  was  made,  becaufe  he  was 
beyond  fea,  and  died  there  j  fo  after  the  death  of  the  father  the 
fon  wa&  an  infant,  and  ought  not  to  be  barred  or  prejudiced 
by  the  negleft  or  default  of  his  truftee,  the  adminiftrator 
during  his  minority. 

Lord  G)ancelkr:  The  adminiftrator  during  the  infancy  of  th» 
plaintiff  had  a  right  to  fue  ;  and  ihough  the  cejluy  qui  truji\ifz% 
an  infant,  yet  he  muft  be  [GJ  bound  by  the  truftee's  notfuing 
in  time ;  for  I  cannot  take  away  the  benefit  of  the  ftatute  of 
limitations  from  the  company,  who  are  in  no  default,  and 
are  intiiled  to  take  advantage  thereof  as  well  as  private  per* 
fons  ;  fince  their  witnefles  may  die,  or  their  vouchers  be  loft. 
And  as  to  the  truft,  that  is  only  between  the  adminiftrator  and 
the  infant,  and  does  not  affeft  the  company.  So  where  there 
b  an  executor  in  truft  for  another,  and  the  executor  neglcfts 


[G]  In  the  cafe  of  Tbi  Earl  vctCvls  Tie  Countefs  of  Huntingdon ^  Hill,  I719; 
the  Lord  Chancellor  Pttrkir  was  of  opluion,  but  did  not  then  determine  the  poiirt, 
tl  at  a  fine  and  live  yc^rs  non-claim  ihould,  in  favour  of  a  purchafer,  bar  a  truft 
icitti,  though  ii»c  i:tjiuy  que  irufi  was  an  intant. 
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to  bring  his  ailion  within  the  time  prcfcribed  by  the  (!atute,  ^'''*'ch  t% 
the  cefiuj  qui  truft^  or  refiduary  legatee,  will  be  barred  \  there-  CoMrANY 
fore  allow  the  plea  (i), 

(0  Reg.  Lib.  B.  1733,  fol.  448. 


I 


Wych  ver/us  McaL  Cafe  79. 

N  a  bill  brought  by  the  plaintiff  againft  the  EaJI  India  com-   ^^jj^^^  Tal  . 
pany»  one  of  the  officers  of  the  company  was  made  a   bot, 
defendant,  ia.  order  to  difcover  fome  entries  and  orders  in  ^Eq.Ca.  Ab. 

.      ,       L      r  .L  78.  pl.  8.   The 

the  books  of  the  company.  fecrecary  and 

book-keeper  of 
the  Eaft  India  CompanT  mtrt  made  deffndanti  to  a  bill  for  a  difcovery  of  fome  entries  and  orders  of 
the  company  ^  tht  defrndaoti  demurred,  /or  that  chey  might  be  examined  as  witnelTes  ;  aif.t  becaufe 
tWir  aufWer  cannot  be  read  againft  the  company  \  the  demurrer  over-ruled,  led  there  diould  be  a 
failure  oi  juftice,  in  regard  the  company  are  not  liable  to  a  profecution  for  perjury,  though  thair 
aafwer  be  never  fo  faife, 

The  defendant  demurred,  {hewing  for  caufe  that  it  was  [  311  ] 
pot  fo  much  as  pretended  by  the  bill,  that  he  was  any  way 
interefted  in  the  matter  in  queftion  ;  and  that  his  anfwcr,  if 
it  were  to  be  put  in,  could  not  be  read  againft  the  company ; 
as  the  anfwer  of  one  defendant  f  H]  cannot  be  made  ufe  of 
againft  the  other;  that  the  plaintiff,  if  he  pleafed,  might  cxa* 
mine  the  defendant  as  a  witnefs  ;  that  by  the  fame  reafon,  th« 
plaintiff  might  make  tbe  fervant  of  any  private  perfon  a  de<r 
^ndant;  and^tbat  it  was  plain  the  plaintiff  could  have  no 
decree  againft  the  defendant,  the  officer  of  the  company  [I]« 


[H]  On^  reafon,  amongd  others,  why  the  s^nfwcr  of  one  defendant  cannot  be 
msule  ttie  of  againft  another,  feems  to  be,  becaafe,  if  that  were  allowed,  I  niighc 
make  a  friend  co-defendant,  who  might  put  in  an  aniwer  in  my  favour,  and.  the 
pthcr  defendant  would  have  no  opport4inity  of  crofs-examining  to  it. 

fl]  It  is  a  general  rule,  that  no  one  ne^d  be  made  a  party  againft  whom,  if 
brought  to  a  hearing,  the  pialntiiFcan  have  no  decree:  thus  a  refiduary  legHrecr 
lieed  nqt  be  made  a  party  ;  and  for  the  lame  reafon,  in  a  bill  brought  by  ihecre- 
4itorsof  a  bankrupt  againft  theaflignccs  under  chccommiiiion,  the  bankrupt  him* 
^if  need  not  be  made  a  party.  By  the  Mafter  of  the  Rolls,  De  Gells  veriui  IVar^f, 
iiili.  1732,  Though  with  regard  to  making  the  bankrupt  a  party,  it  (cems  for- 
merly to  have  been  held  otherwife.  Sec  2  /Vr/».  32.  And  however  the  rule  laid 
down  by  the  Mafter  of  the  Rolls  may  hold  in  general,  yet  the  determination  of 
the  LordTalSot,  on  the  particular  circumllanocs  of  rh^?  cafe  above  reported,  ap- 
•pean  to  have  been  founded  on  great  reafon  «ud  juiiice. 

R4  l,r4 
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Wvcw  V.  Lord  ChanuUor  :  This  is  a  thing  of  confequencc^  which  I 

WtAL.  Jq  j^qj  remember  to  have  been  ever  judicially  determined  j 
but  fo  far  is  plain,  that  the  plaintiff  is  intitled  to,  and  ought 
to  have,  a  difcovery  of  the  matters  charged  in  the  bill.  It  is 
a  different  cafe  where  a  private  perfon,  and  whcrd  a  company 
are  defendants ;  for  the  latter  can  anfwer  no  otherwifc  than 
under  their  common  feal ;  and  though  they  anfwer  never  fo 

[  3^i  ]  falfely,  ft  ill.  there  \%  no  remedy  againtt  them  for  perjury.  It 
has  been  an  ufual  thing  for  a  plaintiff,  in  order  to  have  a 
difcovcry,  to  make  the  fccretary,  book-keeper,  or  any  other 
ofHcers  of  a  company,  defendants,  who  have  not  demurred^ 
but  anfwered ;  whereas,  if  this  demurrer  (hould  be  allowed, 
the  officers  of  companies  are  never  likely  to  anfwer  again  j 
and  though  the  plaintiff  be  intitled  to  a  difcovery,  be  would 
never  be  able  to  get  one,  confequently  there  would  be  a 
failure  of  juftice. 

Befides,  notwithftanding  the  anfwer  of  the  defendant  the 
ofHcer  cannot  be  read  againft  the  company,  yet  it  may  be  of 
y  ufe  to  dired  the  plaintiff  how  to  draw  and  pen  his  interro^- 

torics,  towajds  obtaining  a  better  difcovcry;  and  fi/ice  no 
inflance  is  produced,  where  fuch  a  demurrer  has  been  aUowed, 
and  it  may  be  very  mifchievous  and  injurious  to  the  fubjed, 
by  allowing  thereof,  to  deprive  them  of  that  difcovery,  to 
which,  in  common  juftice,  they  are  intitled;  and  as  on  the 
other  hand  no  manner  of  inconvenience  can  infue  from 
obliging  (1)  fuch  officers  of  a  company  to  anfwer ;  therefore 
over-rule  the  demurrer.  (2) 


(0  And  fo  the  prafticc  has  continu-      Cha.  Rep.  4$9, 
ed,  vide  Mfiodamay  v.  Morton^   1  Bro..  (:;)  Reg,  Lib.  B.  1 733.  fol.  467. 


Cafe  8a.  Ex  Parte  Brunkef. 

Lord  Chan- 
cellor Tal-  rTpHE  Mailer  of  the  Rolls,  upon  a  petition  ex  pttru^ 
*°^*  X  granted  a  nt  exeat  ngnum  againft  J,  S.  (againft  whook 
wf'II^re^^num  *'^*  plaintiff  Brunker  had  recovered  a  vcrdift  at  t)ie  fitting* 
oughtnoftoVe  after  this  laft  term)  Upon  ftrong  affidavits,  that  thf  faid  y.  5. 
5o"aVufirrir  between  this  and  Mkhatlmai  term  then  next,  (before  whicli 
^''^  ti»nc  the  plaintiff  could  have  no  judgment)  threatened  to  go 

beyond 
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beyond  Tea ;  and  this  writ  was   granted,  though  no  bill  had       Ex  parte 
Veen  filed,  upon  a  precedent  produced  of  <hc  Lord  Cowper^s    Bru»k«iI;, 
in  1709. 

And  now,  on  motion  to  Aiperfede  this  writ,  and  difcharg^  [  3^3  ] 
the  defendant,  who  had  been  taken  into  cuftody  by  virtue 
thereof,  it  was  urged  in  fupport  of  the  order  at  the  Rolls, 
diat  the  writ  of  m  exeat  regnum  was  in  the  regifier,  and  at 
common  law,  and  though  originally  a  ftate  writ,  yet  now  was 
made  ufe  ofin  aidofthefubjeds,  to  help  them  to  their  juft 
debts  J  and  being  a  writ  at  common  law,  it  flood  in  no  need 
of  the  authority  or  interpofition  of  this  court. 

Lord  Chancellor:  In  all  my  experience  1  never  knew  thit 
writ  of  tie  exeat  regnum  granted,  or  taken  out,  without  a  [KJ 
bill  in  equity  iirft  filed.  It  is  true,  it  was  originally  a  flate 
writ,  but  for  fome  time  (tho'  not  very  [L]  long)  it  has  been 
made  ufe  of  in  aid  of  the  fubjedls,  for  the  helping  them  to 
juftice ;  but  ftill,  as  cuftom  has  allowed  this  latter  ufe  to  be 
made  of  it,  it  ought  to  go  no  further  than  can  be  warranted  by 
Ufage,  which  always  has  been  to  haVe  a  bill  firft  filed.  The 
precedent  cited  in  the  Lord  Cnuper*s  time  was  but  a  fingle 
one,  and  pztkd  fubJiUntio.  Neither  does  it  appear,  that  any 
ufe  was  made  of  that  writ,  or  that  the  party  defendant  was 
ever  taken  upon  it ;  fo  that  this  alone  is  not  fufficient  to  over-  t  3H  1 
turn  what  has  been  the  conftant  fettled  pradice;  and  there  is 
the  greater  reafon  that  this  writ  (hould  be  taken  out  and 
granted  with  caution,  as  it  deprives  the  fubje£ts  of  their  liber- 
ty: neither  ought  it  to  be  m^de  ufe  of,  where  the  demand  is 


[K]  Yet  fee  the  cafe  of  Z/y^  vcrfus  Canfy,  Precedents  itt  Chan.  171.  where  a 
If  exeat  regnum  was  granted  on  affidavits,  by  the  Mailer  of  the  Rolls  (Sir^^i^ 
Tre*t/or,)  in  the  abfcnce  of  the  Lord  Keeper  f^right,  though  there  was  no  bill  in 
court  whereon  to  ground  the  writ;  which  report  of  the  cafe  is  warranted  by  the 
Regifter's  Book. 

[L]  Towards  the  latter  end  of  the  reign  of  King  James  the  Firft,  this  writ  was 
thought  proper  to  be  granted,  not  only  in  refped  of  attempts  prejudicial  to  the 
Icing  and  ilate,  (in  which  cafe  the  Lord  Chancellor  granted  it  on  application  from 
my  of  the  principal  fecretaries,  without  caufe  (hewing,  or  upon  fuch  information 
u  his  Lordlhip  mould  think  of  weight)  but  alfo  in  the  cafe  of  interlopers  in  trade, 
^reat  bankrupts  in  whofe  eftates  many  fubjeds  might  be  intercftcd,  in  duels,  and 
n  ot^er  cafes  that  did  concern  multitudes  of  the  kiss's  fubjed$.  See  the  Lord 
Bacon's  Ordinances^  N^*  89,  . 

intirely 
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Ex  parte       Intirelyatlaw;  for  there  the  plaintiff  has  [Ml  bail,  and  h^ 
Kor ^erc^thc'     ^"8^^  "^'  ^  ^*^^  douWc b^iltboth  at  Uw  and  in  equity,  (i) 

^mand  it  in-  .     .  .' 

fictiy  at  UWj  in  regard  there  the  plaintiff  has  baiU 

Wbtreupon  tbe  writ  was  fiiperfeded,i  and  the  defendaoU 
difcharged  out  of  cuftody.  (a) 


[M]  So  held  by  tbe  Lord  King  in  the  cafe  of  PakemoM  verfos  C^,  wherein 
liecaure  the  plaintiff  had  brought  hU  a^on  againft  the  defendant,  and  had  bail» 
the  writ  was  difcharged.    Laft  feal  after  Hillary  Term,  1 730. 

(x)  So,  Awn*  %  Aik.  ?iq,  (2)  Reg.  Wb.  A-  1733-  ^^^*  4S7* 

Cafe  8k  Anonymua. 

l40rd  Chau- 

c<rilor  Tal  a     Motion  was  made  by  the  Attorney  General  to  difchargo 

lOT.  /\  an  order  of  the  Matter  of  the   Rolls,  for  filing  an 

The  court  will  original  nunc  pro  tunc  to  make  good  a  judgment,  after  a  writ  of 

•ot  order  the  i  r  ^  *      9 

filing  an  origi-     crror  brought, 

1^  to  aial^e 

^ood  a  judgment  on  error  brought,  without  fo^fl  e^cuft  for  not  fttiA|  one  befire  \  though  a  ffeodw 

f  ](cuie  m<*y  be  fufficieot* 

On  the  other  fide  it  was  urged,  that  a  court  of  law,  and 
much  more  of  equity,  ought  to  favour  any  thing  that  tended  to 
fupport  a  judgment,  which  muft  be  fuppofed  to  have  been 
obtained  for  a  jufl  demand  \  and  therefore  at  law,  if  there  is 
any  mifta^e  in  a  writ  of  error  to  reverfe  a  judgment,  let  the 
miftake  be  never  fo  trivial,  yet,  it  being  to  reverfe  a  judgmen''^ 
the  court  will  not  amend  it.  [NJ. 

I  •  3^5  ]  ^^^^  Chancellor:  Though  a  flight  excufe  might  be  fuflicieni 

lo  induce  me  to  make  an  order  for  leave  to  the  plaintiff  to  fil9 


[N]  The  ftatute  of  8  H.  6.  for  the  amendment  of  records,  is  exduilve  of  a 
writ  of  error,  that  going  more  in  rcverfal  than  in  affirmance  of  a  judgment  2 
^nd  the  intent  of  the  adt  was,  to  fupport  original  jadgmcirts,  and  to  avoid  writs 
of  error.  Cartb^  368,  52Q.  But  there  is  a  further  reafon  to  be  given,  why  a 
writ  of  error  is  in  no  cafe  amendable^^  feccaufe  it  is  the  commiffion  to  the  court, 
and  the  court  cannot  amend  their  own  cQmmiflion.  See  SaUeltl,  49,  Thomf/ffm 
verfus  Crocker,  It  may  be  likewife  obferyed,'  as  material  to  this  purpofe,  that, 
9iftfT  in  nullo  eft  erratum  pleaded,  the  plaintiff  in  error  cannot  have  a  certicrari  ex 
4ehite  jwftieiM  j  and  as  it  is  difcretionapy  in  the  court,  they  will  award  it  in  order 
|o  affirm,  but  never  iq  Ttvertf  a  judgtnent,  or  make  error.  5^*.  269.  CmrUwik 
yerlus  Jdortagk% 
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an  original  mtiupro  tMne^  fiill  fome  excufe  there  ought  to  be;    Anonymim* 

otherwife  no  peribn  will  file  an  original,  until  he  fhall  have 

been  forced  {a)  to  it  by  a  writ  of  error ;  and  this  will  be  in  a    f'5  5«tol%  u 

manner  to  give  away  the  fmall  revenue  of  the  crown  upon 

original  writs,  which  the  king's  courts  ought  not  to  do.    And 

thereupon  his  Lordfhip  difcharged  the  Mafter  of  the  Rolls't 

order  for  filing  thf  faid  original ;  the  confequence  of  whicti 

was»  that  the  judgment  was  reverfed  upon  a  writ  of  error, 

Pufcy  verfus  Sir  Edward  Dc(bouvrie.  Cafe  8^. 

Q I R  Edward  Dejbouvrie  was  a  freeman  of  London^  and  pof-  ^.^jj^^  Tal- 

"^  feffed  of  a  very  great  perfonal  cftate.     He  had  a  wife,  bot. 

with  whom  he  had  compounded  as  to  her  cuftomary  part^  and  « "^v  Ca.  AV» 

had  a  fon,  (the  defendant)  to  whom  he  had  given  very  con-  *^*^  ^  *  *^ 
fiderable  fums  of  money,  in  order  to  enable  him  to  trade*    ^e 
had  alfo  one  daughter. 

.    The  father  made  his  will,  giving  {inter  aF)  to  his  daugh-    -  [  316  ] 

ter  10,000/.  upon  condition,  that  ihe  fliould  releafe  her  or-  Where  a  dau^H. 

phanage  parr,  together  with  all  her  c]aim  or  right  to  his  per-  man  of*Londi» 

ibnal  eftatc  by  virtue  of  the  cuftom  of  the  city  of  £flffrfa»,  or  "cepisofaie* 

•'  '  '  gacy  of  10,0001% 

-Qtherwife,  and  made  his  fon  executor,  his  daughter  being  about   '^^^  ^^r  by  hrr 

^,  f  ',  father,  who  re- 

the  age  of  twenty- three  years.  commended  it 

to  her  to  relcsfe 
laer  right  to  her  orphanage  part,  which  fhe  Joes  releafe  accordingly;  if  the  orphanage  part  he  mucK 
snore  than  her  legacy,  though  ihe  was  tuld  (he  mi^hc  eled  which  /he  plcafed  ;  yet,  if  Ae  did  n«t 
Ikauw,  ihe  bad  a  right  firft  to  inquire  into  the  value  of  the  perfonal  eftate,  and  the  quantum  of  ii«r 
^rpi^anage  part,  before  (be  made  her  eledion  \  this  is  fo  material,  that  it  may  avoid  her  rcleaCb. 

After  the  father's  death  it  was  agreed  between  the  daughter 

and  her  brother,  that  (he  (hould    accept   of  her  legacy  of 

10,000  /.  and  upon  the  terms  whereon  it  was'given  her  by  her 

father's  will,  that  is,  (he  to  releafe  all  her  right  by  virtue  of  the 

Cuflom,  faTr.  which  releafe  was  accordingly  prepared,  and  be* 

tre  (he  executed  it,  her  brother  informed  her,  that  (he  had  it 

iiihcr  cleftion  to  have  an  account  of  her  father's  perfonal 

Cftate,  and  to  claim  her  orphanage  parr,   and   her  uncle  was 

tthen  prefent.     But  the  daughter  at   that   time  declared,  (he 

Vrould  accept  of  the  legacy  left  her  by  her  father,  that  being  a 

fufficient  provifion  for  any  young  woman  j.and  thereupon  (he 

Executed  the  releafe,   being  then  about  twenty-four  years  old, 

and  the  brother  paid  to  her  the  10,000 /•  and  intereft.    The 

daughter 
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Vv^tr  V.      daughter  afitorwards  married  one  Mr.  Pufiy,  an  attorney  at  li 
Dis&ouvuiE    vrho  brought  a  bill  to  fetafide  this  releafe,  chargrng,  that  the=- 
perfonai  eftate  of  which  the  father  died  poflefled,  was  miid» 
above  100,00a/.  the  daughter's  ftare  of  which  by  the  cufton^ 
would  anK>unt  to  upwards  of  40,000/.  that  the  mother  having- 
been  compoui^ded  with  for  her  cuftomary  part,  di6  freeman'^ 
t  3^7  }      perfona)  eftate  was  to  be  diftributed  as  if  there  was   bo  wife» 
confoquently  the  dead  raaii*s  part  was  one  moiety,  and  the 
childrens  part  the  other  j  and  that  the  brother  the  defendant. 
Sir  Edward  Dejbouvrii^  had  been  advanced  in  his  father's  li/e-r 
time  by  his  father  at  different  times,   with  feveral  [OJ  great 
fums  of  money,  the  whole  whereof  would  amount  to  a  fuH  a^- 
vaxKement  of  the  fon  :  fo  that  the  plaintiff  Pufty^  in   right  of 
the  daughter  his  wife,  was  intitled  to  ^  moiety  of  her  father 
the  freeman's  perfonal  eftate. 

Thejdefpndant  the  brother  pleaded  this  releafe, 

Againft  which,  on  behalf  of  the  plaintiff*  at  fiifl  it  was 
argued,  that  as  the  bill  was  brought  to  fet  afide  this  releafe, 
the  defendant  ought  not  to  be  admitted  to  plead  it  in  bar,  the 
rule  being,  nmpouji  adduci  exceptto  ^ufdem  rei  cujus  petittar 
dHJilution  But  the  Lord  Chancellor  here  interrupted  the  coun- 
sel, faying,  this  was  every  day's  praSice  ;  and  that  otherwife 
BO  releafe  or  award  could  be  pleaded  to  a  bill  that  was  brought 
to  fet  afuie  the  fame. 

Then  it  was  urged,  that  no  computation  or  account  had  as 
yet  been  taken  of  the  father's  perfonal  eftate,  and  that  if 
could  not  be  imagined  the  daughter  intended  to  prefent  htt 
brother  with  30,000  A  or  that  ftie  knew  wh^t  her  right  was ; 


r3'8] 


[O]  With  regard  to  the  advanccpicnt  of  a  child,  it  has  been  dctcnnincd,  that 
fmall  inconfidcrablc  fums  occafionally  given  to  a  child,  cannot  be  deemed  an  ad* 
vanccment  or  part  thereof.  Thus  maintenance  money,  or  an  allowance  made  by 
a  freeman  to  his  fon  at  the  Univerfity,  or  in  travelling,  ^r,  is  not  to  be  taken  ay 
«ny  part  of  his  advancement,  this  being  onJy  his  education,  and  it  would  create 
charge  and  uncertainty  to  inquire  minutely  into  fuch  matters.  So  putting  out 
»  child  apprentice,  is  no  part  of  his  advancement,  for  it  is  only  procuring  the 
Mailer  to  keep  him  for  feven  years  in ftcad  of  the  parent.  Hendgr  vcrfixs  J^c/tt 
at  the  Rolls,  T'rU.  1718.  But  the  father's  buying  an  ofiice  for  the  fon,  though 
but  at  will,  as  a  gentleman  penftoner's  place,  or  a  ccmmiiTion  in  the  army,  the^ 
are  advancements  pro  ianto.  Sorton  vcrfus  flcrUit,  Mi^b.  169^.  by  the  Lords 
Coounlffioner^i  Rawlii^hn  and  Hmcbiiu. 

that 
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tint  Ike  was  not  apprifed  diat^  by  reafon  of  her  itiolf)er*8 
being  compounded  with,  the  childrens  (hare  inftead  of  a  third, 
was  «  moiety;  or  that  her  brother  the  defendant  being  fiillf 
advanced  by  his  father  in  his  life-time,  this  was  a  bar  to  him 
of  his  orphanage  part ;  and  though  at  law  it  was  faid  ignorantm 
juris  mm  ixoifat^  yet  if  any  one  (hould  take  advanuge  of 
another's  miftake  in  the  law,  even  without  any  fraudulent 
fuggeftionr  or  pradice  made  ufe  of  by  him,  it  would  be  againft 
confdence  fo  to  do,  and  they  put  this  cafe :  fuppofe  A^  (hould 
devife  lands  to  B%  and  his  heirs,  and  B.  fhould  die  in  the  life 
of  the  teftator,  and  then  the  teftator  dies,  after  which  the  tef- 
tator's  heir,  not  knowing  that  by  law  the  devife  to  S.  is  void, 
(by  B/s  dyiilg  in  the  life  of  the  teftator)  fliould  for  a  trifle 
reieaie  his  right  to  a  valuable  eftate,  to  the  heir  at  law  of  fuch 
devif<!e ;  furely  fuch  releafe  would  not  ftand  good  [P J  ^  and  as 
It  was  out  of  the  father's  power  by  devife  or  otherwife  to  de- 
bar any  of  his  children  of  that  (hare  which  they  ate  intitied  to 
by  virtue  of  thecuftom  [QJ;  fo  here  it  was  fomewhat  hard  in 
the  father  to  induce  his  daughter  by  any  words  in  his  will,  to 
give  away  and  releafe  what  (he  had  an  undoubted  right  to ; 
and%dmitting  there  was  no  dire£l  fraud  or  mifreprefentation. 


DasAouvnit 


tf  a  (AMI  ^ibHt^ 
lands  in  fee  to 
B.  who  diet  iA 
tke  life  of 
the  tefVator,  ant 
the  teilatox*8 
keirukinglt 
that  the  heir  tf 
6.  is  intitle^ 
for  a  triftir^ 
confiicraifoii 
conve)«  tfukf*** 
firms  the  cihMs 
to  him  ;  equiiXf 
will  relieve. 


C  3»9l 


[P]  See  the  cafe  (5f  Broderuk  verfus  Broderici,  vol.  I.  239.  where  a  dcnfee 
tinder  a  will  defcdtivcly  executed,  reprcfcnied  the  will  as  duly  executed,  asd  lor 
a  fmall  fum  gained  a  releafe  from  the  heir  1  the  court  fet  aUde  the  releafe. 

[  Q^]  It  has  been  much  quellioned,  whether  a  freeman's  will  can  any  way 
Operate  on  the  orphanage  part.  Formerly  il  feems  to  have  been  held,  that  a  free* 
Hian  had  a  power  to  appoint  by  will,  that  if  any  of  his  children  ihould  die 
within  age,  then  fuch  child's  part  ihould  go  to  the  furviving  child  or  children* 
I  t^v.  227.  Hamond  verfus  Jcnes,  ruled  by  Keljngt  Chief  J u (lice,  at  ntfi  priui^ 
and  faid  by  ^^/<r>,  recorder  of  London^  to  have  been  fo  adjudged  in  Clianctry.  But 
latterly  it  has  been  admitted  to  be  otherwife.  See  the  cafe  t^ijeffon  verfus  Ej^ng^ 
eoit^  Precedenis  im  Chancery,  207.  In  the  cafe  of  BiddU  verfus  BiddU,  heard  before 
the  Lord  Parker,  Hill,  1718.  a  freeman  having  a  wife  and  one  child,  ^inier  «/') 
^evifed  the  orphanage  part  to  tlie  child,  and  in  cafe  of  the  child's  deuth  bclore 
«weniy-one,  then  to  go  over  to  the  teilator's  father;  and  it  was  held  that  this 
4levife  over  was  void,  for  that  the  father  had  authing  to  do  w)(h  the  child's  or* 
phanage  part,  which  came  to  him  by  the  cullcm,  not  from  the  father  ;  and  were 
auch  (feviic  over  to  be  good,  it  would  be  a  prejudice  to  the  child,  who  (in  cafe 
there  were  but  one  child)  might  devife  over  futh  part  at  fourteen,  which  would 
take  efFed,  were  the  child  to  die  before  twenty-one ;  or  if  he  Ihould  die  inteftate 
and  unmarried,  it  would  go  all  to  the  mother  as  his  next  of  kin,  and  nut  accori« 
ing  to  the  father's  will  ;  or  if  the  child  Ihould  marry  and  die  wirhin  age  leaving 
itfue>  the  widotir  and  ia'uc  would  be  deiiicu:e,  were  lach  will  to  be  goou« 

here 
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PfiBET  V.      here  was»  liowevfr,  {a)  fup^ejji^  veri^  though  notfuggefii§filfi^ 
n^smovvRiB   gjjj  j„  jj^jj  ^^  gj^^^  jj  ^Quld  not   be   preteoded  that  th^s* 
f)ckT.  Brode-      daughter  could  have  meant  to   give  away  30^000 /«  to  he^ 
Ikk,  I  voi.»}9,   brother,  though  be  had  afltcd  for  it^thereforc  this  relcafe  ou^^ 
not  to  be  made  ufe  of  in  a  court  of  equity  to  bar  the  daughter* 
of  that  right  which   (be   did   not  know  (he  herfelf  had,  anA 
much  lefs  intended  to  give  away. 

On  the  other  fide,  it  was  faid  to  defenre  confideration,  tha^ 
the  father  did  by  his  will  give  this  legacy  of  io>ooo/*  to  his 
daughter,  upon  condition  that  (he  (hould  releafe  all  her  right 
by  the  cuftom  \  and  though  it  could  not  be  faid  here  was  a  po« 
(Hive  injundion  on  the  daughter  to  do  fo,  yet  in  all  probability 
it  was  intended  as  a  recomoicndationby  the  father,  who  might 
think  1 0,000  A  areafonable  and  honourable  provifion  for  the 
daughter,  as  (he  herfelf  declared  fbe  thought  it  wtis,  when  (he 
gave  this  releafe  \  and  the  father  might  be  defirous  that  hit 
ion,  who  was  to  fupport  his  name,  (hould  have  the  reft  of  his 
eftate :  that  the  daughter  might  reafonably  have  a  great  re- 
gard  for  the  intentions  of  her  deceafed  father,  (for  which  (he 
was  highly  to  be  commended)  and  might  thereby  be  induced 
to  comply  with  fuch  intention,  at  the  fame  time  tha#(bc 
[  3*0  ]  knew  in  ftridjuftice  there  was  more  due  to  her  by  virtue  of 
the  cuftom. 

That  however  it  was  plain  the  brother  had  aflcd  in  this  cafe 
without  the  leafl  appearance  of  fraud,  when  he  told  her,  be- 
fore (lie  executed  the  relcafe,  that  (he  might,  if  (he  pleafed,  call 
him  to  an  account  for  the  whole  perfonal  eftate  of  her  father, 
and  have  her  orphanage  part  thereof:  that  this  being  the  fo- 
lemn  aft  and  deed  of  the  party,  executed  by  her  freely  and 
without  any  fort  of  compulfion  or  mifreprefentation,  and  in 
compliance  with  her  own  father's  will;  and  fince,  if  the 
daughter  was  not  informed  of  the  cuftom  of  London^  it  was 
her  own  fault,  and  not  her  brother's  ;  for  thcfe  reafons  rt  was 
faid  the  deed  of  releafe  ought  not  to  be  fet  afide« 

Lord  Chancellor :  I  do  not  fee  that  any  manner  of  fraud  has 
been  made  ufe  of  in  this  cafe,  but  ftill  it  feems  hard,  a  young 
woman  (hould  fuffer  for  her  ignorance  of  the  law,  or  of  thr 
cuftom  of  the  city  of  ZW^^fj  or  that  the  other  fide  (hould 
take  advantage  of  fuch  ignorance.  I  remember  well,  that  in 
this  v^rycafe  where  the  wife  has  been  compounded  with  as  to 
i(^.  her 
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Iter  caAon^ary  part,  not  only  ^e  counfel  have  difftrec), bbt  i\\h     Pvsfev  ^. 

rourt  themfelvcs  have  varied  in  their  determinations.     It  has  Disbouvr'iI 
for  inftance  been  held  and  determined   by  the  court,  that,  if 
the  hufband,  a  freeman  of  London^  has  compounded  wjjLh  thir 
wife  before  the  marriage  as  to  her  cuftomary  part,  this  being 
the  huiband's  own  purchafe^  he  ought  to  have  as  well  bis 

wifr^s  cuftomary  part  as  his  own  i  but  now'a  different  refolu-  Frtemsn  of 

tion  feeros  to  have  prevailed,  (v!z,)  that  where  the   wife   is  ^^^^-^^^ 

compounded  with  before  marriage,  ♦  it  (hould  be  taken,  as  if  ^*^*v|^'  ^«' 

there  was  no  wife,  and  confequently  the  teftator  fhall  have  one  before  mar!' 

half,  and  the  children  the  other  {a).     And  if  the  court  them-  '^llkti^lt 

felvcs  have  not,  till  very  lately,  agreed  in  what  fliares  or  pfo*  ^o  wife,  and  m 

portions  thefe  cuftomary  parts  fhall  go,  the  daughter,  furely,  have  one  half 

might  be  well  ignorant  of  her  rights  and  ought  not  to  fuffer,  cL*/ i^hi?^ 

or  give  others  any  advantage,  by  fuch  her  ignorance.   Neither  p®^*"*  the 

.*.r         j.,_r/»r.  ,  .  ^      ^    .  children  tht 

can  It  be  inferred  With  fumcient  certainty,  what  the  father  re«>  other  haif» 

commends  in  this  cafe :  he  rather  feems  to  leave  it  to  his  [  *'32i  ] 

daughter's  option,  either  to  claim  her  cuftomary  part,  or  re*  («)  vide  Biun* 

leafe  her  right  therrtoi  and  accept  the  legacyt  ^'"J'  ^i^^* 

It  is  true,  it  appears,  the  fon  the  defendant   did  inform  the 
daughter,  that  file  was  bound,  either  to  waive  the  legacy  giveti 
by  the  father,  or  to  rcleafc  her  right  by  the  cuftom  j  and  (o 
for  (he  might  know,  that  it  was  in  her  power  to  accept  cither 
the    legacy,     or    orphanage    part;  but  I  hardly  think   file   lowhatman^ 
knew  file  was  intitled  to  have  an  account  taken  of  the  per-   ^i^l^nVought'td 
.fonal  eftate  of  her  father,  and  firft  to  know  what  her  orphan-   beinrormed  of 
age  part  did  amount  to^  and  that,  when   the  Ibould  be  fully   to  be  bound  by 
apprifed  of  this,  then,  and  not  till  thenj  flie  was  to  make  her  ^"**  '^^"^*'' 
eledion,  which  very  much  alters  the  cafe;  (of  probably  file 
would  not  have  eleded  to  accept  her  legacy,  bad  file  known. 
Or  been  informed,  what  her  orphanage  part  amounted  unto, 
before  fhe  waived  it,  and  accepted  the  legacy. 

It  would  give  light  into  this  caufe,  to  know  what  might  be 
the  value  of  the  father's  perfonal  eftate  at  bis  death,  and  (if 
the  parties  think  iit)  what  was  the  value  thereof,  when  the  will 
"Wasmade;  becaufe  it  has  been  faid  to  have  been  increafed  by 
the  father  between  the  time  of  making  his  will  and  his  death  j 
and  alfo  to  know,  what  the  fon  has  received  in  his  father's  r  ^^^  i 
life-lime  from  his  fatheri  for  or  towards  his  advancement. 

There- 
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PusET  v.  Therefore  let  the  plea  {land  for  an  anfwer,  faving  the  bene 

DfisiouvRifi  thereof  until  the  hearing  5  and  let  the  defendant  the  fon  anfwei 
not  as  to  particulars,  (for  that  I  do  not  expeA)  but  by  wa; 
of  computation  in  grofs,  as  to  thefe.points.     [Rj 


fR]  It  appears  from  the  Regiftcr's  book,  that  on  the  8thof  Af^y  173>»  npg — ^»^n 
the  defendant's  mocion  it  was  alleged,  that  the  fuit  was  agreed  between  the  pa  ^ar* 
ties  ;  it  was  therefore  prayed,  th.at  the  plaintiiF's  bill  might  be  difmifTed  withe  ^^ut 
coib ;  which,  on  confent  of  the  plainciPs  counfcl^  was  ordered  accordingly. 


Haflewood  verfus  Pope. 

IN  this  caufe  the  following  points  were  decreed  by  t  . 
Lord  Chancellor: 

Firft^  If  one  devifcs  all  his  lands,  tenements,  and  heredity 
ments  inDaU^  and  the  teftator  is  feifed  in  fee  of  a  manor 
DaUj  fuch  manor,  being  an  hereditament  in  DaUj  would  p^ 
by  this  will ;  though,  perhaps,  it  might  be  a  doubt,  if  a  m 
has  lands,  and  alfo  a  manor  in  Dale^  of  which  the  lands  are 
parcel,  whether  by  the  devife  of  all  bis  lands   in  Da/e^ 
manor  will  pafs. 

irenC  in  Dilf, 

will  pafs  J  but  if  I  have  the  manor  in  Dale,  and  alfo  Und  the-e,  not  pard  of  th^  raaaor,  it 

queftion,  whether  the  nunor  will  pals  by  a  devife  of  all  my  lands. 


Cafe  tj. 
Lord  Chan- 
cellor Tal- 

BOX. 

%  Eq.  Ct.  Ab« 

leg.  pi.  15. 
463.  pi.  23,  &c. 
U  I  devife  aU 
my  lands  and 
hereditaments 
in  Dale,  and 
have  a  manor 
in  Dale ;  the 
manor,  as 
it  is  an  heredita- 


Jflhive  free- 
hold and  copy- 
hold land»  in 
Vnie,  and  de- 
vife all  my  land 
and  here«iiti< 
xncnts  in  Dale 
to  pay  my  debts; 
pnlymy  freehold 
ihill  pafs,  if 
thatbefuffici- 
ent  J  fecusy  if 
1  have  furren- 
4ere4  the  copy- 
M4totbeiiie 

^3*3  3 


Secondly^  If  a  man  devifes  all  his  lands,  tenements,  and  }^H/}c- 
reditaments  in  DaU^  in  truft  to  pay  his  debts  and  legacK^e^, 
and  the  teftator  has  fome  freehold  and  *  fome  copyhold  lan^^d.s 
there,  only  the  freehold  lands  fhall  pafs }  for  his  will  muft  be 
intended  of  fuch  lands  and  tenements,  as  are  devifable  in  t\^  c* 
nature.  Secus^  if  the  teftator  had  furrendered  his  copyh  -^oW 
lands  to  the  ufe  of  his  will,  becaufe  this  fhews  he  did  intend  ^^ 
devife  his  copyhold.  But  even  in  the  firft  cafe,  if  the  frech  ^ipW 
were  not  fufficient  to  pay  his  debts,  when  the  teftator  devi  ^^^ 
all  his  lands  in  truft  to  pay  his  debts,  it  fccms,  rather  than  ^'^^ 
debts  (hould  go  unpaid,  that  the  copyhold  (ball  in  equ  i  ^7 
pafs.  (I) 


{\)  Vidt  Harrit  v.  Jng'cJciv,   ante,  96. 


Tbtrd^* 


POPB. 
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^irdfy^  If  a  man  dcvifcs  his  lands  to  truftees  to  pay  all  his  Haslewood 
,debts,and  dies  indebted  by  fpecialty  and  fimple  contradl,  and 
the  bond  creditors  recover  part  of  their  debts  out  of  the  pcr- 

fonal  eftate»  and  afterwards  they  apply  to  be  paid  the  reft  of  One  devifes  all 

their  bond  debts  out  of  the  real  eftatc  devifed  for  that  purpofe  5  ^^J^l\  pl^y';,;" 

in  this  cafe,  as  the  teftator  intended  all  his  creditors  (hould  be  hi*  debts;  the 

■         1  j«  /i_    11  •        bond  creditors 

equally  paid  their  debts,  the  bond  creditors  Ihali  not  come  m  rccorcr  part  of 

upon  the  land,  until  the  fimple  contraft  creditors  have  received  oftL'^perlb^^^^^^ 

fomuch  thereout*  as  to  make  them  equals  and  upon  the  level  cftatc5  ihciim. 

With  the  bond  creditors,  in  refpedt  of  what  they  received  out  of  debts  (haii  be 

tbcpcrfonaleftate.     And  this  the  Lord  Chancellor  faid,  was  X'he^Lfe-'*' 

what  the  Matter  of  the  Rolls  had  very  riahtly  (a)  decreed  on  ftate  with  the 

J      -^      J  ^    '  bond  debts,  anJ 

great  confideration.  (1}  the  bond  credit- 

ors  (hill  have 
B'tthlng  thereofl^y  until  the  fimple  corttra£l  creditors  fKall  have  received  as  mach  from  the  fjAme,  ai 
Mnuke  thtm  equal  in  payment  with  the  bond  creditors.        («)  De^  y.  Deg.  a  vol.  416. 

Fourthlyi  Where  one  gives  a  fpccific,  or  even  a  pecuniary    0°  »  ^^^^^^  <>f 

1  ■  r        %  lands   to  pay 

legacy,  and  devifes  lands  to  pay  his  debts  ;  *  if  a  fimple  con-    debts,  a  Water, 
traa  creditor  comes  upon  the  perfonal  eftate,  and  exhaufts  it    or^pccuni^r^^^^ 
fo  far,  as  to  break  in  upon  the  fpccific  or   pecuniary  legacy,    Aaiibcpaidoutof 

.k  r  1  n^    ..  n        .  .       .         ,  r    .  ,.  •  the  lands,  if  the 

tnele  legatees  Ihall  ltan»  in  the  place  of  the  creditors  to  receive    fimple  concrua 

creditors  have 
exhaufled  the 
peifonil  eftate* 

1*324  J 

If  one  owes 


^heir  fatisfaSion  out  of  the  fund  raifeJ  by  the  teftator  for  the 
P^ymcntof  their  debts  (2).  But, 

^U^^h  Where  a  man  dies   indebted  by  bond,  and  leaves  a 
per/baal   eftate,   and   devifes  lands  to '7.  <?•   in  fee,  and  s;ives    <i^bt«  »^)  b:Mij, 

Aj     .^  ,  ^  '  o  anddevir(ps  his 

i^^cj/iQ  legacies,  and  the  creditor  by  bond  comes  on  the  per-    lands  to  j.  s, 
^^"ai  eftate  to  be  paid  his  bondj  the  fpccific  legatees  ftiall  not    lcave7'a  fjeci- 
inihcphice  of  the  bond   creditor,  to   charge   the   land    'ickiegacy,  and 

**  difs,  and  the 

bond  crcUityr 
comc3  upon  I  lie 
fpeciiick  legacy 
'•  d»b«*  ^'^^  pj>menr  of 

odwu      »  ^^  fpecinck  legatee  Ihill  not  (land  in  the  pUcc  of  the  bond  creditor,  to  chjiKc  the  land* 
'^i',  ^     (^)ClittoQ  v/Burt,  vol.  I.  678. 


^^''fecj,  becaafclhe  devifije  of  the  land  (b)  is  as  much  a  fpe* 
'nc  ci^vifee,  as  the  legatee  of  a  fpccific  legacy. 


^^'^j^l'j^  (And  which  was  the  principal  point)  One  bequeath-  One  devifes  all 

,  ^^'^    bis  perfonal  eftate  to  his  daughter,   then    an   infant  of  {;•«  P-'^'^n^i  «- 

boi*  -»^    r  o  '  ftAte   ca   his 

^  fcventeen,   making  her   executrix,  and  devifed    all    his  daughicr,  ai.j 


ind 

ac« 


^  ^  tenements,  and  hereditaments  in  Dale^  to  truftees,  in    !o  uuiuc!  m**^* 

Iruil    10   pjy 
^ec.  remainder  to  his  daughter  in  tail,  remainder  over ;  the  pcifonal  eftate  fttall  in  tne  iirft 
^^  all  applied  Cogpay  the  dcbcs. 


^^  ^  Vide   Cur 


6», 


CauMig/s  of  Burl tn^- 
^nte,  I  vol.  228. 
Vot,  III. 


(2)  Vide  Cli/Uu  v.  Burt,  ante,  1  vol, 
678. 

S  ,     truft 
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Haslewood 

1;. 

Pope. 


[  32s  3 


Exprefs  words, 
or  words  tanta- 
mounr,  arc  rc- 
quifice  to  ex- 
empt tbc  pcr- 
fonal  e(larc  from 
payment  of 
debts. 

{a)  Sre  Knight 
V.  Knight,  poft* 
333- 


truft  to  pay  his  debts  and  legacies,  and  gave  the  furplus  of  hij 
lands,  after  payment  of  his  debts,  to  his  daughter  in  tail,  re- 
mainder over,  (i) 

Hereupon  it  was  infilled,  that  the  daughter  ihould  hSiVe  th< 
pcrfonal  eftate  exempt  from  the  debts,  and  that  the  land  whict 
the  tedatordevifed  to  pay  his  debts,  fhould  be  fir  ft  applied  tc 
that  purpofe  ;  for  which  was  cited  The  Abridgment  of  Cafes  ii 
Equity^  271.  /tdams  verfus  Meyrick^  a  ftrong  cafe  j  and  like- 
wife  a  cafe  decreed  at  the  Rolls,  20th  Nov,  1722,  BradnoA 
verfus  Gratwick^  where  a  man  charged  his  lands  with  the  pay- 
ment of  his  debts,  and  gave  fome  fpecific  legacies,  togethei 
with  the  reft  of  his  pcrfonal  eftate,  to  his  brother ;  in  which 
cafe,  forafmuch  as  the  fpecific  legacies  would  be  exempt  from 
the  debts,  as  betwixt  the  devifee  of  the  land  and  the  fpecific 
legatee  ;  fo  the  court  declared,  they  could  not  fever  the  fpecific 
legacies  from  the  reft  of  the  perfonal  eftate ;  and  fincc  the 
teftator  equally  intended,  that  the  refiduary  legatee  ftiould  have 
the  reft  of  his  pcrfonal  eftate,  as  the  fpecific  legacies,  therefon 
all  the  perfonal  «ftate  was  held  to  be  exempt  from  the  debts. 

Lord  Chancellor:  The  perfonal  eftate   is  the    {a)   naturai 
fund  for  payment  of  debts,  and  which  as  againft  creditors 
unlefs  they  plcafe,  the  teftator  cannot  exempt ;  but  againft  th 
devifee  of  his  land  he  may,  by  appropriating  his  land  as  a  fun 
for  payment  of  his  debts';  but  even  in  that  cafe,  according  i 
tho  general  rule,  there  ought  to  be  cxprcfs  words  to  exemp 
the  perfonal  eftate  from  the  debts,  or  at  leaft  words  very  plain! 
(2)  flic  wing  this  to  have  been  the  intention  of  the  teftatoc 

Her 


(i)  The  teftator  devifcd  all  his  lands, 
l^c.  in  the  counties  of  H'.  and  M,  to 
trudces  and  their  heirs,  **upon  inilt 
*•  that  they  out  of  the  rentes  and  pro- 
*'  fits  or  by  Icafe  morrgage  or  falc  there- 
**  of,  or  fuch  part  thereof  a*;  they  Ihould 
**  think  fit,  ihould  rai'/e  /o  mtu/^Monf}'  as 
•'  <would  dij.  bar^e  all  the  ^Jehts  he  Jhould 
*'  (nvc  at  hts  death,  and  ivtcreft  for  the 
**  fame^  an  J  apply  the  fame  in  luchpre- 
**  cedency  as  thc7  fliould  think  fit,  and 
*'  afterpayment  of  his  debt.s  that  they 
«*  (hould  ihnd  fcifcdof  fuchp.'.rtof  the 
«'  faiJ  prcmiflbs  .11  fhould  remain  un- 
*'  fold  to  and  for  fuch  perfon  and  ip^v- 


**  fons  as  iliould  be  intitled  to  his  othe 
*•  Icttlcd  eltate:,  and  if  any  money  re 
**  mained  niter  payment  of  the  debt5j 
'*  the  r:.nie  iluiuld  he  paid  to  his  daugh- 
"  tcr,  or  fuch  oth.'r  pcrll^n  as  ihould 
'•  be  in  titled  to  his  faid  other  eftatcs, 
**  nnd  iie  j^ave  ail  his  perjcnal  ejiate  to 
"  his  faid  daughter,  and  made  her  folc 
*'  executrix  "  Keg.  Lib. 

(2)  So,  F finch  V.  Cbiclejier,  i  Bro, 
P.  C,  192.  Faeces  v.  Robatjon,  iiuub. 
502.  Earl  cf  In:  hiquin  V.  Lord  0*Bryc:f, 
I  Wilf.  8z.  Samivell  v.  Wake,  1  Bro, 
Ciia.  Rep.  144.  Duke  of  Ancajler  y/.Afaj. 
ir,  I  Bro.  Cha.  Rep.  454.  But  in  ^^w/- 
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Here  the   tcftator   gives  his  perfonal  cftate  to  his  executors,    Haslewoo© 

which  is  no  more  than  the  Uwdoes,  and  is  like  giving  the  real         p  ^^' 

cftate  to  the  heir,  which  is  void.     But  what  I  chiefly  ground 

my  opinion  upon  is,  that  here  the  fame  perfon  is  dcvifce  of  the 

perfonal,  and  alfo  devifec  of  the  furplus  of  the  real  eftate  in 

tail;  and  I  cannot  think  it  was  the  intention  of  the  teftator  to 

exempt  his  perfonal  eftate  from  his  debts,  for  no  other  reafon, 

but  that  his  daughter  might  difpofc  thereof  by  her  will  under 

kef  age  of  twenty-one,  on  purpofe  to  leave  the  real  edate  of 

the  teftator,  and  which  was  fettled  on  berfelf  in  tail,  the  more 

incumbered,  (i) 


/(fA/v.  Wyndbam,  Pre.  Cha.  loi.  iraine- 
Wright  V.  BenMo^wes^  2  Vern.  718. 
Stapltfon  V.  Colvi/ie,  Ca.  temp.  Talb, 
202.  ff^haleyv.Cov,  2Eq.C3,.Ab  549. 
IValker  v.  Jack/on,  2  Atk.  624.  Anderton 
V.  Cooke  -s  Kynafton  v.  Kynajlon,  (cited) 
1  Bro.  Cha.  Rep.  456,  457.      Holiday 


v.  Bowman^  (cited)  i  Bro.  Cha.  Rep. 
145.  ^dS  v.  Jones,  2  Bro.  Cha.  Rep. 
60,  the  intention  of  the  tcftator  ap- 
peared fufficiently  clear  to  the  court,  to 
exempt  the  perfonal  cftate. 

(i)  Keg.  Lib.  A.  1733.  foL  610. 


♦London  Affurance  ver/us  Eaft-India  Company. 

THE  Solicitor  General  moved  to  difchargc  a  demurrer 
to  part  of  the  plaintifTs  bill,  endeavouring  to  (hew  it 
was  a  frivolous  demurrer  j  and  that,  though  it  was  but  to  a 
fmall  part  only  of  the  bill,  and  notwithftanding  the  anfwcr  to 
the  reft  of  the  bill  was  moft  apparently  infufficient ;  yet  this 
demurrer,  until  argued,  would  ftop  the  plaintiffs  from  putting 
in  any  exceptions  to  the  defendants  infuiHcient  anfwer ;  that  no 
viore  was  defired,  than  to  have  leave  to  put  in  exceptions  to 
the  anfwer  to  the  other  part  of  the  bill,  otherwife  the  plaintiffs 
might  be  delayed  from  getting  an  anfwer,  till  the  demurrer 
ihould  be  argued. 

Lord  Chancellor:  Were  this  res  integra^  I  can  fee  no  rcafon 
why,  where  the  defendant  demurs  to  part  only  of  the  plaintiff's 
bill,  this  fhould  ftay  the  plaintiff 's  putting  in  exceptions  to  the 
defendant's  anfwer,  as  being  infufficient,  to  another  diftinft 
part  of  the  fame  bill.  Indeed,  if  there  was  any  colour  to 
doubt  how  far  the  demurrer  extends,  it  might  be  reafonable, 
that  tbe>  Maftcr  (hould  not  take  upon  himfelf  to  deter- 
mine the   quellionj  or   to  proceed   upon  the  exceptions  to 

S  2  •  the 


Cafe  84. 

Lord  Chan- 
cellor Tal- 
bot. 

2  Eq.  Ci.  Ab. 
81.  pi.  9. 

If  adcmwrrrr  bt 
to  part  of  the 
plaintift'^s  biil^ 
and  an  •nfufri. 
cient  anfwvr 
to  the  rcildtif  ; 
yei  the  plairrJff 
cannot  except, 
until  the  ii^- 
niurrer  is  ar- 
gued. 
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London  As-   the  anfwcr.    However,  feeing  the  courfe  of  the  court  Is  others 

6u RANGE      ^.jj.^  J  ^jij  ^^^  ^jj^j.  .^^  efpecially  in  this  cafe,  where  it  ap- 

East  India    pears,  the  plaintiff  has   delayed  himfelf  by  obtaining    four 

Company,     feveral  orders  to  amend  his  own  bill;  and  it  not  being  pre* 

tended,  that  there  is  any  irregularity  in  putting  in  the  demur- 

[  3^7  ]      f  cr ;  if  there  be  the  leaft  doubt  touching  the  validity  of  the 

demurrer,  the  plaintiff  ought  to  fet  it  down  to  be  argued,  and 

not  come  to  have  it  difcharged  upon  a  motion^  or  to  go  into 

the  merits.  [S] 


[S]  But  if  to  a  bill  the  defendant  anfwers  as  to  matter  of  difcovery*  and  pleads 
y  at  to  relief,  the  plaintiff  may  except  to  any  matter  of  diicovery  before  the 
plea  argued;  for  that  plainly  no  matter  of  difcovery  is  covered  by  the  plea.  So 
ruled  by  the  Mailer  of^the  Rolls  on  a  motion  to  difcharge  the  exceptions,  and  Mr. 
Firnen,  who  was  for  the  motion >  did  afterwards  admit  the  coorfe  of  the  court  to  be 
fo,  14th  o^ December,  1719*  Note  alfo»  the  Lord  Parkir  fome  time  before  ritlcA 
it  in  the  fame  manner. 


t>f 


D  E  [  3*8  ]. 

Term,  S,  Michaelis,  1734. 


Charlton  &  al'.   Creditor!   of  7  „,  .    .^  ^afc  85. 

'    Plaintiffs.  Lord  Chan- 


Samuel  Low,  decealed,  j  ceiior  Tal 


I 


90T« 


Sufannah   Low,  Sifler  and  Ad-^ 

miniftratrixof  the  faid  Samuel ! 

Low,  and  others,  beingaMort- >Defendants. 

gagee,   and   a  Judgment   Cre-  | 
•  ditor  of  the  faid  Samuel  Low,  J 

TjrE  AT Jt  y  Lsw.  the  father  of  SamueU  purchafed   a  term  of  258!  pK'14/ 

1000  years  in  the  lands  in  qucftion,  and  agreed  to  give  *^^'  Pj'  *°' 
a  full  confideration  for  the  inheritance  ;  whereupon  the  vendor 

covenanted  to  procure  a  conveyance  to  be  made  thereof  to  the  a  term  for  khx> 

vendee  and  bis  heirs,  year,  article*  to 

pure  hate  the  in- 
.  .  ncritancc,  and 

by  will  {W«t  3000 1.  Co  hit  daaghter,  ^nd  makes  his  fon  etecqtor,  and  dies;  the  fon  affigns  the  term 
in  truil  to  attend  the  inheritancey  of  which  he  t<ilces  a  conveyance  in  his  own  name.  Afterwards  the 
ion  acknowledges  a  judgment  to  A.  and  mortgages  the  fame  lands  to  B.  and  dies  infol vent :  A.  fliall 
fird  be  paid  his  judgment,  then  B.  fliall  be  paid  hit  mortgage,  and  then  the  daughter  (brin? 
adm)Diftratri](  to  her  brother]  is  intitled  Cp  her  legacy  of  3000 1.  in  preference  to  the  fimpie  contratt 
frcdi;ors. 

Henry  l,9w^  the  father,  died  before  the  conveyance  made,  [  329  1 
having  by  his  will  given  to  his  daughter,  the  defendant  Sufan^ 
nahy  a  legacy  of  3000  /.  aad  left  Samuel^  his  eldeft  fon,  exe- 
cutor. Samuel^  the  executor  and  heir,  afllgned  the  term  in 
truft  to  attend  the  inheritance  intended  to  be  by  him  purl 
.chafed,  and  afterwards  took  a  conveyance  of  the  inheritance 
to  himfclf.  Subftquenlto  this,  S^7/nx/^/ confeflcd  a  judgment 
to  one  of  the  defendants,  and  made  a  mortgage  of  the  inherit- 
ance to  another  of  the  defendants,  without  talcing  any  notice, 
or  making  any  aifignment  of  the  old  term  of  1.000  years,  and 

^kd  iaToIvent. 

S3  Th^ 
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Charlton        "^^^  queftion  was,  whether  Sufannah  the  legatee  of  the  3000/, 
'V.  and  who  was  the  adminiftratrix  of  Samuel  Low  her  brother. 

Low.  ^j^5  intitled  to  a  fatisfaftion  for  her  3000  /.  out  of  this  term 
of  1000  years,  in  preference  to  the  other  incumbrancers; 
and  to  have  it  confidered  as  equitable  aflets  of  Low  the  father, 
jiotwithftanding  the  affignment  made  by  the  fon  in  truft  to 
attend  the  inheritance.  Or,  whether  the  judgment  creditor 
and  mortgagee  ihould  have  the  benefit  of  this  term,  as  con- 
nefted  with  the  inheritance  by  the  affignment  that  had  been 
made  thereof,  to  attend  the  fame  ? 

It  was  infifted  for  Sufannah  the  legatee,  that  the  affignment 
by  the  fon,  though  it  pafled  the  legal  intereft,  fo  as  to  prevent 
its  remaining  aflets  at  law,  yet  it  did  not  take  away  the  right 
of  the  legatee,  who  had  a  prior  demand  thereon,  and  was  at 
liberty  to  follow  thofe  aflets  in  equity,  unlefs  aliened  for  a 
valuable  confideration,  and  without  notice  \  that  if  Samuel 
had  purchafed  the  inheritance  without  having  affigned  the 
term,  fuch  term  would  not  have  been  merged,  bccaufe  he 
r  -oQ  ]  would  have  had  it  in  {a)  autre  droit  \  and  this  affignment, 
being  only  in  truft  for  himfelf,  ihould  have  the  fame  confidera- 
tion as  if  it  had  continued  in  the  father. 

Lord  Chancellor:  It  is  obfervable,  that  the  teftator  Henry 
Loiu  the  father  had  in  effect  purchafed  the  inheritance,  and  the 
ion  obtained  a  conveyance  of  the  inheritance,  in  conformity 
only  to  the  father's  intentions.  The  term,  by  this  affignment 
made  of  it  by  Samuel  the  fon,  is  become  not  aflets  at  law ;  for 
which  rcafon  the  legatee  cannot  purfue  it  fpecifically,  but 
muft  have  her  faiisfaclion,  as  for  a  devajlavltj  out  of  the  exe- 
cutor's aflets  ;  for  as  this  cafe  ftands,  the  legal  intereft  of  the 
term  being  in  truft  for  the  mortgagor  at  the  time  when  the 
mortgage  of  the  inheritance  was  made,  it  was  fo  far  a  fraud 
upon  the  mortgagee,  as  it  was  concealed  from  himj  and  the 
truftces  olthis  term  of  1000  years,  which  was  affigned  to  at- 
tend this  inheritance,  became  truftees  for  the  mortgagee  of  the 


{a)   Suppofmg  it  to  merge^  it  would  occafion  a  devajlavit.     8  Co,  1^6* 
%InJi>  264.  h.  338.  b. 


I 


inheritance* 
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inheritance.     Nay  a  term  aflip;ned   in  truft  to  attend  the  yi-    Charlton 

heritance  will,  in  equity,  follow  all   the  eftatcs  created  there«  .^'' 

*      "^  .  l«o\v. 

out,  and  all  the  incumbrances  fnbfifting  upon  fuch  inheritance  ;    ^  ^^^^  aOi-ncd 

and  is  fo  conne£ted  with   it,  that  equity  will  not   fufFcr  it  to  by  an  executor 

be  fevered  to  the  detriment  of  a  bona  fide  purchafer,  who  mail  tend  the  inhcrU 

have  the  benefit  of  all  intcrefts  which  the  mortgagor  had  at  equi'v,^'^^^^^^^^^^^ 

the  time  fhe  mortgage  was  made,  unlcfs  againft  an  interme-  *ii  ti.-  eitate* 

°    ^  ,  created  oiit  of 

diate  purchafer  without  notice.  it,  and  all  in. 

CHmbranciirub- 
ii'ljng  upon  it.  But  the  term  being  by  thi«  meins  become  not  afTets  at  law,  the  executor  who  aili^nwi 
the  fame,  is  liable  to  the  creditors  as  fur  a  devailavit. 

Therefore  the  judgment- creditor  of  the  mortgagor  muft  be 
£r{l  fatisfied,  according  to  the  priority  of  liens  afFcdting  the 
j^al  eftate ;  in  the  next  place  the  mortgagee.  And  as  the 
cftate  is  to  be  fold  for  the  fatisfadion  of  creditors,  though  the  [  331  1 
iifter  who  is  adminiftratrix  of  her  brother  Samuel^  claims  a 
debt  but  by  fimple  contra<5V,  on  account  of  the  dcvaflavit\  yet 
having  a  right,  as  adminiftratrix,  to  retain  againft  all  creditors 
in  equal  degree,  flie  (ball  confequently  retain  her  debt ^r/«r  to 
all  the  Ample  contract  creditors  of  her  brother.  ( i  ] 


(1)  Reg.  Lib.  A.  1734.  fol.  292. 

Ann  Knight,  Widow  of  Jacob  7  ^,  .     .^  r>  r  n^ 

ir    •   u.    J         rj  }•  PlaintlfF.  Cafe  86. 

Knight,  deccafed,  \  LordChan. 

cellor  Tal. 

John  Knight.  Efq;  eldcftSon  of  7  bot. 

faid  Jacob  Knight,  and  others,  jE)^f^cndants. 

TH  E  bill  W41S  brought  by  the  plaintiff,  the  widow  of  the  ^£    q^  ^^^^^ 

faid  Jacob  Knighty  againft  the  defendant  y^/^u  Knight^-zs  ^^g:  pi.  25. 
eldeft  fon  and  heir  of  the  faid  Jacob  Knight^  in  order  to  compel 

him  to  rebuild  and  finifti  the  plaintifF's  jointure- houfc,  and  to  himfHf  anThi^ 

make   fatisfadlion  for  the  damage  which  (he  had  fuftained   for  *^^"*»  ^-J^i  * 

/.    1         /•      1  r  I    r       r      1        I  i  jointure  houfe 

want  of  the  ufe  thereof;  and  let  forth,  that  upon   the    mar-    /hail  remain  to 

the  ufcsin  the 
fettlemcnt.  The  jointrcfs  brings  a  biil  againft  the  heir  for  a  performance.  The  defendant  demurs, 
forthat  the  ciecutor  ought  to  be  a  party  ;  rcfolvcd,  that  thou^'iat  b.w  the  creditor  may  fiic-ihe  heir 
only,  where  the  heir  is  cxpretly  bound  5  yet  at  the  perfonal  cihte  \\  the  natural  fund  to  pay  all 
«ieb«,  and  at  the  executor  may  make  it  appear  that  he  ha^  ^cftainjcd  ihc  cuveuant,  tiie  cxecutu* 
soil  be  made  a  party  in  equity, 

S   4  riagc 
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Knxcht  V*  fi^gc  of  the  plaintiff,  by  a  fettlement  bearing  date  the  JOth 
A.N4GHT.  February  1710,  Jacob  Knight^  the  defendant's  father,  fettle 
the  capital  mcffuage  in  — — —  together  with  lands  of  400 
per  annum^  in  the  county  of  Gloceficr^  to  the  ufe  of  himfelf  f< 
life  without  wafte,  remainder  to  the  ufe  of  his  wife  for  lif 
remainder  to  the  ufe  of  ttie  fird,  l^c.  fon  of  the  marriage 
tail  male  fucceffively,  with  remainders  over :  that  by  the  fa 
r  22^  ]  '  fettlement  the  defendant's  ♦  father  Jacob  Knight,  covenant 
for  himfelf  and  his  heirs,  with  his  faid  wife's  truftees,  that  tl 
capital  mefluage  and  premifles  ihould  remain  to  the  ufes  in  tl 
fettlement,  without  any  a<ft  done,  or  to  be  done,  by  thcCi 
Jacob  Knight  to  the  contrary  :  that  the  faid  Jacob  Knight^  t! 
defendant's  father,  did  fome  time  afterwards  pull  down  grc 
part  of  the  faid  capital  mefluage ;  and  that  be  had  iflue  by  t 
piaintiflF  the  defendant  his  eldeft  fon ;  and  that  he  afterwai 
died,  leaving  real  aflcts  of  great  value  to  defcend  to  his  ( 
the  defendant;  and  that  the  plaint  iff  after  her  hufband's  dca 
the  faid  capital  mefTuage  not  being  inhabitable,  was  forced 
liire  another  houfe  for  her  habitation;  and  therefore  bfoug 
this  bill  to  compel  the  defendant  to  rebuild  or  repair  the  f; 
capital  mefTuage;  and  likewife  that  {he  (the  plaintiff )  mi| 
be  recompenced  in  damages  for  what  (he  had  fufFered  bybei 
forced  to  hire  another  hoqfe  in  lieu  of  her  jointure-houfe^ 

As  to  fuch  part  of  the'bill,  as  prayed  that  he  (houW  rcbu 
or  repair  fo  much  of  the  faid  capital  mefluage  as  his  foti 
had  pulled  down  as  aforefaid  ;  or  which  fought  to  be  repaii 
in  damages  for  want  of  the  ufe  thereof;  and  in  refpefl  of 
plaintiff's  being  foiced  to  hire  another  houfe  in  its  ftead  : 
defendant  demurred,  and  for  caufe  (hewed,  that  there  was 
executor  or  adminiftrator  of  the  plaintiff's  late  hu(b; 
brought  before  the  court  by  the  bill,  or  made  a  p9 
thereto* 

Upon  the  demurrer*s  coming  on  to  be  argued  before 
Lord  Chancellor,  it  was  obje£led,  that  at  law,  in  the  cafe 
any  demand  where  the  heir  is  exprefsly  boundj  the  creditor 
an  elcflion  to  fue  the  heir  alone,  or  the  executors  or  admi 
ftrators  of  the  debtor ;  and  if  it  be  fo  at  law,  th:  fame  i 
[  1'?'^  1  might  well  be  allowed  to  prevail  in  this  court,  which  ou 
not  to  put  the  creditors  upon  the  difficulty  of  hunting  a 

I 
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perfonal  afletSi  not  recoverable,  iii  all   probability,   without   Kmcht  t;« 
charge  and  expence  of  time  5   and  therefore,  as  the  heir  was      Knight, 
liable  alone  to  anfwer  this  debt  at  law,  fo  he  ought  to  be  in 
equity,  and  might  reimburfe  himfelf  as  well  as  he  could,  by 
fuing  the  executors  or  adminiftrators  of  the  debtor   in   order 
thereto. 

Sed  Curia  contra :  It  is  true  that  at  law  the  creditors  may 
fue  the  heir  only,  where  he  is  exprefsly  bound,  but  equity  is 
otberwife ;  on  the  contrary,  in  equity,  the  creditors  may  fue 
both  the  heir  and  the  executor,  which  they  cannot  do  at  law; 
fo  that  the  rules  of  law  and  equity  are  different.  The  natural 
fund  for  the  payment  of  debts  is  the  perfonal  eftate,  and  this 
ought  to  go  in  cafe  of  the  land.  It  does  not  appear  in  the 
principal  cafe,  but  that  the  executor  or  adminlftrator  [  A  j  may 
have  made  fatisfa£lion  to  the  plaintiff  for  the  breach  of  this 
coTcnant,  which  the  executor,  i^c.  might  have  difclofed  to  the 
court,  had  he  been  party  to  the  bill. 

♦  Now  the  court  of  equity  in  all  cafes  delights  to  do  com-  The  court  bf 

pleat  juftice,  and  not  by  halves :  as  firft  to  decree  the  heir  to  trdocomS 

perform  this  covenant,  and  then  to  put  the  heir  upon  another  j«ft>cc»and  noc^ 

bill  againft  the  executor  to  reimburfe  himfelf  out  of  the  per-  mkca"^ree 

fonal  affets,  which  for  ought  appears  to  the  contrary,  may  be  JJd  to  Imv^^''* 

more  than  fufficient  to  anfwer  the  covenant;  and  where  the  another  fuit  for 

executor  and  heir  are  both  brought  before  the  court,  complcat  cxecufoN 
juftice  may  be  done,  by  decreeing  the  executor  to  perform  this     [  *  334.  ] 
covenant  as  far  as  the  perfonal  aflfets  will  extend  ;  the  reft  to 
be  made  good  by  the  heir  out  of  the  real  aflcts.     And  here 

[A]  In  a  bill  brought  by  a  mortgagee  againft  the  heir  of  a  mortgagor  to  fore- 
clofe,  it  was  objected,  that  the  executor  of  the  mortgagor  ought  to  be  a  party, 
becaufe  it  did  not  appear  but  that  he  might  have  paid  the  debt.  But  by  the  Mailer 
of  the  Rolls,  (in  the  abfcnce  of  the  Lord  Chancellor,)  and  GolJ/borougb  the 
Regifter,  there  is  no  ncccflity  for  making  the  executor  of  the  mortgagor  a  party ; 
becaufe  the  bill  being  only  to  foreclofe  the  equity,  the  plaintiff  need  only  make 
him  a  party  that  has  the  equity,  {jiz.)  the  heir,  and  the  courfe  is  fo.  Neither  is 
the  plaintiff  the  mortgagee  any  ways  bound  to  intcrXncddle  with  the  perfonal 
eftate,  or  to  run  into  an  account  thereof;  and  if  the  heir  would  have  the  benefit 
of  any  payment  made  by  the  mortgagor  or  his  executor,  he  muft  prove  it.  Dun^ 
combe  vcrfus  Hanjley^  Pajcha  1 7  20.  So  note  the  diverfity  between  the  cafe  above 
reported  of  Knight  verfus  Knight,  and  this  lall ;  for  there  the  bill  was  to  recover  of 
fatisfadion  in  damages  for  want  of  repairs,  ^r.  and  the  perfonal  ellate  is  the 
natural  fund  for  that  purpofe :  but  here  the  bill  was  not  to  recover  the  debt,  but 
•nly  to  bar  the  equity  of  redemption. 

appears 
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Knight  *v» 
Knioht. 

(tf)  Ante  157. 


appears  no  difficulty  or  inconvenience  in  bringing  the  exectr-^ 
tor  before  the  court.  On  the  contrary  it  would  prevent  a 
multiplicity  of  fuits,  which  a  court  of  equity  {a)  ought  tado> 
wherefore  allow  the  demurrer. 


Cafe  87. 

Lord  Cli.in- 
cfllor  1'al- 

.  BOT. 

tEq.   Ca.   Ab. 
6r.    j.l.   10. 
T56.   pi.  4. 
3/6.    I'l.  37. 
454.    ,,».   12. 

One   by  Wj!1 
gives  all   hl<} 
houfcbold  g^o's 
and  jmplomciiti 
oF  h.^ulchold. 
The  malt,  hep:-, 
bcsr,  aIc,  r.nd 
oilier  virtuals 
in  the  luMife,  do 
not  pafs,  b'.icthe 
cioc!;,  it*  not 
f.xjd  to  the 
hcufe,n:ali  paf.; 
butnotihe  ^uns 
or  pirto]y,if  ufcd 
a'  arms  in  rid- 
ing, or  iho'jting 
game. 

[*33S  ] 


Slcinning  &  al'  verfus  Style  &  e  contra, 

nOBERT  Styk^  had  a  wife   by  whom  he  had  no  ifluc, 
and  had  three  fiftcrs,  {viz.)  the  i^WmiiS Elizabeth^  wife 
of  the  plaintiff  4S/flw/7//7^,  the  plaintiff  /inn^  wife  of  the  p1ainti£F 
Pelting^  and  the  plaintiff  Hannah  StyU^  fpinfter.     This  Robert 
4S/)/(f  made  his  will  in  March  I'jyiy  and  being  feifed  in  fee  of 
fomc   real   eftate,   particularly  a  farm   of  200  /.  per  annum^ 
(which  he  kept  in  hij  own  hands)  and  poffeffed  of  a  very  plen- 
tiful perfonal  eflate,  dcvifed  to  his  wife  30  /.  per  annum  for  her 
life,  charged  on  his  real  eftate,  and  dcvifed  alfo  to  his  wife  an 
annuity  of  40  /.  per  annum  for  the  life  of  her  mother,  charged 
upon  the  rcfiJue   of  his   perfonal  eftate,  payable  quarterly. 
The  teftator  bequeathed  to  his  wife  his  filver  coffee-pot   and 
filver  tea-pot,    with  divers  other  fpccific  *  pieces  of  plate,  to 
hold  to  her  for  life,  and  after  her  deceafc  the  fame  to  go  to  his 
godfon  Robert  Style,     He  alfo  by  his  will  gave  the  defendant 
his  wife  his  tca-tablc,  tea-kettle,  and   all   his   pewter,  brafs, 
linen  and  woollen,  with  all  his  houfhold  goods  and  implements 
of  houfliold  whatfocvcr  in  or  about  his  dwelling-houfe,  to  be 
at  her  difpofal.     All  his  ftock  of  corn,  and  the  refidue  of  his 
perfonal  eftate,  he  gave  to  his  faid  three  fifters,  equally  to   be 
divided  betwixt  them,  and  made  them  executors. 

The  three  fiftcrs  and  their  hufljands  brought  their  bill 
againft  the  widow,  for  divers  goods  of  the  teftator  detained  by 
her,  which  were  not  given  her  by  the  faid  will ;  and  the 
widow  preferred  her  bill  for  goods  detained  by  the  execu- 
tors, and  which  (as  was  alleged)  ftie  was  intitled  to  by  the 

win. 

And  firft,  the  defendant  the  widow  claimed  the  malt  and 
hops  in  the  houfe,  likewife  all  the  beer  and  ale  therein,  to- 
gether with  the  runs,  piftols,  and  the  clock;  infifting  that 
thcfe  were  intended  by  the  bcqueft  of  the  houfliold  goods  and 
implements  of  houftiold,  that  they  were  goods  in  the  houfc, 
and  neccffary  for   the  maintenance  of  the  family. 

Lord 


[ 


I 


v. 
Styls. 
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Lord  Chancellor :    Thefe   things   which  are    vi£luals,   and     Sl  anninc 
whofe  ufe  is  in  their  confumption,  cannot  in  their  common, 
natural  fcnfe  be  taken  to  be  houfhold  goods,  and  pafs  under 
thac  denomination  ;  therefore  they  do  not  belong  to  the  widow, 
but  ought  to  be  delivered   over  by  her  to  the  executors   the 
reflduary  legatees  ;  neither  will  the  guns  and  piftols  that  were 
in  the  houfe,  if  ufed  in  riding  or  {hooting  of  game,  pafs  to  the 
widow  by  thcf  words  houjhold  goods  \  though  thefe  may  in  fome 
fenfe  be  faid  to  be  for  the  defence  of  the  houfe ;  but   the 
dock  in  the  houfe,  if  not  fixed  thereto,  fhall  be  included        [  33^  J 
widiin  thefe  words  houjhold  goods.     Moreover  the  widow,  as  to    ^J^g^^ds^.^  Uen 
the  things  the  ufe  whereof  is  given  her  for   life,  muft  fign    to  one  for  life, 
an  inventory  cxpreffing  thefe  things  to  be  in  her  cuftody,  as    yfc  tor  I'i^  muft 
given  to  her  for  life  only,  and  that  afterwards  they  are  to  be    ^»g"an*'nvcn. 

'  '  tory,  cxprefling 

"wivercd,  and  remain  to  the  ufe  and  benefit  of  the  godfon    that  he  is  in 
^^wrt  Style.  things  for  hit 

life,  ind  that  afterwards  they  belong  to  the  perfoa  in  remainder.  Sec  vol.  x.  cafe  i. 


The  next  queftion  was,  touching  the  annuity  of  40/.  per 
^^»umj  'given  by  this  will  to  the  widow  for  her  mother's  life, 
charged  upon  the  refidue  of  the  perfonal  cftate  ;  and  here,  for- 
Armuchasthe  perfonal  eftate  was  liable  to  be  in  a  (hort  time 
wafted,  (poffiblyby  the  hufbands  of  the  wives  to  whom  the 
tcftator  give  the  refidue)  and  the  widow  by  that  means  to  be 
•deprived  of  the  benefit  of  this  annuity,  which  the  teftator  in- 
tended ihould  be  duly  fecured,  and  paid  to  her  quarterly  for  her 
"maintenance  in  all  events ;  therefore  it  was  infifted,  that  the 
*ufi>ands  of  the  wives  (hould  give  fome  fccurity  for  the  pay- 
ment of  the  fame, 

^gainft  which  it  was  faid,  that  there  was  no  reafon  the 
executors,  whom  the  teftator  thought  fit  to  intruft  without 
putting  terms  on  them,  (hould  be  compelled  to  give  any  fccu- 
^'^y  to  the  widow  J  but  that,  as  he  had  freely  intrufted  thcni, 
^^  ftlould  dofotoo,  efpccially  in  this  cafe,  where  it  did  not 
appear,  that  they  or  their  hufbands  had  committed  any  man- 

'^^^  ^f  imbezilment  or  convcrfion  of  the  goods. 

r«^^y  1 
/^o^d  Chancellor :  Generally  fpeaking,  where  the  teftator  Whctc-rhe^iii 
**^fcs  fit  to  repofe  a  truft,  in  fuch  cafe,  until  *  fome  breach  of    """"^*^i  *-f» 


that  the  CMC  »- 


c«r;tv     •  .  tornialJ^ivcic- 

char         *'  '•  ^^^  ^iyiz\  for  the  court  to  infift  on  it,  until  fome  mifljchAviour;  but  where  one  Ijv  v,\\] 
execSh*  *^*  refidue  of  hii  perfonal  eftate  with  40 1.  per  annum  to  hjs  wit'e,  to  be  paid  quarirrly,  rhr 
care  tt?-"^  ^^^  ordered  to  bring  before  the  MaHex  fuficlent  in  boudi  and  fecurities  to  be  fe:  apart :.    ' 
^**  annul ty. 


0  1:^- 
that 


StANKIKC 


luntarily,  in«* 

allows  thf  w'f-, 
|br  her  fcpjratt 
ufc»    to 
jnatce  profi:  of 
9A\  butter,  cjg&» 

and  frui',  dc- 
yond  what  it 
\»fru  in  the  fa- 
p\\]\  J   out  of 
tfhrch  the  wlfo 

ii\t%  joc  I. 

yrhich  the  huC- 
ViW'i  bi>rrri»w<, 
iin»i  'li'5  J  'he 
tout  I  V'-i  Ail  >w 
th:s  »;,if  .■ln'•n^ 
|-»  i.icv.ri^r  r:.e- 

jiTVtSc  U'J    " 

th  »II  i'oni'*  in  3 
rrt\1«roi  f  »•  this 
I'-yO  >.  r.ij»<'ci  ij.y 
fKe'c  rtfinij  'im 
tt-  rftdt  of"  .!•'':  1 
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that  truft  be  (hewn,  or  at  Icaft  a  tendency  [B]  thereto,  ch« 
court  will  continue  to  intnift  tb^  fame  hand,  without  calling 
for  any  other  fccurity,  than  what  the  tcftator  has  required ; 
but  here  the  teftator  himfelf  has  charged  the  refidue  of  his 
perfonal  eftite  with  this  annuity,  which  he  plainly  intended 
fliould  be  duly '^nd  quarterly  paid  i  and  as  this  eftate  appears 
to  confift  of  feme  bonds  or  lecurities,  Jet  fuch  part  thereof  be 
brought  before  the  Matter,  as  may  be  fufEcicnt  to  prefcrvc 
fhi^  annuity  of  40/.  per  annum  for  the  widow. 

Another  thing  infifted  upon  on  behalf  of  the  defendant  the 
widow  was,  that  the  tedator  allowed  his  firft  wife  to  difpofe 
and  make  profit  of  all  fuch  butter,  eggs,  poultry,  pigs,  fruit, 
and  other  trivial  matters  arifmg  from  the  faid  farm,  (over  and 
befides  what  was  ufed  in  the  family)  for  her  own  feparate  ufe, 
calling  it  her  pin-money  j  and  upon  the  death  of  the  firft  wifci 
and  until  the  teflator  married  the  defendant  S/y/r ,  the  teflator's 
fiftcr  the  defendant  Ptilimg  kept  his  houfe,  and  had  the  fame 
allowance,  which  was  alfo  continued  to  the  defendant  the 
widow,  after  her  marriage,  by  way  of  pin-money  ;  and  it  wis 
proved  in  the  caufe,  that  her  hutband,  whenever  any  perfon 
*■'  came  to  buy  any  fowls,  pigs,  &c.  would  fay,  he  had  nothing 
to  do  with  thofe  things,  which  were  his  wife's  i  and  that  h^ 
alio  confcfTed,  that  having  been  making  a  purchafe  of  about 
loor^/.  value,  and  wanting  fome  money,  he  had  been  obliged 
to  liorrow  loo/.  of  his  wife  to  make  up  the  purchafe-moncy  j 
tiicr.'forc  now  the  widow  claimed  to  be  paid  this  lOoA 

To  which  it  was  anfwercd,  that  here  was  no  deed  touching 
this  agreement,  nor  any  writing  whatfoever,  whereby  to  raife 
a  feparate  property  in  a  feme  covert,  which  was  what  the  law 
did  not  favour  ;  that  it  was  no  more  than  a  connivance  or 
pcrmidion,  that  the  wife  (hoqld  take  th^fe  things,  and  coa- 


[B]  See  vol.  3.  163,  Faftrn  vcrfus  Earnley,  And  yet  we  find,  that  the  fpiritual 
court  has  ibmetimes  refulfd  to  grant  the  probate  of  a  wi!l  to  an  executor,  who 
has  been  reputed  a  perl'on  of  no  inblbnce,  and  abfcondeJ  for  debt,  until  he  fhculcj 
give  fccurity  for  a  due  adir.inillration  of  the  a»Teto  ;  miler  prereqcf,  that  the 
Kgacics,  which  were  conliderabic,  were  in  danger  of  being  loil  ;  and  that  they 
BlghC  »»  well  rejed  an  cxe'.iitor,  whon*  he  declines  giving  luch  fccurity,  as  where 
Ifeffcftfft*  *<*  ^^^  ^hc  o.ith  of  c:ue  aJminiuration,  which  is  the  common  practice, 
tODWt  ot  King's  iiuuh  has  in  uicli  caie  in  forced  the  grcr.iing  of  the  pro- 
J  a  pcrc,T>piory  manduir.us.  I'Vom  the  author's  maiiuKripc  report  oi  the 
TTb$ki9i  vciiufc  Rajmi.     Sec  alio  Salk,  299.  S.  CJ. 

2  linvQ 


/ 


t)c  ferm.  S/Michaclis»  17^4* 

tfnue  to  enjoy  them  during  his   (the  hufband's)   pleafure,    SLANntito 
Which  pleafure  was  determined  by  his  deaths  befldes,  this  '^' 

agreement  being  ^fter  marriagey  was  but  a  voluntary  one,  for 
ivhich  a  court  of  equity  ufually  leaves  the   party  to  take  his 
remedy  at  law ;  and  thaty  in  truth,  the  hufband's  borrowing 
chis  100 /•  of  hiB  wife^  was  no  more  than  borrowing  his  own 
money* 

But  the  Lord  Chancellor  decreed^  that  the  widow,  the  de<- 
fendant^  was  well  intitled  to  come  in  for  this  loo/.  a^  a 
creditor  before  the  Mafter;  obferving,  that  the  courts  oi 
equity  have  taken  notice  of  and  allowed  feme  coverts  to  hav^ 
(eparate  interefts  by  their  hufbands  agreement^  and  this  ioo/« 
being  the  wife's  favings,  and  here  being  evidence,  that  the 
haafband  agreed  thereto,  it  feemed  but  a  reafonable  encourage^ 
ixm<cnt  to  the  wife's  frugality,  and  fuch  agreement  would  be  of 
lictle avail,  were  it  to  determine  by  the  hufband's  death; 
cl:iatit  was  the  ftrongeft  proof  of  the  hufband's  confent,  that 
^b<  wife  (hould  have  a  feparate  property  in  the  money  arifing 
bjf  thefe  (avings,  in  that  he  had  applied  to  her,  and  prevailed 
widk  h^r  to  lend  him  this  fum ;  in  which  cafe  he  did  not  lay  \  331J  ] 
^laim  to  it  as  his  own^  but  fubmitted  to  borrow  it  as  her 
imoney, 

WhereforC)  and  efpecially  as  here  was  no  creditor  of  the 
hufband  to  contend  with,  it  was  ordered,  that  the  wife  fliould 
\)e  allowed  to  come  in  for  this  lOo/.  as  a  creditor  before  the 
Mafier  \  and  the  court  cited  the  cafe  of  Calmady  verfus  Cabnady^   So  wlicre  the 
^te  there  was  the  like  agreement  made  betwixt  the  huf-   thtc^die'w^c  ^ 
fcandand  wife,  that  upon  every  renewal  of  a  leafe  by  the  huf-    ^JJ^lfJoV^^^^ 
l^df  two  guineas  ihould  be  paid  by  the  tenant  to  the  wife,   tenant  thit  re. 
^  this  was  allowed  to  be  her  feparate  money.  ^jcb  the  huf. 

handy  beyond 
the  fine  which  the  bulband  received  5  thix  wai  allowed  co  \t  the  wiie*t  feparAtc  inonc]r* 


Thf 


Dc  Term.  S.  Michaclis,  1734. 


Jekyll,  O  I  R  C/jarles  Cox^  a  brewer  In  SoutbwarL  having  a  wife  that 

.Mailer  of  the    ^^  »  5 


Cafe  88,  The  Lady  Cox's  Cafe. 

Sir  Joseph 

_. C^ 

HoIls  ^  \\yti  for  feme  time  feparate  from  him,  made  his  addrefles 

a  Eq.  Ca.  Ab.  ^°  *  young  woman  in  order  to  marry  her,  who  at  length,  againfl 
»8a.pi.  6.  the  approbation  of  her  friends,  confented  to  marry  him.     Ac- 

258.   pi.  13.  !•        I        1  •      1        1  .  .       . 

A  havin  a  cordmgly  they  were  married  j  but  the  young  woman  had  nc 
wi'c  who  lived     manner  of  notice  that  S\v  Charles  Cox^  had  any  former  wife 

fcparjtc  from  •  !•    •  • 

him,  afterwards    then  living. 
courted  and 

married  another  woman,  who  knew  nothing  of  the  former  vrVt^i  being  alive  ;  but  it  being  difcoveret 
to  the  fecond  wife,  that  the  former  was  alive,  A.  in  order  to  prevail  with  the  fecond  wife  to  (lay  witi 
him,  fome  years  afterwards  gave  a  Bond  to  a  trudee  of  the  fecond  wife,  to  leave  her  1000 1.  at  hi 
death,  and  died,  not  leaving  affets  to  pay  his  Hmple  contraA  debts ;  if  this  bond  bad  b^n  givei 
immediately  on  the  difcovcry,  and  they  had  parted  thereupon,  it  had  been  good  j  but  being  give] 
in  truft  for  the  fecond  wife,  after  fiich  time  as  flie  knew  the  firil  wife  was  living,  and  to  induce  he 
to  continue  with  A  ;  this  was  wurfe  than  a  voluntary  bond,  and  decreed  to  be  poftponed  to  all  th* 
fimple  contract  debts. 

Some  time  after  the  marriage  it  was  difcovcred,  that  Sir 
CharUshzA  another  wife  then  living,  which  gave  great  trouble 
[  34<^  ]  ^"^  uneaflnefs  to  this  fecond  wife  ^  but  (he  having  difobliged 
her  friends  by  the  marriage,  and  Sir  Charles  telling  her,  that  his 
firft  wife  was  in  years,  very  infirm,  and  not  likely  to  live,  and 
that  in  cafe  he  fhould  furvive  fuch  firfl:  wife,  he  would  marry 
her :  this  lady  was  prevailed  upon  to  continue  to  cohabit  with 
Sir  Charles y  and  about  five  or  fix  years  afterwards.  Sir  Charles 
gave  a  bond  to  a  truftee  of  the  fecond  wife,  to  leave  her  1000  /. 
at  his  death ;  and  Sir  Charles  foon  after  dying,  the  plaintiff, 
the  lady,  brought  her  bill  for  this  looo/.  and  there  happen- 
ing to  be  a  deficiency  of  aflets  to  pay  the  fimple  contra£i: 
debts,  the  queftion  now  was,  whether  this  1 000 /•  thus 
fecured  by  bond,  ibould  take  place  of  the  fimple  contraA 
debts  ? 

It  was  infifted  for  the  plaintiff,  that  fhe  was  an  innocent 
young  lady,  greatly  injured  by  Sir  Charles  Cox,  who  pretend- 
ing to  be  a  fingle  man,  and  having  made  his  addrefles  as  fuch, 
had  drawn  her  in  to  marry  him  without  the  leaft  notice  or 
fufpicion,  that  he  was  a  married  man  ;  thdt  all  the  compaffion 
imaginable  was  due  to  a  lady  thus  betrayed,  who  might  have 
maintained  an  a(5lion  at  law  for  this  injury  ;  in  which  cafe, 
fuppofinglhc  I  coo/,  in  queftion  had  been  given  by  the  jury 

for 


Dc  Term*  S.  Michaelis,  1734. 


for  damages,  it  had  been  but  juft ;  and  if  fo,  if  was  furcly  no     L^dv  Cox'j 
Icfs  juft  in  the  hufband  to  give  her  a  bond  for  the  like  fum.  Cafe^ 

The  Mafter  of  the  Rolls  took  time  to  confider  of  the  cafe, 
and  at  length  gave  judgment,  that  this  bond  (hould  be 
poftponed  to  all  the  fimple  contrail  debts  owing  by  Sir  C/jarles 
Cox.  His  Honor  admitted,  that  if  the  bond  had  been  given 
upon  the  fir  ft  difcovery  that  Sir  Charles  was  married  to  a 
former  wife  then  living,  and  by  way  of  rccompence  for  that 
♦  injury,  and  thereupon  Sir  C/jarles  and  this  gentlewoman  had 
parted,  this  had  been  a  juft  bond,  and  for  a  meritorious  con- 
fideration ;  but  that  in  the  prefent  cafe  the  bond  was  not 
given  until  five  or  fix  years  after  there  had  been  a  difcovery 
of  the  former  marriage,  which  made  it  reafonable  to  think  it 
was  given  by  Sir  Charles  to  this  lady,  rather  to  induce  her  to 
continue  to  live  with  him,  than  upon  any  other  motive  ;  in 
which  cafe  the  bond  would  be  worfe  than  a  voluntary  one  ; 
for  then  it  would  be  given  for  a  wicked  confidcratlon,  that 
of  her  living  in  adultery  with  Sir  Charles ;  and  this  unfortu- 
nate lady,  whatever  the  confequcnce  had  been,  ought  to  have 
left  Sir  Charles  J  after  fhe  had  fully  difcovcrcd  he  had  a  former 
wife  living ;  that  if  fuch  bond  had  been  given  to  a  la.wful  wife 
after  marriage,  this  had  been  a  voluntary  bond,  and  (/?)  void  («)  Ante  222. 
againft  creditors,  much  more,  when  given  to  one  who  was 
no  wife,  and  upon  fuch  an  illicit  confideration.  (i) 


If  fuch  bond 
had  been  gi^a 
to  the  fecond 
wife  as  a  re- 
compencefortltf 
injur)'  done  her  * 
and  thTcupon, 
Hie  had  left  A  j 
it  had  been  a 
f!ood  bond,  and 
to  be  paid  be- 
fore any  fimple 
conciadt  debts* 

C*34i  J 


(i)  Reg.  Lib.  B.  1734.  fol.  ii3,by 
the  name  of  North  v.  Cox,  V.t  vide 
JiarcbiGne/s  of  Annandale  v.  Harr,j,<iUK, 


2  vol.  432.     14'aikcr  v.  Perkins,  3  Burr. 
1568.     Pritjl  V.  Parrot,  2  Vez.  160. 


The  Cafe  of  the  Creditors  of    Sir  Charles 

Cox. 

ANOTHER  part  of  this   cafe  was   referved   for   the 
further  confideration  of  the  court,  and  was  as  follows  : 

Sir  Charles  Cox,  poflcfled  of  a  term  for  years  made  a  mort- 
gage thereof,  and  died  poflefled  of  the  equity  of  redemption 
of  the  faid  mortgage,  and  leaving  greater  debts  due  from  him 
at  his  death,   than  his  eflate  would  extend  to  pay.     Where* 

fcir  bond,  and  fume  by  fimple  contrail  3  the  equity  of  redeipptioji  is«(^uitable  aflVts, 
t0  all  t)i«  debts  equally.  - 


Cafe  8g. 
Sir  JosEptf 
Jfkyll, 
iVlaftcr  of 
the  Rolls 

2E4.  Ca.  Ab. 

462.  pi.  19. 

463.  pl.2i.a2. 
469.  pi.  2  r.  21. 
One  poffeflcd  of 
a  term  for  yean, 
mortgages  it, 
and  dies,  leav- 
ing debts,  fome 

and  iliall  be  liable 
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The  Cafe  of 
the  Crciiitors 
of  Sir  Charles 
Cox. 

1*34^  3 


it)  See  1  Vern. 
»^j.  Morgan  V. 

Lord  Sherrard* 

But  where  a 
bond  is  given 
to  B-  in  tru(l 
for  A>  who<iie$; 
the  money  due 
on  the  bond  ih all 
be  paid  in  a 
courfe  of  ad- 
tninift ration ; 
fo  if  there  be  a 
tcim  for  years  to 
B.  in  trull  tar 

[*343  ] 


Upon  the  queftion  was,  whether  this  mere  equity  of  redemp^ 
tion  was  *  only  equitable  ailcts,  and  diftrtbutable  equally  ^r^ 
rat^U  among  all  the  creditors,  without  regard  to  the  degree  or 
quality  of  their  debts  ;  or,  whether  it  (hould  be  applied  in  a 
courfe  of  adminiftration ;  in  which  laft  cafe  the  bond  creditors 
would  fwallow  up  all  the  aficts,  without  leaving  any  thing  for 
the  fimple  contra6l  creditors. 

And  his  Honor,  after  time  taken  to  confider  of  it,  delivered 
his  opinion  with  folemnity :  that  this  equity  of  redemption 
was  equitable  aflet^  only,  the  mortgage  being  forfeited  at  law« 
and  the  whole  eftate  thereby  veiled  in  the  mortgagee  ;  and  it 
being  now  become  precarious  and  doubtful,  whether  it  would 
prove  worth  redeeming  ;  alfo,  for  that  the  quantum  of  the 
money  due  on  the  mortgage  was  uncertain,  forafmuch  as, 
when  the  executors  of  the  mortgagor  (hould  be  admitted  to 
redeem,  they  muft  pay  cofls,  which  in  equity  arc  confidcr- 
able;  fo  that  it  cannot  now  be  known,  what  the  furplus  mo* 
ney  on  the  redemption  would  amount  to  upon  the  account 
taken.  Wherefore  this  right  of  redemption  being  barely  an 
equitable  intereft,  it  was  reafonable  to  conftrue  it  equitable 
(l)  aflets,  and  confequently  diilributable  amongft  all  the  ere* 
ditors  pro  ratd^  without  having  refpcft  to  *the  degree  or 
quality  of  their  debts ;  all  debts  being  in  a  confcientious  regard 
equal,  and  equality  the  higheft  equity  ^  accordingly  it  was 
[a)  fo  decreed.     But, 

Secondly^  The  court  declared,  that  where  a  bond  is  due  to 
J,  but  taken  in  the  name  of  £.  in  truft  for  A*  and  A.  dies  ^ 
this  muft  be  paid  in  a  courfe  of  adminiftration  \  for  in  fuch 
cafe  there  can  hardly  be  any  difpute  touching  the  quantum  of 
the  debt,  feeing  the  *  principal,  intereft,  and  alfo  the  cofts, 
muft  be  paid  to  the  obligee  in  the  bond;  whereas  in  the  pther 
cafe,  the  cofts  muft  be  paid  by  the  party  coming  to  redeem. 
For  the  fame  reafon.  If  a  term  for  years,  be  taken  in  the  name 
of  B.  in  truft  for  A.  this,  on  the  death  of  J,  the  ce/!uy  qui 
truj}j  will  be  legal  aflets  j  for  here  the  right  to   the   thing  is 


(i)  For  the  whole  intcreft  being  for- 
feited at  law,  the  creditor  can  liave  no 
judgment  againll  the  heir  in  rcfpecl  of 
it  ;  fo,  in  a  mortgage  in  fee  ;  other- 
wile,    where   an  inheritance    h  mort- 


gaged for  a  term  of  years,  in  which  cafe 
the  creditor  may  have  judgment  at  law 
with  a  cej/et  executto  during  the  teroif 
Plunktt  v.  Penjcn,    z  Atk.  290. 

plain 


Dc  Term.  S.  Michaelis,  1734. 


The  Cafr  of 
the  Crcdiiors 
of  Sir 
Charlcs 
Cox. 

If  a  bill  be 
brought  by  « 
fimple  cuntraft 
creditor  on  be. 
baifof  himfelf 
and  the  reft  of 
the  creditort  of 
J.  S.  to  be  paid 
their  dcbts»  and 
there  it  a  de- 
cree, that  the 
ptf totl/F  and  the 
ic(tof  the  cre- 
ditors (hiM  amnt 
before  the   Ma- 
no  more  than  a 


plain,  and  if  the  truftce  contefts  it,  he  muft,  prima  faciei  do  it 
on  the  .peril  of  paying  cofts.   ( i ) 

Thirdly^  The  court  apprehended,  that  if  a  fimple  contraft 
creditor,  on  behalf  of  bimfelf  and  the  reft  of  the  creditors, 
were  to  bring  a  bill  and  obtain  a  decree,  that  he  and  the  reft 
of  the  creditors  (hould  come  in  before  the  Mafter,  and  be 
paid  all  their  debts  ;  and  that  an  advertifement  be  put  in  the 
Gazetu  for  that  purpofe  :  here  any  bond  creditor  coming  in  on 
the  foot  of  the  decree,  (hould  be  paid  only  pro  rati  with  the 
fimple  contra<5^  creditors ;  for  his  coming  in,  implies  a 
fubmifrion  to.  the  decree.  And  this  was  thought  to  be  clear. 
But, 

fterand  prove  their  debts ;  bond  creditors  Coming  in  under  the  decree  fhall  be  paid 
proportion  with  the  fimple  contra^  creditors. 

Fourthly^  The  court  inclined  to  hold  further,  that  if  fuch 
bond  creditor  would  lie  by,  having  notice  of  the  decree,  and 
^advertifement  intbe  Gazette^  (notwithftanding  every  one  is  in 
many  cafes  obliged  to  take  notice  of  a  Us  pendens)  and  after  ^^J'Jf^^rb* 
fuch  lying  by,  fliould  bring  his  aflion  at  lawagainft  the  exe- 
cutor or  adminiftrator  of  the  obligor  ;  though  at  law  the  latter 
may  not  be  able  to  defend  himfclf,  ytt  his  Honor  thought  that 
in  this  cafe,  an  equity  would  arifc  in  favour  of  fuch  executor 
cr  adminiftratcr,  and  of  the  fimple  contra£l  creditors,  to 
compel  the  bond  creditor,  to  come  in  and  accept  of  a  propor* 
tion  of  his  debtrateably  with  rhe  fimple  contraft  creditors.  (2) 
But  however  ftronglyhis  Honor  inclined  to  beof  this  opinion, 
he  faid,  it  was  no  part  of  his  judgment.  Ncvcrthclefs  he  de- 
clared, he  fliould  always  do  his  utmoft  to  extend  the  rule  of 
diftributing  equitable  afi'ets  equally  amongft  all  creditors.  Sec 
7.  Fern.  435.     Shepbard  verfus  Kent* 

This  refolution  was  communicated  to  me  by  the  Mafter  of 
the  Rolls  himfclf,  January  17,  1734.   (3) 
Loyd 


until  the  exe-, 
cuior  has  paid, 
iway  all  the 
alTcts  under  the 
decree,  he  (bally 
it  f«cmb,  be 
bound  to  take 
pro  rata  wiih 
the  fimple   con- 
traft  creditors. 

[  344  J- 


(i)  Vide  Plunlcety*  Penjln^  ub  fup, 

(2)  As  to  the  third  and  lourrli  points 
it  has  been  fince  fettled  otherwifr,  vide 
McrruiV.  Bank  of  England ^  Ca.  temp. 
Tal.  217, 

(3)  At  the  hearing  of  the  caufcs  of 
North   V.  Cox,   and  Spencer  v.  Cox,   in 


tliereby  dircrted,  the  Mailer  fliould  dif- 
tinguiih  which  were  legal  and  wlii'ch 
were  equitable  afTets  of  Sir  Charus  (  ox, 
and  that  fuch  as  were  legal  ailcts  lhou!d 
be  applied  in  a  courfe  of  adminiftration, 
and  inch  as  were  equitable  ftiouIJ  l>e 
applied  pari  pajfm  in  paying  tlu-  f.*;l.itor*s 


Mich.    I7  34>    i^  was  ordered,  (  .inongft    •  debts  not  latiiLcd  out  of  the  legal  wiX^ 
other  things)  that  in  tdkia^  the. iccounts      but    fuch  of   the  crcUitori   as    ih  ;uld 


Dc  Term.  S.  Michaclis,  1734. 


Cafe  90. 
Lord  Chan- 
cellor Tal- 
bot. 


Loyd  &  ux'  &  al'  verfus  Spillet  &  al'. 


JOHN  Stamps  uncle  of  the  two  plaintiffs  the  feme  coverts^ 
fcifed  in  fee  of  a  confiderable  real,  and  poffefled  of  a 
great  perfonal  edate,  made  his  will  dated  the  28th  of  Marth 
1 721*  and  thereby  devifed  all  his  real  and  perfonal  eftate  to 
the  defendant  5////^/,  and  another  truftee,  ffince  dead)  their 
heirs,  executors  and  adminiftrators,  in  truft  to  pay  15/.  fer 
annum  Z'piccc^  to  the  plaintiffs  his  two  fifters,  (the  wives  of 
the  other  plaintiffs)  for  their  lives,  and  after  fome  pecuniary 
legacies  thereby  given,  then  in  truft,  as  to  the  furplus,  fir 
thofe  ptrfons  that  are  commonly  calUd  Diffinting  Aftnijiers^  par- 
ticularly 35/.  perannum^  to  the  diffenting  minifter  at  Rtading^ 
in  Berksy  the  like  annuity  to  the  diffenting  minifter  at  IVare* 
bamy  the  like  *  to  him  at  JViymoutb  in  Dorjetjhire  *^  and  gave 
300  /.  a-piece  to  the  defendant  the  truftee,  and  the  other 
and  gives  300!.^  truftce  dcccafcd,  and  20/.  per  annum  to  each^  while  they  took 

legacies  to  his  .  •  1  /» 

truftees.    Af-      care  in  executing  the  trutr. 

terwards  the 

feftator,  by  two  deeds  of  a  fubfequent  date,  conveys  all  his  real  eftate,  and  makes  a  gift  of  his  per- 
itinal  eiUte  to  the  ufe  of  the  fdme  troftees  and  their  heirs,  Sec,  provifo  both  deeds  to  be  void,  on 
his  tenderer  los.  to  them.  There  was  aifo  a  provifo  in  the  will,  that  if  the  fifters  difputedthe 
will,  they  Aioald  forrtit  their  annuities.  Tei^ator,  after  he  had  executed  the  deeds,  ilill  kept  the 
fame  in  his  own  cuftodv.  The  trutlees  rrfufe  paying  the  fiflers  their  annuities,  who  thereupon 
tring  their  bill,  infilling  that  the  deed  had  revoked  the  will ;  and  that  there  was  a  refulting  truft 
forthem  as  heirs  at  law;  or  at  leaft  that  they  (the  fifters)  were  inti tied  to  their  15I.  per  anoum 
annuities.  The  defendant  iniifteJ  on  the  plaintiffs  having  forfeited  their  annuities  j  decreed  that 
tY»e  annuities  (hould  be  paid  to  the  twu  fiJlers  the  plaintiffs,  but  the  furplus  to  go  to  the  diflentif^ 
^niftert. 

C*34S  3 


a?q.  Ca.  Ab. 
a41.pl.  30. 
776.  pi.  25. 

A.  devifes  ail 
his  real  and  per- 
Ibnal  eftate  to 
tniftees,  their 
heirs  and  execu- 
vany  in  trull  to 
payisl.  per 
annum  to  the 
plaintiffs  his 
two  fiflers  for 
their  live*,  and 
after  feveral  le- 
gacies, the  fur- 
plus  in  truft  for 
the  diflcpting 
miniftcrs  at 
Reading,  &c. 


feceive  any  fatisfa^ion  out  of  the  legal 
ailets,  were  not  to  receive  any  thing  to- 
wards fatisfaftion  of  the  remainder  of 
their  debts  out  oi  the  equitable  afleis, 
until  all  the  other  creditors  of  the  faid 
teilator  (except  H tut  en,  and  his  wife, 
who  was  the  Icccnd  wife  of  Sir  Char  Us 
Cex,  as  above-mentioned)  fhculd  out 
of  the  equitable  aflets  receive  towards 
fatisfaftion  of  their  refpedive  debts  fo 
much  as  would  make  them  up  equal  in 
proportion  to  their  refpedive  debts, 
with  the  creditors  who  had  received  out 
of  the  legal  aflets  ;  and  the  conlidera- 
t}0Q  of  cofts  was.rcferved.  Reg.  Lib. 
1734.  fol.  113,  No  farther  order 
t,  die  confinnation  of  a  feparate 


report)  appears  to  have  been  made  in 
thefe  caufes  until  Nil.  term,  1740, 
when  the  Mailer's  general  report  was 
confirmed.  Reg.  Lib.  B.  1740.  fol. 
125,  134,  Upon  looking  into  the 
Mailer's  report  it  appears,  that  the  only 
two  creditors  being  in  equal  degree,  the 
Mailer  declined  to  diflinguifh  which  were 
legal,  and  which  were  equitable  afTeti. 
So  that  the  point  wss  not  in  faft  deter- 
mined. The  cafe  of  Spencer  v.  Biffin 
cited  in  2  Atk.  291 .  was  probably  the 
fame  caufe  with  Sj>ence  v.  Cox,  as  it  ap- 
pears by  the  Regiiler's  book  that  Btffin 
was  the  maiden  name  of  Sir  Chariis^s 
fecond  wife. 

After* 


De  Term.  S.  Michaclis^  J734* 

Afterwards  by  a  deed  of  a  fubfequent  date  to  the  will,  the  Loydi;. 
teftator  conveyed  all  his  real  eftate  unto  and  to  the  ufe  of  the  Spille  i . 
faid  truftees  and  their  heirs,  with  a  provifo  to  be  void,  on 
tender  of  lOs.  And  by  another  deed  of  the  fame  dace  he 
granted  all  his  perfonal  eftate  to  the  fame  truftees,  to  be  void 
alfo  on  tender  of  the' like  fum  of  lOs.  both  which  faid  deeds 
the  teftator  kept  in  his  own  cuftody,  and  foon  after  died. 

The  truftees  forfome  time  paid  the  15/,  a-picce,  to  each 
of  the  teftator's  lifters  i  but  afterwards  refufcd  to  continue  the 
payment  thereof,  and  did  like  wife  refiife  to  pay  any  of  the 
diftenting  minifters  ;  but  received  the  rents  and  profits  of  the 
premtfles  to  their  own  ufe. 

The  two  fiftera  and  their  bufbands  brought  this  bill  in 
equity  againft  the  furviving  truftee,  infifting  that  the  deed  of 
conveyance  of  the  real  eftate,  and  the  deed  of  gift  of  the  per- 
fonal eftate  being  fubfequent  to  the  will,  did  plainly  revoke 
fuch  will ;  and  the  conveyance  and  deed  being  voluntary, 
without  any  confideration,  and  the  defendant  being  intended 
to  be  but  a  truftee,  a  refulcing  truft  muft  arife  for  the  plain- 
tiffs the  heirs  at  law ;  which  was  faid  to  be  ftill  much  the 
ftronger,  in  that  the  plaintiffs  having  inquired  by  the  bill, 
whether  the  teftator  Stamp,  intended  the  premifTes  fliould  be  to 
the  ufe  of  the  defendant,  or  that  the  defendant  and  the'  other 
truftee  deceafed  (hould  receive  the  profits  for  their  own  be- 
nefit ;  the  defendant  in  his  anfwer  had  faid,  he  could  not  tell 
whether  the  faid  Stamps  the  teftator  did  or  .did  not  fo  intend  ;  [  0^5  ] 
and  the  plaintifFs  having  prayed  by  their  bill,  that  if  the  court 
fliould  be  of  opinion  they  were  not  intitled  to  a  refulting  truft 
in  the  whole  eftate ;  that  in  fuch  cafe  they  might  at  leaft  be 
decreed  their  arrears  of  that  fmall  annuity  of  15  /•  per  annum 
a-piece :  the  defendant  in  his  anfwer  thereto,  had  infifted  ou 
there  being  a  claufe  in  the  will,  that  if  the  teftator's  heir  at  law 
fliould  difpute  the  will,  then  they  (hould  forfeit  their  annuities ; 
and  fubmitted  it  to  the  court,  whether  the  plaintiff's  had  not 
by  profecuting  this  their  fuit  forfeited  their  (aid  annuities. 

The  Lord  Chancellor  declared,  he  very  much  difliked  the 
defence  that  bad  been  made  in  controverting  the  payment  of 
thefe  fmall  annuities  of  15/.  per  annum^  a-piecc  to  the  wives 
of  the  plaintiffs,  and  infifting  that  they  were  forfeited  by  this 

T  2  their 


De  Term.  S.  MkhaelU^  I73i* 

LoTD  9.       their  bill;  and  obfenred,  that  the  teftator  plainly  intended  the 

SriLLCT.       annotties  of  15/.  ftr  stmum  a-piece,  to  (he  plainiiiFii  his  fifters 

and  coheirs ;  and  that  the  furplus  of  his  eftate  (hould  go  to 

thcfe  diflencing  niinifters ;  that  the  defendant'^  own  anfwer 

made  it  appear  evidently  that  he  was  defigned  to  be  but  a  bare 

trtt&ee  \  and  the  rather,  for  th«t  a  liberal  legacy  of  300  L 

and  likei^fe  the  ^oL  per  animm  iaiary  were  allowed  to  the 

defendant;  that  the  fubfequent  conveyance  of  the  land,  and 

deed  of  gift  of  the  goods,  were  not  defigned  to  prejudice  the 

wiicfc  a  &Ue-    charity  for  the  diflenting  minifters,  but  to  (irengthen  it ;  and 

«^d^°IS       *^  ^"^^  *  further  argument  of  the  intention  of  the  teflator,  that 

icfokcawiiL       the  defendant  fliould  not  have  the  premifl*es  to  his  own  ufe, 

inafinuch  as,  after  the  deeds  of  the  land  and  goods  were  cxecu- 

eed,  ftill  they  were  kept  in  the  cuflody  of  the  teftator  ;  £0  that 

as  the  deeds  were  intended  only  by  way  of  truft  in  the  truflees, 

it  was  more  reafoaaUe  toeftabltlh  this  tntft  on  the  foot  of  the 

wilL 

[  jxy  1  A^  vith  regard  to  the  annuldes ;  his  Lordfhip  decreed, 

ki^lf^k^'      datthe  arrears  and  growing  payments  thereof  belonged  to 

tdf,9€dcnit»     the  pkuntifli,  who  were  intitled  alfo  to   their   cofts;   and 

u7m  ^!!d^   thott^  it  was  prayed,  that  thefe  cofts  might  come  out  of  the 

tkf ^dlbtt      ^^^  (which  the  defendant  urged  would  be  the  fame  benefit 

to  the  pliintifis)  yet  the  court  dented  it,  as  tending  to  leflen 

the  charity,  and  (aid,  the  defendant  the  truftee  had  made  fo 

ill  a  defence,  as  not  to  have  deferved  the  lead  favour  by  this 

decree,  (i) 

____ • — ^ — .. . _ 

(1)  Eilldi&oi&d  ss  to  every  thing  Atk.  148,'    Et  vide  Ad/hgtcn  \\  Cam, 

but  the  paiyineQt  of  the  annuities,  Reg.  3  Atk.  141 .     Juornej  GexeraJ  w  Ccii, 

Lib.  B.  (754*  fol.  74«     Aifirsied  on  a  x  Vcz.  273. 
rcbczxiiig  Mon  Lord  Jtlardwckc,   z 


D  £ 


/ 
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Term.  S.   Hillarii,  i734. 


Harris  verfus  Pollard  &  al\ 

•^  Cafe  91. 

UPON  a  bill  of  revivor,  one  of  the  defendants  by  his  ]1^yi^,^ 

anfwer  infiftedy  that  the  plaintiff  was  not   intitlcd  to  Maflerofthe 

'cvive  ;.  but  this  being  infifted  on  by  the  anfwer  only,  and  not  ^^^^^* 

l>y  way  of  plea  or  demurrer,  upon  my  moving  at  the  Rolls  *.  pi.^f 

that  proceedings  might  ftand  reviired,  his  Honor  granted  the  Revivor. 

Aiotion,  having  at  the  fame  time  fpoken  with  the  rcgifter  |[^[^/^.f^^^J|f* 

touching  the  pradice.     Though  I  apprehended  that  the  prac-  anrwenngbe 

ticcof  reviving  proceedings  was  only  upon  the  defendant's  wm'Lderpro- 

^inne  for  anfwering  being  out,  or  upon  the  defendant's  anfwer-  cecdingsto  b© 

•  ^  «^  »  revived*     So 

''^g  and   not  oppofing  the  revivor.     However,  his  Honor,  though  the  dc- 

^^»ien  he  granted  my  motion,  faid,  the  plaintiff  ought  to  (hew  ^^^^i^^-n^'fjft^,** 

*^^  had  a  good  title  to  revive,  otherwife  at  the  hearing  of  the  ^^^t  the  pUintifF 

^^•^  .It  L-        i_       t       #•  •  is  not  intitled 

^^Ule  he  might  happen  to  take  nothing  by  the  fuit.  to  revive  j  for 

^fc  this  ought  to  be 
^^^^*^  either  by  plea  or  demurrer ;  but  if  in  fuch  ca(e  it  appears  at  the  bearing  that  the  plaiatiff  had 
^    ^itle  CO  i8?We,  he 'cannot  have  a  decree. 


*   Orlando  Humphreys,  Efq;  and    Hcllcn  his   Cafe92. 
A^Tifc,  verfus  Sir  William  Humphreys,  Bart.     ^'^  ^^^n- 

^""fc^H  E  bill  was  brought  by  the  plaintiff  OrAz/r^i?  Htimphreys^  2  Eq.  Ca.  Ab. 

-^'    znd  HeUen  his  wife,  againft  his   father.   Sir  IVil/iam  11^'^]'^^' 

'^'^^^mpbreysj  hart,  for  an   account  of  the  pcrfonal  eftate  of  Parties. 

^  ^^lonel  Lancajhire^  dcccafcd.  in  a  bill  for  an 

account  of  the 
^^''ional  eftate  of  J*  S.  though  the  perfoo  who  has  a  rigl  t  to  adminifter  to  J.  S«  be  a  party,  yet  this 
^^   Clot  fufficient,  without  a<iminiltration  actually  taken  cut* 

[  *  3+9  ] 
Colonel  Ltf»a^ir#  by  his  will  gave  lO^OCo/.  to  his  wife 

^^^^^t\So  10,000/.  to  his  daughter  and  only  child  Hellen^ 

T  3  and 


REYS  *U. 

Humph- 
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Humph-  and  after  fotne  other  legacies,  difpofed  of  the  furplus  of  his 
perfonal  eftate  in  manner  following:  one  third  to  his 
wife,  the  remaining  two  thirds  to  his  daughter,  and  made 
his  wife  and  his  brother  —  Lancajhire^  executors  of  his 
will,  and  died. 

The  defendant.  Sir  ff^iHlam  Humphreys^  married  the  widow 
of  Colonel  Lancajhirij  and  fome  time  after  the  plaintiff  Ori^nJ^ 
Humphreys  married  HelUn  his  only,  daughter ;  upon  which  in- 
termarriage the  defendant,  Sir  ff^tUiam,  made  an  ample  fcttle- 
ment  upon  his  fon  the  plaintiff,  Orlando  Humphreys^  and  HelUn 
bis  wife ;  but  afterwards  the  plaintiff  falling  out  with  his 
father,  brought  this  bill  againft  him  for  an  account  of  the  per- 
fonal eftate  of  colonel  Lancajhire:  at  the  time  of  bringing 
which  bill,  Hellene  the  widow  of  colonel  Lancajhire^  and  after- 
wards the  wife  of  the  defendant  Sir  TVilUam^  was  dead,  and 
the  brother  of  colonel  Lancajhire^  was  dead  alfo ;  fo  that  there 
was  no  executor  or  adminiftrator  of  colonel  Lancajhire^  party 
[  35^  ]  to  the  bill ;  for  which  reafon  the  defendant  demurred  to  fuch 
part  of  the  bill,  as  demanded  an  account  of  the  perfonal 
eftate  of  colonel  Lancajhire ;  which  demurrer  coming  on  to 
be  argued  before  the  Lord  Chancellor, 

It  was  infifted,  that  the  plaintiff  Helkn^  wife  of  the  plaintiff 
Orlando  Humphreys^  as  (he  had  a  right  to  adminifter  to  her 
father,  colonel  Lancajhire^  and  in  regard,  though  any  other 
perfon  fhould  by  furprize  get  adminiftration  to  him,  yet  fuch 
perfon  would  be  a  truftee  only  for  the  plaintiff  Hellen  the 
daughter;  and  as  the  plaintiff  HelUn  the  daughter,  who  had 
the  only  right  to  the  adminiftration,  was  a  plaintiff  before  the 
court ;  this  was  fufHcient,  and  the  court  might  order,  that 
the  plaintiff  Hellen  fhould  forthwith  take  out  adminiftration  to 
her  father. 

Lord  Chancellor :  There  can  be  no  account  taken  of  the 
perfonal  eftate  of  colonel  Lancajhire^  without  making  bis  exe- 
cutor or  adminiftrator  a  party  to  the  bill ;  for  ought  appears 
to  the  contrary,  there  may  be  debts  due  from  colonel  Za/f- 
cajhire^  which  may  take  up  great  part  of  the  affets  j  and 
therefore  the  adminiftrator  of  the  colonel  muft  be  made  a 
party,  elfe  no  proper  account  can  be  taken ;  and  if  any  ac- 
count fhould  in  fa(^  be  taken^  it  may  be  all  overhaled  again, 

when 
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I  facli  admiruftration  (ball  be  taken  t>ut.     Therefore  [AJ      Humph- 
r  the  demurrer.  ( i )  rkys  v. 

Afterwards,  to  help  this  defe£!,  the  pUintiff  Hefffw^  the        ieys. 

of  the  plaintiff  Ortanda  Humphreys^  took  out  letters   of  tw  U]]  charg- 

niftration  to  her  father,  and  charged  the  fame  br  way  of  ^^*  "^y^i  «>*  *- 

(dment  to  the  biil,  having  obtained  an  order  for  fucli  marten  which 

J  .  arofejftcrche 

'^"*^n^*  fiOngofihcbUi, 

aud  tbcrdore 
for  a  fupplemental  bill ;  and  thoogfi  this  was  pleaded  to  tbe  biJI,  yet  the  pica  was  over-mlcii  - 
:  fnch  mattera  may  be  charged,  cldber  by  way  of  tuppIemeBtal  or  axaftadod  bill.  ' 

>  which  amended  bill  the  defendant //riuiln/ as  to  that  part      [^351   ] 

>f,  which  prayed  an  account  of  the  perfonal  eftate  of 

el  Lancajhin^  that  the  taking  adminiftration  was  fubfe- 

:  in  time  to  the  original  bill,  and  therefore  it  ought  to  be 

ed  byway  of  a  fupplemental,  not  an  amended  bill;  and 

ather,  forafmuch  as   every   amendment,  though  made 

filing  the  original  bill,   is   fixed  to,  and   becomes  part 

>f ;  fo  that  the  bill  was   filed  by  an   adminiflratrix,  as 

and  yet  would  appear  to  be  filed  before  tbe  adminiflration 

out,  and  confequently  before  the  right  to  fue,  com* 

!d. 

;  the  Lord  Chancellor  with  great  clearnefs  (and  not 
jt  fome  warmth  in  rcfpcft  of  the  delay)  over-ruled  (2) 
;a,  obferving,  that  the  mere  right  to  have  an  account  of 
rfonal  eftate  was  in  the  plaintiff  HeUtn  the  daughter,  as 
is  the  next  of  kin  to  her  father,  colonel  Lancajhtn ;  and 
fufHcient,  that  fhe  had  now  taken  out  letters  of  adrni* 
ion,  which,  when  granted,  related  to  the  time  of  the  cutor,  before  ' 
rf  the  inteflate,  like  the  cafe  where  an  executor,  before  Tbin^and^lir. 
•vine  the  will,  brings  a  bH),  yet  his  fubfequcnt  proving   terwardi  prr ve» 

.,         ,        r     1    1  .11  1  t.         »-      .  t.  1        the  will,  fu.h 

II  makes  fuch  bill  a  good  one,  though  the  probate  be  fubfequenrpio. 
it  filing  thereof.  ♦  Wherefore  his  lordfhip  rcfented  this  ^fn^  g^d  on*'\ 
an  affeilcd  delay,  and  held,  that  the  taking  out  letters      [  ^35 2  ] 


See  the  cale  of  Clelattd  vcr Cms  Clelandy  Precedgnis  im  Chancery  64,  where  an 
Q  of  this  kind  was  over-ruled,  and  the  making  the  wife  a  party,  who  had 
I  herfelf  of  her  hulband's  perfonal  cilatej  and  difpofcd  oi  it,  and  who 
d  to  be  the  perfon  by  law  intitlcd  to  adminiftration,  though  fhe  denied  by 
(rer  that  &e  had  taken  adminiflration^  was  held  fufHcient. 

•g.  Lib.  A,  1733,  fol.  402.  (2)  Reg.  Lib.  A.  173+.  foUaio. 

T4  of 


RuMPR- 
RB-YS  V* 

Humph- 
reys. 

Cafe  93- 
Lord  Chan- 
cellor Tal- 
bot. 

The  equity  of 
redemption  of  a 
mortgage  comet 
to  a  ^me  co- 
^rt,  againft 
whoin,  and  her 
huA>and  a  bill 
is  brought  to 
foreclose  $  the 
feme  covert  fliall 
,  her  hu(ban(l. 

In  aforeclofure 
agamft  an  in- 
fant, though  the 
infant  has  (ix 
months  alter 
he  comet  of  age, 
to  ^ew  caufcy 

Ac*  ycc  ^c  c**^' 
aotnivc)  into 
the  account, 
nor  €ven  re- 
deem* but  only 
Aew  an  error  in 
the  decree. 
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of  adiuiniftration  might  be  charged  either  by  way  of  liipplfl 
ment  or  amendment. 


Mallack  'ver/us  Gal  ton* 

IF  a  feme  before  her  marriage,  or  the  anceftors  of  a  feme^ 
mortgage  lands,  and  the  equity  of  redemption  thereof 
comes  to  a  feme  covert ;  upon  a  bill  brought  by  the  mortgagee 
to  foreclofe,  the  feme  is  liable  to  be  abfolutely  foreclofed, 
though  during  the  coverture,  and  (hall  have  no  day  given  to 
her»  or  her  heirs,  to  redeem  after  the  coverture  fhall  be  de- 
termined, (i) 

be  foreclofed  abfolutely,  and  ihiUl  have  no  time  to  fhew  caufe  after  the  death 

Alfo,  in  cafe  of  a  decree  of  foreclofure  againft  an  infant^ 
though  fuch  infant  (badl  have  fix  months  time  after  he  comes 
o(  age,  to  (hew  caufe  againft  the  decree ;  yet  he  is  not,  when 
he  comes  of  age,  to  ravel  into  the  account;  nor  is  he  b 
much  as  intitled  to  redeem  the  mortgage,  by  paying  what  is 
reported  due,  but  is  only  intitled  to  (hew  an  error  in  the  de^* 
cree.  Both  tbefe  points  were  clearly  laid  down  by  the  Lord 
Chancellor,  as  agreeable  to  the  conftant  pradlice.  [Bl 


[B]  In  the  cafe  of  Lj tie  \cr{\is  Willis,  heard  at  the  Rolls,  ijthof  A/a^,  *730- 
this  was  admitted  by  the  couniel  on  both  fides,  and  alfo  by  the  court,  to  be 
the  fettled  pradiice. 


(1)  To  a  bill  by  the  widow  to  fet 
aficie  adecree  of  foreclolure  and  to  be 
let  into  redemption,  the  mortgagee 
pleaded  the  proceedings  and  decree  in 
the  former  caufe,  by  which  it  appeared, 
that  the  prefent  plaintiif,  while  {overu. 


had  joined  with  her  huiband  in  a  fur- 
render  of  the  copyhold  ellate  in  quef- 
tion,  which  was  fettled  upon  her  in 
jointure,  and  had  been  foreclofed.  And 
the  plea  was  allowed.  Reg.  Lib.  B. 
1734.  fol.  189. 


B  E 
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[  353  ] 


Fowler  verfus  Fowler*  r-  #• 

^  Cafe  94. 

Lord  Chan- 

THE  defendant's  dcceafed  huftand,  in  confideration  of  cellor  Tal- 

a  marriage  then  intended,  and  afterwards  folemnized,  bot. 

and  of  a  confiderable  portion  brought  by  the  defendant,  fettled  *  ^^"  ^^  ^^* 

JOG  /•  fir  annum  in  truft,  for  her  feparate  ufe  for  pin-money ;  ^<;$*  P^*  ^^ 

two  years  arrears  whereof  became  due,  and  then  the  hufband  marrUge  fettled 

made  his  will  j  wherein  exprcffing  great  affeftion  for  his  wife,  ^°°*•  P"  *?"• 

'                           r            o  o                                                     »  piQ  money  la 

he  gave  her  a  legacy  of  500/.    After  the  making  of  the  will  tmft  for  hU 

another  year's  arrear  incurred,    and  then  the  huiband  died.  It^i^x^ y^^ 

The  queftion  was,  whether  the  500  /.  legacy,  being  more  than  ]^n**i^e^"**°!r 

was  due  for  pin-money,  (hould  be  deemed  a  fatisfadion  for  ^^en  the'huf- 

the  faid  arrears  ?  give,  the  wife  a 

legacy  of  500 1. 

After  wktch  tbera  it  a  further  arrear  of  the  pin-money,  and  then  the  hufband  dies ;  this  legacy  beinf 
greater  than  the  debt^  decreed,  even  in  the  caft  of  the  wife,  to  be  a  fatisfadlion  of  the  arrears  of  pin- 
money  due  before  the  making  of  the  will, 

Ftrji^  The  Lord  Chancellor  admitted  it  to  have  been  the  [  354  ] 
general  pradice,  where  there  is  a  debt  due  from  the  teftator 
to  a  third  perfon,  and  the  legacy  given  to  fuch  perfon  is  as 
much,  or  more  than  the  debt,  to  hold  fuch  legacy  a  fatisfaSion 
of  the  debt ;  and  this  being  eftabliflied  as  a  rule,  (notwith- 
ftanding,  were  it  a  new  point,  he  (hould  hardly  have  come 
into  it,  and  it  had  with  great  reafon  been  urged  in  oppofition 
to  the  maxim,  that  a  man  ought  to  bejuftj  before  he  is  bountiful i 
that  where  there  are  aflets,  the  teftator  may  with  as  much  rea- 
fon be  conftrued  (tf)  both  juft  and  bountiful,  yet)  it  muft  be  (a)Salk.  155. 
•f  very  ill  confequence  to  unfeitle  or  alter  it;  becaufe  at  that 
rate  no  counfel  would  know  how  to  advife  his  client. 

SeconJfy^  Though  in  fome  cafes  parol   evidence  had  been  Parol  evidence 

allowed,  in  order  to  (hew  that  the  teftator  defigned  to   give  ^^'"c^^'ns  «he 

'                                                                              T         /I  teftator  $  inten- 

fuch  legacy,  exclufive  of  the  debt  i  yet  his   Lordlhip  faid  his  tion,noctobe 

r.r.;n:^.«  admitted. 

opinion 


¥0\\  LER. 


(c)i  Vol.  114. 
l*^}  a  Vera.  67  s- 


i  355  ] 
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opinion  was,  not  to  admit  fuch   evidence  ;  for  then  the  wit* 
nciTes,  and  not  the  teftator^  would  make  the  will. 

Thirdly^  Admitting  this  to  have  obtained  as  a  general  rule, 
ft  was  next  to  be  confidered^  hisLordibip  faid,  whetber  a  wife 
ought  to  be  excepted  out  of  fuch  general  rule.  Now  it  was 
true,  there  had  been,  on  fome  occafions,  and  in  fome  particu* 
kr  cafes,  a  diftindion  made  in  favour  of  a  wife,  fo  as  to  prefer 
her  to  any  other  legatee,  as  in  thofc  of  The  Duchejs  of  Beaufort 
verfus  The  Lady  GranvilUj  in  the  (^)  houfe  of  lords^  and  {}) 
Ball  verfus  Smithy  by  the  Lord  Harcourt^  where  the  wifc> 
being  executrix,  and  having  an  exprcfs  legacy,  wks  alfo  held 
intitled  to  the  undifpofed  furplus ;  yet  even  with  regard  to 
this  the  court  had  varied  in  their  determinations »  However^ 
fmce  no  precedent  had  been  altedged  in  favour  of  the  wife,  as 
to  the  point  in  queftion,  he  thought  that  the  legacy  given  to 
her  being  greater  than  the  debt,  it  ought  to  be  conftrued  a 
fatisfa£Honof  fuch  debt,  and  that  there  was  noreafon  to  except 
the  wife  out  of  the  general  rule.     But  that. 

Fourthly^  The  legacy  could  not  be  pretended  to  be  a  fatiC- 
fadtion  of  a  debt  incurred  after  the  date  of  the  wiU,  and  which 
at  that  time  might  poffibly  never  become  due.  ( i } 

Fifthly^  Where  pin-money  is  fecured  to  the  wife,  and  it  a{w 
pears,  that  the  hu(band  notwithftanding  provides  the  wife 
with  clothes  and  other  neceflaries,  this,  during  fuch  time  as 
the  wife  is  fo  provided  for  by  the  hufband,  will  be  a  (c)  bar 
to  any  demand  for  her  arrears  of  pin-money. 


Where  pin-rx«x- 

Bcy  It  fccured  to 

the  wife,  and 

the  hufband 

finds  her  In 

clothes  and  M- 

cefTiirics ;  this 

is  a  bar  as  to  any 

arrears  of  pin* 

money  incurred  during  fuch  time,     {t)  Sec  Vol.*.  84.  Powell  v.  Hinkey. 


( I )  Vide  Cbancff'i  cafe,  ante,    i  vol.  409.     Thomas  v,  Benuety  ante,  2  vol.  345. 


D£ 
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Miller  'oerfus  Miller  &  al'. 

ON  £  having  a  wife  and  a  Ton  that  was  his  only  child,  two 
days  before  his  death  made  his  will,  giving  thereby  to 
his  wife  150/.  per  annum^  in  long  exchequer  annuities,  du- 
ring her  widowhood.  After  which  the  fame  day  he  made  a 
codicil,  by  which  he  gave  to  his  faid  wife  a  further  exchequer 
annuity  and  600 /•  in  money,  to  be  paid  her  immediately 
after  his  death.  Subfequent  to  this,  and  about  an  hour  before 
his  death,  the  teftator  having  called  to  his  fervant  to  reach 
him  his  pocket-book,  took  thereout  two  bank  notes  for  300  A 
each,  and  another  note  for  100/.  (not  being  a  ca(h  note,  or 
payable  to  bearer)  all  which  notes  he  ordered  his  fervant  to 
deliver  to  his  wife  (then  prefent)  adding^  that  he  had  not 
done  enough  for  her.  But  the  wife  for  fome  time  declined 
taking  thefe,  having,  as  fhe  faid,  enough  already,  and  for  that 
it  would  injure  their  fon,  who  *  was  the  refiduary  legatee  in 
the  will.  Neverthelefs,  at  length  (he  was  prevailed  on  by  her 
hufband  to  accept  of  the  two  bank  notes,  and  alfo  the  other 
note.  After  which  the  teftator  by  word  of  mouth  gave  her 
his  coach  and  a  pair  of  his  coach-horfes,  bidding  three  wit* 
nefles  then  prefent  take  notice  of  it,  and  that  he  was  in 
his  fenfes,  who  accordingly  made  a  memorandum  thereof  in 
writing. 

On  a  bill  brought  In  the  name  of  the  infant  fon  by  his 
prochein  amy^  againft  the  widow  and  the  executors,  for  an  ac- 
count of  the  teftator's  perfonal  eftate,  it  was  infifted  on  be- 
half of  the  plaintiff,  that  fince  by  the  codicil  a  legacy  of  600/. 
was  given  to  the  wife,  payable  immediately  after  the  teftator's 
death,  the  delivery  of  thefe  two  bank  notes  amounting  to  juft 
the  fum  of  600  /.  was  a  payment  of  fuch  legacy  in  the  tefta- 
tor's life-time  ^  and  with  regard  to  the  other  note  for   loo/. 

which 


Cafe  95. 
Sir  Joseph 
Jekxll, 
M  after  of  the 
Rolls. 

X  £q.  Ca.  k\u 
356*  PJ-  a4- 
575'  Pl-  6. 
One  having  by 
his  wiil  given 
his  wife  600  T. 
in  money,  on 
his  death-bed 
ordered  his  fer- 
vant to  deliver 
to  his  wife^  then 
prefent,  two 
bank  notes,  pay- 
able to  bearer, 
amounting  to 
600 J.  faying,  be 
had  not  done 
enough  for  his 
wife  5  this  gift 
is  additional, 
and  ihall  not 
be  conftrued  a 
payment  of  the 
former  legacy 
in  the  teftator's 
lile-time. 

[  *357  3 
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MrLiER  7-.     which  was  not  payable  to  bearer,  that   was  merely   a  eh^fe  m 

MiLLtK.        a^hn^  and  confequcntly  could  not  pafs  by  a  delivery  thereof* 

Alfo  as  to  the  coach  and  horfes,  thefe  were  not  delivered  io 

the  teftator's  life-time,  for  which  reafon    the  widow    could 

have  no  claim  to  them. 

In  ex-fry  dcwatio       MojUr  of  the  RoUs  I  The  gift  of  the  600  /.  contained  in  the 
4z]i\try  muft  be    ^^^^  n«tes  was  a  donatio  caufa  mortis^  which  operates  as  fuch 

■lade  by  the 
party  in  his  fall 
fickncfi,  and  it 
may  be  to  a 
mife,  being  in 
nature  of  a  le- 
gacy, but  need 
not  be  proved 
with  the  wilL 
(«)  See  vol.  I. 
441.    Lawfon 
%,  Lawfon. 

£•358  i 


though  made  to  a  wife,,  for  it  is  in  nature  of  a  legacy,  but  need 
not  be  proved  (<?)  in  the  (piritual  court  as  part  of  the  teftator's 
will.  Neither  are  gifts  of  this  kind  good,  unlefs  made  by  the 
party  in  bis  laft  fickncfs.  And  though  in  the  principal,  cafe 
thefum  be  the  fame  with  the  600 /•  money  legacy  given  by 
the  codicil,  yet  the  manner  of  giving  thefe  notes,^  together 
with  the  cxpreilions  *  then  made  ufe  of  by  the  hufbaod,  de- 
claring that  he  had  not  fufficiently  provided  for  his  wife^ 
manifeftly  (bew  them  to  have  been  dcfigned  as  additional. 
On  the  other  hand,  the  wife  by  declining  at  firft  to  accept  of 
them>  appears  to  have  been  no  craving  woman. 

But  then  as  to  the  note  for  100/.  which  was  merely  a  cbi^ 
en  ailion^  and  muft  ftill  be  fued  in  the  name  of  the  executors, 
that  cannot  take  tSt{k  as  a  donatio  cauja  mortis^  in  as  nuich  as 
no  property  therein  (1)  could  pafs  by  the  delivery,  much  lefs 
can  the  widow  be  inlitled  to  the  coach  and  horfes,  of  which 
there  was  no  {a)  delivery  in  the  teftator's  life- time.  (2} 


There  cannot  be 
a  gift  of  a  bond 
•r  chofe  en  ac  • 
tion  by  way  of 
donatio  caufa 
mortis.     Nci- 
ther  can  any 
thing  operate  as 
fuch  without 
ba\ing  been  de- 
livered in  the 
teftator's  life-time  by  him  or  his  order 


(a)  Admitting  the  coach  and  horfes  not  to  pafs  to  the  widow  by  way  of  Jtnatk 
cauJa  mortii,  why  could  Ihe  not  be  intitled  to  them  as  by  a  nuncupative  will  I 


(1)  Sod  vide  Laiv/on  v.  La-w/on, 
nnte,  I  vol.4fI.  Snell^raiie  v.  Batley^ 
5  Aik.  214.     Iff ' arJ  wi 'unci  y    2  V'cz. 
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(2)  Reg.  Lib.  B.  1734.  foL  535. 


King 
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King  ^erfus  King  &  Ennis*  Crfe^B. 

Lord  Chan«- 
On  m  Appeal  from   a  De<rte  at  tin  Rolh.  cellor  TiiL- 

BOT, 

TH  £  bin  was^  that  a  mortgage  made  by  the  tcftator  of  Mofley  790. 

a  copyhcdd  devifcd  to  his  nephew,  might  be  difchargcd  23^?-p^*if^ 

ottt  of  the  perfonal  cftate  of  the  teftator,  and  if  that  not  ftiffi-  »55«  p';  s« 

cientt  o«t  of  the  reft  of  the  real  <ftate,  rcdempdonV  t 

copyhold  may 
•be  devlfed  without  being  furrenderedto  tbe  uie  ef  the  wlU« 

The  teftator  Thomas  King^  feifed  in  fee  of  fome  freehold  -^      ^^^^ 

lands^  and  alfo  of  fome  copyhold  lands  rn  Hackney  in  Middlefex^  IH^^  though  09 

had  mortgaged  the  copyhold  for  550  /.  to  the  defendant  Ennhj  bond  to  pay  the 

who  was  admitted  upon  the  faid  mortgage,  rioanl'aL'JeveVy 

lotn  implies  a 
^ebt^  therefore  an  heir  of  a  mortgagor  fhall  compel  an  application  of  the  perfonil  efltte  to  pay  oif  a 
mr^age,  noiwithftaadiiig  tkccc  was  no  covenant,  &c.  from  the  nortgagor. 

The  teftator  made  his  will  dated  the  firft  of  J^ly  1730,  [  359  ] 
whereby  reciting,  that  he  had  &irrendered  the  copyhold  to  the 
ofe  of  his  will,  he  devlfed  the  copyhold  premifTes  to  his  ne« 
phew  the  plaintiff  and  bis  heirs  \  and  after  all  his  debts  paid, 
he  devifed  all  the  reft  and  refidue  of  his  eftate  real  and  per- 
fonal to  his  Ton  the  defendant  Thomas  King  and  his  heirs,  leav* 
sng  his  (aid  fon  executor^ 

The  plaiatiff  the  nephew  brought  his  bill  againft  the  tefta-* 
tor's  fon  and  the  mortgagee,  fetting  forth,  that  there  was  a 
bond  for  the  payment  of  the  mortgage   money,  which  the 
wiortgagee  by  his  anfwer  confefled,  (and  note,  this  bond  was 
admitted  at  the  bearing  at  the  Rolls)  and  the  words  of  the    Adevifeofone*« 
will  being,  ^*  that  after  all  the  teftator's  debts  paid,  the   reft   paid,  is  a  charge 
^  and  refidue  of  all  his  real  and  perfonal  cftate  fcould  go  to   [H^^Jl^^^ '''' 
^  his  fon )"  this  was  faid  to  import,  that  (a)  till  all  the  debts    (')  See  Harrit 
were  paid,  nothing  was  deviiisd  to  foch   fon;  or  that,  when    ante 91. 
the  debts  (hould  be  paid,  then  and  then  only  he  (hould  be  in- 
titled  to  the  refidue  of  the  teftator's  real  and  perfonal  cftate. 
Whereupon  his  Honor  decreed,  that  firft  the   perfonal  eftate 
(hould  go  to  pay  oft*  this  mortgage  debt,  and  afterwards  the 
teal  eftate  devifed  to  the  fon,  and  then  the  ren^  and  profits  of 
3  *  the 
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KiTccof.       the  real  eftate  that  had  been  received  by  the  fon  fince  the 
King.         father's  death. 

And  now  upon  an  appeal  by  the  defendant  the  (on,  he  did 
not  bring  the  mortgagee  to  hearing,  and  it  was  neither  proved 
that  the  teftator  had  furrendered  the  copyhold  to  the  ufe  of 
bis  will,  nor  that  there  was  ztiy  bond  or  covenant  for  the 
payment  of  the  money;  confequently  it  was  objedcd^  ifl^ 
That  the  copyhold  was  not  well  deyifed  by  the  will.  And 
r  ^60  7  ^^^y^  That  this  was  no  debt ;  that  in  the  cafe  of  the  Siutb-jim 
loans  it  had  been  folemnly  determined,  that  the  borrowers 
were  not  [perfonally]  liable  to  pay  the  money  borrowed ; 
and  that  in  the  cafe  now  under  confideration,  a  very  great 
bardfhip  was  endeavoured  to  be  thrown  upon  an  only  ibo, 
who,  were  he  to  pay  this  mortgage  debt^  would  be  left 
deftitute ;  wherefore  the  demand  was  not  to  be  favoured  in 
equity. 

To  which  it  was  anfwered,  and  fo  ruled  by  the  court,  that 
where  a  copyholder  has  mortgaged  his  copyhold  and  the 
mortgagee  is  admitted,  as  in  the  prefent  cafe,  the  mortgagor 
not  having  the  legal  eftate  of  the  copyhold  in  him,  has  no 
eftate  that  he  can  furrender,  and  therefore  may  (i)  dtvife  the 
copyhold  premiflcs  without  any  lurrender. 

As  to  the  fecond  point,  the  court  was  of  opinion,  that  everjr 
mortgage  implies  a  loan,  and  every  loan  implies  a  debt;  ancL 
that  though  there  were  no  covenant  nor  bond,  yet  the   per-^ 
fonal  eftate  of  the  borrower  of  courfe  remains  liable  to  pay  ofi^ 
the  mortgage ;  and  for  this  was  cited   a  decree  of  the  Lor<^ 
Harcourt,  in  the  cafe  of  the  mortgage  of  a  (hip,  where  thc^" 
fliip  was  taken  at  fea,  and  there  was  no  covenant  for  pa3rment^r 
of  the  money  ;  and  though  the  (hip  could  not  properly  be  fai(K 
to  be  in  nature  of  a  pzwn  or  drpojitumy  fince  the  mortgagor 
had  failed  with  the  fame  to  fea;  neverthelefs  the  executors  oF 
the  mortgagor  were  decreed  to  pay  the  money  for  which  the 
(hip  was  mortgaged.     Which  cafe   the  Lord  Chancellor  faid 


(1)  The  fame  point  was  determined  Shurmcry  i  Atk.  390.     Tuffneivm  Pagi, 

[inrer  aP)  in  the  cafe  of  Struclnvi<ke  v.  2  Atk.  37.  and  Bacnard.  9.  S.  C.     C«r 

Sryu.hvi.ke^    by  the   Lord- Chancellor  y.  £Jli/on,  }  Atk.  y 2'     JiHeny.Pouli^n^ 

Payker^    Pafcha    17 20.     So,   Greenhill  I    Vcz.   121.       Macnamara  v.    Jouu% 

\.  Gtecnhill,  z  Vcm.  680.     Macey  v,  I  Bro.  Cha.  Rep.  48 1* 

be 
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lie  well  remembered,  and  that  it  was  fo  in  the  cafe  oiWelJh 
^tf)  mortgages,  where  no  day  certain  is  appointed  for  the 
payment,  but  the  matter  left  at  large ;  and  that  with  regard 
to  what  had  been  faid  of  the  Smth-fea  loans,  it  had  been  always 
taken,  that  the  company  gave  credit  to  the  ftock  only  that 
was  pledged,  and  took  no  notice  of,  nor  made  the  leaft  en- 
quiry after,  the  ability  or  circumftances  of  the  borrower^  b»t 
4lepended  intirely  upon  the  ftock. 

Wherefore  the  decree  of  the  Roils  was  affirmed  opon  thefe 
two  points,  (t/iz.)  thart  one  maydevifc  an  equity  of  redemp- 
tion of  a  mortgage  of  a  copyhold  without  having  furrendered 
ft  to  the  ufe  of  the  will ;  and  alfo,  that  every  mortgage  implies 
a  debt,  for  which  the  mortgagor's  perfonal  eftate  is  liable, 
although  there  be  no  bond  (i)  or  covenant  for  the  payment 
4>f  the  mortgage  money.  (2} 


King. 
[*36i  ] 

(*)  Vol.  I.  29ff« 
All  the  Suuth- 
fea  loans  were 
advanced  on  tht 
credit  of  the 
llocky  Without 
inquiring  after 
the  ability  of 
<he  hosrowes. 


(i)  Vide  Hunuellv,  Price,  ante,  j  vol. 
29+. 

(2)  Reg.  Lib.  A.  1733,  fol.  528. 
and    1734-  fol.  450.    Ec  vide  Serle  v« 


St,  Eloy,  ante,  2.  vol,  386.  GiJiom  v.. 
Hancock,  2  Atk.  424.  Marchione/s  of 
T'weea'ale  .v.  Earl  of  Ccuentrj,  \  Bro- 
Cha.  Rep.  24a. 


Spettiguc   verfus  Carpenter,  Cafe  97. 

«  /.      r  Lord  Chan- 

ON  a  "bill  to  fct  afide  an  award,  the  cafe  was  :  There  were    ccUor  Tal- 
feveral   dated  accounts  between    the  plaintiff  and  de-    bot. 
fendant,  whereby  conCderable  funis  were  due  from  the   de-    m[d"k?rtoo 
fcndant  to  the  plaiivtifF,  but  the  arbitrator,  without  regard  to    Utetoconfirm 
any  of  thefe  Itated  accounts,  made  up  an  account  in  his  own 
way,.bringing  in  the  plaintiff' indebted  to  the  defendant  25/. 
and  awarding  tl]e  former  to  affign  over  to  the  latter  a  mort- 
gage which  he  had  on  the  other's  eftate,  upon  which  mutual 
releafes  were  to  be  given. 


fw  a&to  m4ke  it 
guuj  within  the 
adt  ot9&  JO 
W.3.  cap.  15. 


The  plaintiff  underftanding  what  award  the  arbitrator  was 
about  to  make,  fent  a  mefTenger  about  two  or  three  days  be- 
fore the  time  for  making  the  award  was  expired,   to  let   the 


r  362  ]. 

A  paity  f'.bmit- 
ting  to  an  awardy 
dedred  the  ar- 
bitrator 10  defer 

arbitrator  know,  that  the  plaintiff  defired  him  to  defer  making    ward  until  be  " 
his  award,  until  he  fliould  talk  with  him  about  his  demands,    j^""'**  ^»^';^y 

'  .        '    n:ro  as  to  tome 

things  which 
d»€  arbitrator  took  to  be  againft  him  ;  though  this  was  'vithin  two  or  ihrcc  days  bcfdre  the  time  for 
naking  the  award  was  our>  yet  the  re^ueft  uul  bcin^  cjitaj  lied  with,  ch;.  awaid  W4S  held  ilJ. 

to 
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S?ETTiGUB     to  fupport  the  fiated  accounts,  and   know  what  objediom 

*"*  were  made  againil:  them.     However,  the  arbitrator  would  not 

defpr  making  the  award.     The  rubmiffion  was  confirmed  by 

an  order  of  the  court  of  chancery,  but  fuch  confirmation  was 

4^ir  the  award  was  made. 

For  the  defendant  it  was  infifted,  that  this  fubmiffion  being 
confirmed  by  an  order  of  the  court,  purfuant  to  the  ftatute  of 
the  9th  and  loth  of  W.y  cap.  15.  it  could  not  be  fet 
afide,  but  for  corruption,  or  fome  other  undue  means  ;  and 
that  in  point  of  time  the  party  was  confined  to  make  bis 
complaint  even  as  to  that,  before  the  end  of  the  next  term 
after  the  award  was  made. 

The  Lord  Chancellor  called  for  the  ad,  and  having  read 
it,  took  notice,  iy7,  that  it  is  thereby  provided,  that  where  the 
fubmiffion  is  confirmed  by  rule  of  court,  the  award  that  Jbdl 
be  made  fhall  be  conclufive  to  both  parties,  and  the  perform- 
ance of  it  inforced  by  procefs  of  contempt  of  the  court ;  fo 
that  within  this  a£l,  the  confirmation  muft  be  prior  to  the 
making  of  the  award.  arf^,That  with  regard  to  the  timewithia 
which  the  complaint  was  to  be  made,  it  was  in  this  cafe 
impoffiblc  for  the  party  to  apply  within  a  term  after  the  award 
made,  becaufe  the  fubmifrion  was  not  confirmed  by  an  order 
of  this  court  until  the  end  of  the  next  term  after  making  the 
award.  3^^',  That  with  refpcdt  to  the  reafons  allowed  }^ 
the  ad  for  fetting  afide  the  award,  they  are  corruption,  or 
other  undue  means.  Now  it  was  ading  unduly  to  proceed 
in  making  the  award,  when  the  plaintiff  had  defired  to  be 
heard  againft  the  arbitrators  determining  in  contradidion  to 
fomany  fiated  accounts. 
[  363  ]  ^^^  though  it  was  anfwcred,  that  this  was  within  two  or 

three  days  before  the  time  for  making  the  award  expired,  and 
with  an  intent  that  no  award  fhould  be  made;  and  though  it 
did  not  appear,  that  the  plaintifF  was  ready  to  be  heard  within 
the  time;  yet,  forafmuch  as  here  feemed  to  bejuft  ground  for 
the  plaintiff*  to  dcfire  to  be  heard,  and  in  regard  it  would  be 
difficult  to  affign  a  reafon  for  rejeding  fo  many  fiated 
accounts,  fo  lately  allowed  and  pafied  between  both  the  fubr 
mitting  parties,  the  court  fet  afide  the  award  with  cofis.  (1) 


(i)  Reg.  lib.  B.  1734.  fol.  49a, 

Sir 
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Hue,  and  w^s 
the  beir  mile  o^ 
the  family.  The 
defcD^anis  \vcrh 
fillers  and  h(r:r| 
general  or  the 
tcn^t  in  tail^ 


Sir  Edward  Bcttifoh  ver/us  Albinia  Farriftgdon   Cafe  98. 
and  her  two  Sifters*  ^^"^  ^^^"- 

cc-lior  Tal  • 

SIR  Edward  Betttforiy  deccafcd*   was   tenant   in  tail  of  a  ^.     ,.   .^ 

coniiderable  eftate  in  A/w/,  remainder  in  tail  to  the  plain-  claimed  bwi/- 

tiff's  father,  remainder  to  Sit  Edward  Bettlfon^  deccafed,  in  dfcrin*aU  «**"* 

|ee.     Sit  Edward  Betiifin,  did   by  Icafe  and   rcleafe  make   a  P''^*?^  *^V*^ 

y     r    rr  pant  jh  1^11*8 

tenant  to  the ^r/Tf/^f,  and  fufter  a  common  recovery,  declar-  dying  without 
ing  the  ufes  to  himfelf  and  his  heirs  :  after  which,  on  his  dying 
inteftate  and  without  iiTue,  the  defendants,  his  *  three  fibers, 
entered  on  the  premiiTes ;  and  now,  on  the  death  of  the 
plaintiff's  father^  the  prefent  Sir  Edward  Bettifon  brought  a 
bill  to  difcover  what  title  the  defendants  had,  who  by  their  »"<*  ^  their  anf*. 
anfwer  ibewed,  that  their  brother,  the  late  Sir  Edward  Bet^  that  their  bid-  i 
//>«,  did  execute  the  faid  leafe  and  releafe,  and  alfo  fuffered  [JVaiiffufferej^ 
Ihis  recovery  to  the  uf?  of  himfelf  in  fee,  referring  to  the  deeds    *  recovery,  d<- 

.     .  n     t  cliring  the  ijfe 

ID  tacir  cuftody.  to  himicif  in 

fee,   and  rafcr 
to  the  de«di  in  their  cndody  ;  the  court  ordered,  beforf  the  hearing,  the  defendants  to  leave  with 
their  clerk  in  court  tlie  deeds  making   the   tenant  to  the  pr^ecipcy  and  leading  the  ufes  of  ch« 
recovery. 

The  plaintiff  on  motion,  without  notice,  obtained  an  order  [  364  J 
from  the  Mafter  of  the  Rolls,  that  the  defendants  fhould  pro- 
duce, and  leave  with  their  ckerk  in  court,"  the  leafe  and  releafe. 
Upon  which  I  moved  the  Lord  Chancellor  to  difcharge  fuch 
order,  for  that  as  the  defendants  were  fitters  and  heirs  at  law 
to  Sir  Edward  Bettifon^  lately  deceafed,  and  alfo  heirs  to  Sir 
Edward  Btttijbn^  the  firft  anceftor,  and  claimed  under  a  com- 
mon afTurance,  the  court  would  not  affift  the  plaintiff  m 
picking  holes  io  their  title,  nor  compel  them,  at  lead  not 
before  the  hearing,  to  produce  their  deeds  ;  that  both  parties 
were  volunteers,  in  which  cafe  it  was  not  ufual  for  the  court 
to  interpofe,  or  give  the  lcaft.affiflance  to  either. 

Lord  Chancellor:  Though  both  parties  are  volunteers,  yet  it 
is  of  fome  weight,  that  the  [a)  honour  of  the  family  is  def^cnd^  {a)  ScttoKs* 
ed  on  the  plaintiff;  and  as  at  the  hearing  you  admit  the  court  ^7^- 
would  do  what  has  been  defiied,  fo  it  is  for  the  benefit  of  all 
{.arties,  that  itihould  be  done  before  the  bearing;  for  if  the 
(Cteed  be  a  proper  one  to  make  a  tenant  to  the  fracipe^  the 
Vol.  m.  U  plaintiff 
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Bettison 
Fakking- 

DON, 


pbintiff  will  go  no  further,  which  will  put  an  end  to  the  fult. 
And  the  defendants,  by  referring  to  the  deeds  in  their  anfwer, 
have  made  them  (g)  part  thereof.  Wherefore  I  think  the 
order  that  has  been  made  at  the  Rolls  a  reafonable  one,  and 
will  not  kt  it  afide. 


^gj  ^trre^  Whether  the  bare  referring  to  a  deed,  without  (ctting  it  forth  /t 
hiCi^erha^  will  make  it  part  of  the  anfwer  ?  and  fee  ant'  35,  the  caic  of  Hodjf^ 
vcrfus  The  Earl  of  IVarriHjon. 


Cafe  99. 
Lord  Chan- 
cellor Tal- 
bot* 

One  has  a  fi^n 
•ndtbrredtugh- 
feri,  and  is  fci- 
fcd  of  forne 
Ian  J«^  in  t'cr,  and 


•Chaplin  verfm  Chaplin. 

ryO RTE R  Ojaplln,  on  his  marriage  with  Jnn  his  wife, 
fettled  a  confidcrable  cftate  of  inheritance  on  himfelf  for 
life,  remainder  as  to  part  on  his  wife  for  a  jointure,  remainder 
as  to  the  whole  upon  the  firft  and  every  other  Ton  of  the  mar- 
riage in  tail  male,  with  remainders  over.     Porter  Chaplin^  hti 
of  o'hr.sintail,    quc  fon  and   three  daui^htcrs,  and  bcinc:  fcifed  of  fome  fcc- 

ar.dJiy  his  will  •     ^      ,        r  n 

devifes  his  fee.  fimplc  lanos,  and  particularly  of  an  eltate   of  about  30/.  per 

hu'dlu^\lurl^  i^wmr/w,  not  included  in  the  fcttlement,  and   lilcewife  feifedof 

]ir  d  .Jkr  leaving  ^  leafchold  eftate  for  three  lives,  did  by  his  will  devife  all  his 

jnfaiits.    His  fce-iimplc  unds  (except  the  lands  of  about  30  /.  per  annum)  10 

T^Ji*  ofooiV^  ^^^  three  daughters  in  fee,  and  gave  fcvcral   fpecific  legacies, 

c'^.irr-,  a?  yuar-  without  making  any  difpofition  of  the  lands  of  about    90/. 

dian  Co   her  rLt/-t_iJrt  r  i-  -j 

chiic'rrn  ;  and  per  cnntwij  OT  ot  the  leaiehold  eftate  for  three  lives,  and  died 

IVthc'^n'anf^  indebted  by  bond  in  the  fum  of  3000/.  and  upwards,  and 

daiu'hier*  a-  leaving  dcbts  by  fimple  contract  to  very  near  the  amount  of  bfs 

^«i ,  for  In^lic"  perfonal  eftate,  and  leaving  all  his  children  infants. 

cour.L  uf  the 

pcrfooil  cllatc  and  of  rlic  rrnU  and  profits  of  t!i?  re.:l  cH.Uc,  the  nntli^r  fwrars,  that  flie  has  piW 
bond  dcbr«  due  from  the  tcftator  out  of  the  intalleJ  I'ftatfs,  and  afterward,  ales  iiifoivcnt.  As  the 
anlAiT  cAnnot  be  read  agiinil  ih-^dau^ihtcrs,  and  there  is  no  cihcr  evidence,  and  fr-.ce  the  guardii* 
ought  Co  havf  paid  the  bonds  only  out  of  the  fee  firr.plc  cl>ate  j  p-yracnt  ihaU  be  intended  to  have  beta 
m.<de  oal)  uu<  of  the  iunJ,  which  ought  to  have  boinc  it. 

[  ^365  ]  His  widow  entered  as  guardian  to  her  fon,  and  alfo  to  her 

three  daughters,  upon  their  feveral  eftates,  and  in  her  anfwer 
to  a  bill  brought  by  her  infant  children  to  have  an  account  of 
the  real  and  perfonal  eftate  of  her  late  huft)and  Porter  Chaplin^ 
(he  fwore,  that  ftie,  during   the  infancy  of  her  fon  and  daugh- 

[   3C6  ]        tcrs,  received  the  rents  and  profits  of  the  eftate  fettled  on  the 

fon,  and  of  the  fee-fimplc  eftate,  that   was  dcvifed  to  the 

3  daughtersi 


1/. 
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daughters,  and  that  out  of  the  rents  and  profits  of  the  fon*s    Chapmn 
fettUd  ejlatcy    flie  payed  the   bond    debts.       Afterwards    the     Chaplik. 
mother  died  infolvent. 

Lord  Chancellor :  The  anfwer  of  the  mother  cannot  be  read 
againft  the  daughters,  who  do  not  claim  under  her ;  it  can 
only  be  read  zgainft  hcrfclf  and  her  reprefentativcs  ;  and  finre 
it  is  not  read  to  charge  her,  but  to  charge  her  daughters,  it 
cannot  be  read  at  all. 

But  then  it  being  infilled,  that  the  bonds  being  paid  out 
of  the  fettled  eftate  belonging  to  the  fon,  the  mother's  ad- 
miniftrator  (hould  fiand  in  the  place  of  the  bond  creditors, 
and  be  intitled  to  recover  the  money  againfl  the  fee-fimple 
cAate  devifed  by  the  tcftator,  the  obligor  in  thefe  bonds,  to 
bis  three  daughters,  and  confcquently,  by  the  ftatute  of  frau- 
dulent devifes,  liable  to  the  payment  of  the  bond  deb^s. 

Lord  Chancellor:  The  anfwer  of  the  mother  not  being  to  be 
read  againft  the  daughters,  and  there  bein^  no  other  evidence, 
I  wilj  prefumc,  that  the  mother  applied  the  rents  and  profits 
of  the  daughters  eftate  towards  the  payment  of  ihefc  bonds,  as 
far  as  the  fame  would  extend  ;  for  this  is  what  in  juftice  fhe 
ought  to  have  done,  in  as  much  as  the  rents,  l5c,  of  the 
lands  devifed  by  the  obligor  were  liable  to  the  bonds  in  fhe 
devifees  hands,  and  the  rents  of  the  lands  fettled  on  the  fon 
were  not  liable  :  this  I  will  rather  prefume,  than  that  the 
mother  did  what  (he  ought  not  to  have  done,  in  applying  the 
rents,  t^c.  of  the  fon's  eftate,  that  was  fettled,  towards  the 
difcharge  of  thefe  bond  debts,  to  which  it  was  not  liable. 
And  his  Lordftiip  declared  it  was  not  material,  whether  ihe  .[  367  ] 
did  in  fad  apply  thefe  rents,  Wc.  of  the  daugliter's  eftate  to- 
wards the  bonds;  for  ftill  thefe  rents,  ^c,  when  received  by 
the  mother,  fhall  be  taken  to  reiir.burfe  her  v/hat  fii;;  had  paid 
out  of  the  fon's  fettled  eftate  to  the  bond  creJitors ;  for  this 
money  was  at  home,  when  received  by  the  mother,  and  muft 
go  tc^wards  reimburfinrj  her,  and  finking  her  demiinJs  arifing 
by  her  having  paid  the  bond  debts.  It  was  fdrthcr  liclJ  by  the  ^"- J*  s^nJcbt- 
Lord  Chancellor,  that  the  lands  permitted  to  di-Tcend  to  the  f^dimecoV 
fon,   the  heir  at  law,  muft  be  liable  to  the  bcrJs   in  the  iirft    p'li^j  w^^^^^^^ 

he  devirra  Co 
J.  S.  anJ  other  ^art  he  n(;tnni:s  to  KleUenJ  to  liis  heir  j   the  la  :di  Jcf.-;  1:1  :7iall  iu  the  firtt  pl.cc  be 
iuble  to  p4y  the  bonus.  , 
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Cmatlin  <L'.   p'ace  [A],  before  the  lands  devifed   to  the   daughterly  aik  ^ 
Chaflin.      before  the  fpccific  legacies. 

In  the  next  place,  there  arofe  a  queftion,  whether,   as   tf%  ^ 
Icafehold    eftate    made  to  the  father   for  three  lives,    came  to 
the  fon  on  the  death  of  the  father,  the  parol  fhould  not  demur 
during  the  infancy  of  the  fon  ? 

Whereupon  his  LordHiip  held,  that  in  the  cafe  of  lands  in 
r  368  ]  fee  defcending  on  an  infant,  the  parol  fhall  demur  (2)  in 
A^'^aHd  hfs  hriri  ^<l"»^y  ^^  ^'^'^  ^^  ^^  '^^^  5  becaufc  an  infant  is  equally  incapa- 
for  three  livcj;  blc  of  defending  himfcif  in  oue  court  as  in  the  other;  and  the 
heir  drU  not  equitable  aflcts  may  be  of  as  great  value  as  the  legal  j  bat 
t.iicc  b%  defcent,    ^^ere  a  leafe  is  made   to  a  man  and  his  heirs,  during;  three 

{o  »%  to  have  hi*  •  o 

.^-f ,  or  to  m«kc  lives,  the  heir  does  not  take  by  [B J  defcent,  but  as  a  fpe- 

murlbui.ikrs  clal   occupant,  and   fuch  fpccial    occupancy  was    not  liable 

*'  '''''"*'''';  to  pay  debts,    until  the    ftatute   of    frauds  made    it  aflcts ; 

lMd.tb?cnin  ^TTid    thouL^h   it  be  Called  a  defcendible  freehold,    it    is  not 

lands  in  tfr  dc-  rcally   a  defcent,  being   no   more  than  if  there  had   been  a 

fc*-  d-  g  or:  an  ^^j   dcfignation  of  any   other  perfon   by  name    to  enjoy  the 

roi  ih  Mivi  iuve  eftate  for  three  lives,  after  the  death  of  the  father,  inftead  «f 

cs.iityaswdias  thc  hcir  at  law.   (3) 

^.i)  Ante  263.  Low  v.  Burron. 

[  A"!  'I'he  rrporttT  here  ^dJs  the  rollowing  note  :  the  reafon  why,  wKere  a  man 
Ji;  ^  Lnofbtt^d  by  bond,  r.nd  devifes  fonie  lands  to  y.  i\  and  leaves  ether  lands  to 
df .'( en-.l  10  the  heir  at  law,  not  mentioning  them  in  his  will,  the  lands  defcending 
to  the  i;t'ir  Ihali  be  firft  applied  to  pay  the  bond  debts,  is,  becaufe  the  applying 
the  landh  CcvilVd  toJ,S,  to  pay  the  bond  debts,  uould  difappoint  the  will,  which 
equity  will  not  pf  rniit,  if  it  cnn  be  avoided  ;  whertras  it  no  way  difappoints  the 
will  tofiiy,  that  the  lands  not  meniioned  Ihouid  be  in  the  Jirll  placed  liable  to  pay 
the  debts.  But  it  fcenis  it  would  be  orhcrwik",  if  the  tcllaior  had  devifed  ihe 
lands,  tlinugh  to  iiis  hf ir  at  h:w ;  for  though  luch  de>irc  were  void,  (as  10  the 
purpcfe  oH  making  the  heir  take  othnwiit:  than  by  dc-icrnt)  yet  h  ihevvs -the 
tc(lator*s  intent,  that  the  luir  Inould  have  thib  land;  and  therefore  (I  take  it) 
the  devifed  lanus  to  J,  S.  and  the  other  lands  devifed  to  the  heir  at  law,  fhall  in 
this  lall  cafe  contribuic  in  propor:ion  to  pay  the  bond  debts.  Alfo,  for  the  abo\e- 
mcntioned  reufon,  (I  Iho-jld  think)  the  lands  permitted  to  defcend  to  the  heir  at 
law,  and  not  mentioned  in  the  will,  fhnll  he  applied  to  pay  the  bond  debts  before 
a  fpecifick  legacy,  leil  otherwii-.r  the  teiUior's  intention  Ihould  bcdifappointed  (i), 

[B]  For  the  lame  reafon,  win  re  a  diueiibr  n»akes  a  leafe  to  a  man  a.ndhis  heirs, 
during  the  life  of  J.  S.  and  iJio  Ivfrcc  dies,  living  J.  S,  this  thali  not  take  away 
the  entry  of  the  diileifee.      1  J^ijL  259. 

(1)  Yidc  Ho^JjeJIv*  Price,  ante,  l  vol-  Da'vifcn  v.  Goddard,  nilb.66.  Scartk 
294,  note.  Longw.  Sko^t,  ante,  1  vol.  v.  Cotton,  Ca.  temp.  Talb.  198,  i/ve- 
403.      Clifton  \.  Burt,  ante,  I  vol.  67S.       dale  v.  Vvedalc,   3  Atk.  117. 

'    O'Kcal  v,  Mead,  ante,  I  vol.  O93.  (3)  Ke-.  Lib.  A.  1734.  fol.  59;,  fcy 

(2)  Vide  Creed  v#  Ccfvil/e,  }  Vera.  173.*      the  name  of  C/ja/ijn  v.  ^i/. cU^b, 

Laftly 
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Laftfy  in  the  principal  cafe,  the  three  daughters  had  two   ^^'aplik  v, 
feveral  fumsof  10,000/.  left  them,   to  take  cffcA  on    their 

r»  r>if«i'  'i^  'tr  it  /iii     ^^  allowance  of 

father  Porter  Chaplin  s  dying  without  ifuie  male  that  Ihould   maintenance  10 
attain  the  age  oF  twenty-one,  charged  on  feveral   terms    for   ^^rn%-""jTo'* 
years  commencing  on  that  contingency;  but  the  daughters   wat  the  infant 
had  otherwife  very  little  to  fubfift  on;  and  the  mother  had  a  not  to  what  nils 
very  plentiful  jointure  of  about    1000  A  per  annum^  out   of  »»  a^^c^waids.  ^ 
which,  for  feveral  years,  the  daughters  were  maintained  ;  and 
on  the  fon's  dying  without  ifflie  male  before  twenty-one,  the 
daughters  became   intitlcd   to   the    additional   fums  above-- 
mon^ioiiecl;  whereupon,  after  the  mother's  death,  on  an  ac- 
count taken  of  her  aflets,  her  adminiftrator  demanded  a  liberal       [  369  ] 
allowance  for  the  maintenance  of  thofe  daughters,  who  were 
now  fo  plentifully  provided  for. 

But  by  the  Lord  Qjame/Ior :  The  allowance  to  be  made  to 
the  mother  for  maintenance,  muft  have  regard  to  what  the 
daughters  were  intitled  to  at  the  death  of  their  fa^ier  ^  and, 
until  thp  contingency  fell  in,  (hall  no(  exceed  the  income  of 
fuch  their  original  portions. 


Margaret  and  Ann   Tourton  ver/us  Flower     Cafc  100. 

&    al'.  Lord  Chan- 


y 


ccllor  Tal- 
bot. 


0  UN  Claifd  Tourtottf  a  great  banker  at  Parii^  made  his 
will^  and  thereby  gave  feveral  legacies,  and   made  one    78.  pi.  9. 


Thelufbfiy  a  Prenqh  proteftant,  refidyary  legatee,  and  one  Ham- 
mondj  an  advocate  of  the  parliament  a^  Paris^  executor,  and 
died. 

The  teftator  had  two  brothers,  who  were  both  dead ;  but 
each  of  them  left  a  fon,  who  were  (or  at  leaft  alledged  they 
were)  next  of  kin  to  the  teftator  Tourton ;  and  ihcfc  two 
nephews  commenced  a  procefs  at  Paris,  to  fct  afide  this  will, 
pending  which  fuit,  both  the  nephews  died,  and  their  mothers, 
the  now  plaintill),  took  out  letters  of  admluiftration  to  their 
rcfpeftivc  dcccsikd  fons  out  of  the  fpiritual  court  at  Part's^ 
land  then  proceeded  in  their  fuit  to  fet  afide  the  will  of  Tour- 
$§H.  Whereupon  a  fenience  was  obtained  to  fet  afide  that 
part  of  the  will,  by  which  the  refiJuun)  was  devifcd  to  this 
Xbelufon^  by  rcafon   (as  was  faid)  that  he  was  a  proteftant. 

U  3  The 


[  37°  ] 
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Tour  TON  *v.  The  fentcnce  at  Paris  alfo  ordered,  that  Tl)elufon  (hould  ac* 
1' LOWER,  count  for  fo  much  of  the  aflces  as  he  had  received,  to  the  now 
plaintiffs,  and  deliver  up  to  them  all  fecurities,  books  and 
writings  relating  to  the  perfonal  eftate  of  Tourton  the  teftator. 
Hammond  the  executor  died,  and  one  Panfier^  took  out  letters 
of  adminiftration  in  the  prerogative  court  of  Cantirburjy  with 
the  will  of  Tourton,  the  banker  annexed. 

And  now  the  plaintiffs,  the  mothers,  brought  their  bill 
againft  the  defendants  Flower,^  and  P^w/frr  the  adniiniftrator 
with  the  will  annexed,  (hewing,  that  fcvcral  bonds,  mortgages 
and  fecurities  belonging  to  Tourton  the  banker,  were  taken 
in  the  name  of  the  defendant  Floivc'r,  for  which  the  defendants 
ought  to  account. 

The  defendant  Flozver  demurred,  there  being  no  reprefen- 
tative  of  the  tellator  Tiwr/^n  before  the  court ;  for  though 
Panfter,  the  adminiftrator  with  the  will  annexed,  was  made  a 
defendant,  yet  it  did  not  appear,  but  that  Hammom/ the  exe- 
cutor had  made  a  will,  and  left  an  executor;  in  which  cafe 
the  adminiftration  granted  by  the  archbifliop  of  Canterbury  to 
Panfier  would  be  void. 

On- fics  as  r,J-  But  by  the  Lord  Chancellor :  Here  being  an  adminiftration 
7.'s!  without  taken  out  of  the  archbifliop's  court,  I  will  look  upon  the 
ihcvvine.  ih.L       fame  to  be  good. 

J.  S.  died  in-  ^  « 

tc{Utc5  yet  an 

li^miaiUriition  taken  out  of  the  arclibirtiop's  conrt  (hall  be  intended  to  be  a  good  adminiftration. 

Then  it  was  faid   for  the  defendant,  that  admitting  the  de- 
murrer to  be  ill,  for  that  there  was  a  reprefentative  of  the 
teftator    Tourton  before   the    court,  ftill    there  wanted  proper 
parties;  bccaufe  there  ought  to  be  adminiftration  taken  out 
by  the  plaintiffs,  the   mothers,  to  their  fons.     Now,  though 
the  mothers  had  obtained  letters  of  adminiftration  in  the  fpiri- 
[  371  1        tual   court  at   Paris,  yet  this  was  nothing  to  thepurpofe,  as 
^a^cd'ina  fo"     '^^  could  not  be  taken  notice  of  in  our  courts;  and  though,  it 
reign  court  (as      was  true,  this  was  not  the  demurrer  upon  record,  yet   the 

at  Paris)  not  ta-      ...  ...  ,  ,       ,  •' 

ken  notice  of  in    defendant  was  at  liberty  to  demur  at  the  bar  ore  tenus. 

our  courts. 

One  may  demur  Lord  Chancellor :  The  defendant  may  demur  at  the  bar  cr/ 

o"eTnu<^^b!^t'  '^""^»  ^"^  ^^^^  demurrer,  for  want  of  the  plaintiffs  having 

thcn.onitsbc-  taken  out  a  good  adminiftration  to  thcir  fons,  is  a   fufficient 

cannotTavchil  caufe,  foi  without  it  the  plaintiffs  can.  have  no  right,  and  our 

cofts* 

couru 
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courts  can  take  no  notice  of  what  is  done  in   the  fpiritual    Tourton<9« 

court  beyond  fea  :  therefore  the  demurrer  muft  be  allowed,      I^lowea. 

hut  Without  cojh'y  becaufe  the  demurrer  on  record   wa?  an  ill 

one,  and   the   plaintiffs  not   to  blame  to  argue  it ;  but  then 

neither  ought  the  plaintiffs  to  have  cofts,  the  bill  appearing  to 

be  ill,  and  to  want  parties,  forafmuch  as  proper  adminlRra- 

tors  to  the  fons  are  not  before  the  court. 

Note\  What  is  faid  in  l  Fern.  78,  Durdant  verfus  Redman^ 
that  cofts  ought  to  be  paid  for  a  new  demurrer  inlifted  on  at 
the  bar  ore  tenus^  is  not  now  the  pradiice. 


Taylor  verfuS  Sharp. 

IN  this  cafe  it  was  laid  down  as  a  rule  by  the  Lord  Chan- 
cellor, that  if  a  decree  be  obtained,  and  that  decree  in- 
rolled,  fo  that  the  caufe  cannot  be  reheard  upon  petition ;  the 
party  grieved  can  in  no  cafe  fet  afide  this  decree,  or  obtain 
relief  againft  it  by  an  original  bill ;  for  then  the  decrees  of  the 
court  would  ♦  be  oppofite  and  contrary  one  to  the  other, 
which  would  breed  the  utmoft  confufion.  Wherefore  the 
only  remedy  in  fuch  cafe  is  by  bill  of  review,  which  muft  be 
either  for  error  appearing  upon  the  face  of  the  decree,  or  upon 
fome  new  matter,  as  a  releafe,  receipt,  i^c.  proved  to  have 
been  difcovered  fince;  for  unlefs  this  relief  were  confined  to 
fuch  new  matter,  it  might  be  made  ufe  of  as  a  method  for 
a  vexatious  pcrfon  to  be  oppref&ve  to  the  other  fide,  and  for 
the  caufe  never  to  be  at  reft*  (i) 


Cafe  loi. 

Lord  Chan- 
cellor Tal- 

EOT. 

2  Eq.  Ca.  Ah. 

177-  pl'  19. 
If  a  decree  be 
obtaincJy  and 
iiirolled,  fothat 
the  caufe  canfir-t 
be  reheard  5  ihca 
there  is  no  re- 
medy, but  by 
bill  of  review, 
which  muft  be 
on  error  appear- 
ing on  the  face 
of  the  decree,  or 
on  fome  new 
matters  as  a  re* 
Icafc,  or  a  re. 
ceipc  difcovered 
fincc. 

f372  ] 


( I )  Vide  StoMdiJh  v.  Radley^  2  Atlc. 
177.  Gould  V.  Tancrtd,  2  Atk.  533. 
If  orris  v.  LeNeve,  3  Atk.  27.     IVortUj 


V.  Birkhtad,   3  Atk.  809.  and  2  Vez. 
591.  S.C. 


A. 


Vick  verfus  Edwards.  Cafe  102. 

Devifed  lands  to  fi.  and  C  and   the  furvivor  of  them,  ccjlor  Tal*. 

and  the  heirs  of  fuch  furvivor   in  truft   to  fell.     The  bot, 

eftate  was  decreed  to  be  fold,  and   it  being  referred  to  the  aEq.  Ca.  Ab. 

Mafter  to  fee,    whether   the    parties    could    make   a  good  Lands^a're  de. 

vifcd  to  A,  and 
B.  and  the  heirs  of  the  furvivor  in  truft  to  fell ;  though  the  inheritance  be  In  abeyince,  yet  the  truf. 
ttes  by  a  fine  may  BMike  a  good  title  by  eiloppel. 

U  4  title. 


Car.  414-  5^3 

C  373  J 


Dt  Term.  S.  Trin.  1735. 

ViQK- «.        title,  the  Mafter  reported  that  the  parties  could  not  make  a  gobd 

Edaa&ds.      title,  there  being   no  fee-fimple  in  the  truftces,  for  that  the 

remainder  in  fee  could  only  be  vefted  in  the  furvivorj  and  it 

was  uncertain,  which  of  the  two  truftees  would  be  the  fur- 

vivor. 

Whereupon,  exceptions  being  taken  to  the  Matter's  report, 
the  Lord  Chancellor  held,  (i)  that  the  truftees  joining  in  a 
Ane  of  the  premifTes  would  pafs  a  good  tiilc  to  the  purchafer 
by  eftoppel  (/) ;  that  here  the  fee  was  in  abeyance,  and  as, 
ftf^Bradftock  V.  ^^^^^  the  cldcft  (a)  fon  of  tenJint  in  tail  levies  a  fine,  and 
fcftvri,  Cro.  furvives  his  father,  though  he  afterwards  dies  without  iffue, 
yet  this  will  pafs  a  good  title,  as  long  as  the  tenant  in  tail  has 
Iflue,  and  thereby  conclude  the  youngeft  fon,  who  muft  de- 
rive his  dcfcent  from  the  eldeft,  notwithftanding  the  latter  at 
the  time  of  the  fine  levied  hafd  nothing:  fo  in  the  principal 
cafe  it  was  certain  one  of  thcfe  two  truftees  muft  be  the  fur- 
vivor,  and  intitled  to  this  future  intereft  ;  confequently  his 
heirs  claiming  under  him  would  be  eftopped,  by  reafon  of  the 
fine  levied  by  tbeir  anccftor,  to  fay  partes  finis  nihil  hahuirunty 
although  he  that  levied  the  fine  had  at  that  time  no  right  or 
title  to  the  contingent  fee.  (2) 

And  It  being  faid  by  thecounfel,  that  the  heir  of  the  dcvlfor 
would  join  in  the  conveyance  to  the  purchafer  ;  his  Lordfhip 
replied,  that  the  heir's  joining  would  fupply  the  want  of 
proving  th^  will,  but  that  in  every  other  refpeft  it  would  be 
void.  And  the  next  day  his  Lordftiip  cited  the  cafe  of  lycak 
V.  Lower^  In  PolIexfen*s  Reports^  54,  where  a  fine  was  adjudged 
to  pafs  an  eftatc  not  vefted,  by  way  of  eftoppel,  and  to  convey 
the  intereft  of  fuch  eftate  which  accrued  by  the  contingency 
happening  afterwards, 


(1)  ^4tre,  If  any  thing  could  operate  by  way  of  eftoppel  in  this  cafe,  bccaufe 
axi  intcicll  pafled  ?     Sec  i  Inft.  45*  a.  47.  ^. 

(i)  Reg,  Lib.  B.  i73j{.  fpl  ^124.         (2)  Vide  Harg.  Co,Litt,  191.  a.  note  t^ 


Luxtoa 


T 
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Luxton  verfus  Stephens.  Cafe  loj. 

Lord  Chan* 
HE  plaintiff  was  the  cldeft  fon  and  heir  of  J.  S.  and    ^^^ 
claimed  as  iffue  in  tail  under   a  fcttlement.     The  de-    ^  e^,  c»,  a^. 
JTendant  intitled  himfclf  under  the  tenant  in  tail,  and  fhewed    */':*!*' 3'' 

'  An  heir  at  ia# 

that  the  tenant  in  tail  had  fuffered  a  recovery.     The  plaintiff  is  made  a  de. 
brought  a  bill  for  a  difcovery  of  the  writings  and  of  the  deed    ffiu  on  hfi^UtJe*! 
of  fettlement,  and  the  defendant  infifted  that  the  intail  was    he  ihali  have  hit 

''    '  cods,  though  It 

cut  off  by  a  recovery.  goes  a^atmi 

him)  but  if 
an  heir  at  law 

be  plaintiff,  and  mifcarries  in  hit  fuit,  he  Aall  not  have  coftt ;  but  on  bis  fuit  appearing  to  be  grovni- 

ler»9  ihall  pay  cofts. 

The  caufe  being  heard,  it  was  decreed  that  the  writings      r  ^y j   1 
fliould  be  brought  before  a  Mafter,  and  the  bill  retained  for  a 
twelve- month;  and  in  the  mean  time,  the  plaintiff  to  try  his 
title  in  an  ejedment.     Accordingly  the  plaintiff  brought  an 
eje£lment,  when  a  verdict  was  found  for  the  defendant. 

And  the  matter  coming  on  upon  thp  equity  refcrved  touch- 
ing cods ;  on  the  behalf  of  the  plaintiff  it  was  objected,  that 
he  was  an  heir  at  law,  and  appeared  now  to  be  a  difinherited 
heir ;  that  he  had  a  probable  caufe  of  fuit ;  and  it  was  enough 
for  him  to  lofe  his  eftate,  without  being  punifhed  with  coftft 
into  the  bargain,  which  would  be  affliSiionem  ajffliiio  addere. 

Lord  Chancellor :  When  an  heir  is  made  a  defendant  to  a  bill 
brought  to  prove  a  will,  there  he  (hall  have  his  cofts  (/) ;  but 
in  the  prefent  cafe  he  is  plaintiff*,  and  comes  here  for  the  aid 
of  the  court,  and  to  be  furnifhed  with  the  deed  of  fettlement, 
vrbich  aid  he  has  had ;  and  at  lehgth  it  appears  that  this  his 
application  to  the  court  was  groundlefs,  for  that  his  title  is 
barred  by  the  common  recovery  of  his  anceftor,  which  primi 
facii  is  to  be  prefumed  regular,  and  there  is  no  fault  in  the 
defendant,  nor  any  reafon  he  (houla  lofe  his  cofts.  On  the 
<;ontrary  the  plaintiff,   in  contefting  the  common   recovery 


(I)  Even  though  he  crofs  examines  the  plainti^s  witneffes,  and  refufes  to 
releafe  his  right ;  othen^ifc,  if  he  examines  witnefles  of  his  own.  See  vol.  2. 
SS5.  Biiddfb  verfus  Biddulfb, 

fuffered 


I.UXTON   1/. 
STf.PH£Ni. 
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fuffercd  by  his  anccftor,  appears  to   have  been  in  the  wrongs 
and  ought  to  pay  the  cofts  of  the  fuit. 


Cafe  1 04. 

Lord  Chan- 
cellor Tal- 
bot, 

Defendant  not 
boond  to  anf- 
wer  what  tends 
td  accufe  him  of 
atDimtenimce, 
•r  of  boytng 
pretenfcd  rights, 
within  the  fta- 
tote  of  3%  H.  S. 

[*375  ] 


[  376  ] 


*  Margaret  Sharp  verfus  Richard  Carter  and 
William  Evans. 

ON E  William  Jennings  was  fcifed  in  fee  of  the  manor  of 
Turner* s  Courts  in  Oxford/hire^  and  having  no  ifluc  nor 
wife  then  living,  and  having  a  fider,  the  plaint IfF^  that  was 
his  heir  at  law,  (but  whom  he  never  correfpondcd  with,  nor 
fbewed  any  kindnefs  to,  having  frequently  declared  he  would 
leave  his  eftate  to  his  wife's  fon,  one  John  Evansy  with  whom 
in  his  life  he  had  intrufted  the  management  of  his  eftate  and 
concerns,  to  whom  he  had  given  the  keys  of  his  clofet  where 
all  his  writings  were)  j  this  William  "Jennings^  made  his  will 
dated  the  ^ih  of  November  1731,  whereby  he  devifed  the  pre- 
milTcsto  the  faid  John  Evans  in  fee.  But  the  plaintiff  fet  up 
another  will  made  fubfequent  to  the  former,  and  bearing  date 
the  1 8th  of  yfl«tttfry  1 731-2,  whereby  the  faid  teftator  y^/i- 
nings  devifed  the  premifles  to  his  fifter  the  pLintifF  Margaret 
Sharp  in  fee.  There  were  fome  circumftances  by  which  it 
appeared,  that  the  phxntiff  Margaret  Sharps  did  herfclf  feem  to 
miftruft  the  will  under  which  (he  cliiimed.  But  at  length  (he 
brought  an  ej oilmen t,  which  being  tried  at  theallizes  at  Oxon^ 
(he  there  recovered  a  verdid.  Alfo  fome  part  of  the  pre- 
niiiTes  being  in  Icafe,  and  the  Icafes  in  the  pofleffion  of  the 
defendant  Evans^  who  claimed  under  the  firft  will,  the  tefta* 
tor's  fifter  Sharp  brought  her  bill  in  this  court  againft  the  faid 
yobn  Evansy  fliewing  that  the  Icafes  then  fubfifting  of  good 
part  of  the  prcmiflbs  did  hinder  the  plaintiff's  proceeding  in 
the  cjc£lment,  and  praying  that  the  matter  might  be  tried  by 
an  ifl'ue,  Jevifavit  vel  non. 

The  court  direfled  the  faid  ifTue  to  be  tried  at  the  bar  of 
B.  R.  by  a  fpccial  jury,  which  accordingly  was  tried,  and  a 
verdift  found  for*  the  plaintiff  the  teflator's  fifter. 

Whereupon  a  decree  was  made,  that  the  plaintiff  {hould 
hold  and  enjoy  the  premifles ;  and  that  the  defendant  Evans^ 
(hould  deliver  up  all  the  deeds  and  writings  to  her.  The  title 
deeds  were  demanded  of  the  defendant  EvanSy  and  he,  for  not 

deliver- 
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delivering  them,   imprifoned    in   the   Fleets  where  he   died.      Sharps. 

And  now  the  plaintiff  Margaret  Sharp  the  fifter,  brought  a  bill      Carter. 

againft  the  defendant  CarUr  and  JVilliam  Evans,  the  fon  and 

heir  of  thcfaid  John  Evansy   fctting  forth  thefe  recoveries  of 

the  two  verdids  5  that  the  defendant  Evans's   father  died  m 

prifon  in  contempt,  without  having   delivered  up   the   title 

deeds  ;  and  that  the  defendant  Carter,  had  got  feveral  of  thefe 

deeds  in   his  pofleffion,  pretending  to  have  made  a  contract 

with  thcfaid   John  Evans  y  (the  dcvifee  by  the  firft  will)  for 

the  purchafe  of  the  real  eftate  late  of  thefaid  WilUam  Jennings, 

and  to  have  advanced  fome  money  on  that  account ;  and  the 

bill  charged,  that  if  the  defendant   Carter  did  make  any  fuch 

contract,  it  was  after  he  had  notice  of  the  will  under  which 

the  plaintiff  claimed  ;  and  that   fuch  money  was  advanced 

by  the  defendant  Carter,  on  account  of  fuits,   and  to  carry 

them  on. 

As  tofuch'part  of  the  bill  as  prayed  adifcovery  of  any  and 
what  monies  were  paid  or  advanced    by  the  defendant  Carter 
to  Evans,  on  account  of  the  fuits  in  the  bill  mentioned,  or  for 
carrying  on  the  fame  5  it  appearing  that  the  defendant  Carter, 
was  not  a  party  to  the  faid  fuit  in  the  bill  fo  charged  to  have 
been   carried   on :  the  defendant  Carter  demurred   thereto ; 
for  that  the  praying  of  fuch  difcovery   had   a  tendency   to       [  377  ] 
charge  the  defendant  with  maintenance.     Alfo,  as  to  fuch 
other  part  of  the  bill,  which  fought  to  difcover  any  contract 
or  agreement  made  or  fuppofed  to  be  made  between  the  de- 
fendant and  the  faid  Evans^  for  the  defendant  Carter's  becom- 
ing a  purchafer  of  any  part  of  the  real  eflate  in  the  bill  men- 
tioned to  have  been  late  the  eftate  of  the  faid  IVtUiam  Jennings ; 
the  defendant  pleaded  the  ftatutc  of  32  //.  8.  cap.  9.  fe^.  2. 
made  againft  felling  or  contracting   to  fell  any  pretenfed  (/.  e. 
controverted)  rights  or  titles,  "  whereby  the  pcrfon  bargain- 
"  ing,  giving  or  felling,   their  antecelTors,  or  they  by  whom 
*•  they  claim,  muft  have  been  in  pofTeflion  of  the  fame,   or  of 
**  the  reverfion  or  remainder  thereof,  or  have  taken  the  rents 
"  or  profits  thereof,  by  the  fpace  of  one  whole  year  next  before 
*^  the  faid  bargain,  fffr.  made  -,  Opon  pain   that  he  that  fliall 
•*  make  any  fuch  bargain,  fale,  covenant,  promife  or  grant,  (hall 
^*  forfeit  the  whole  value  of  the  lands,  ^c.   fo  bargained,  CsTr. 
*^  and  that  the  buyers  and  takei:s  thereof  knowing  the  fame, 

"  (hall 
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SwAR^  i».  M  fhall  forfeit  alfb  the  value  of  the  faid  lands,  ^r.  fo  by  him 
i^^i^XEK*  c(  bought  and  taken  as  aforcfaid,  one  moiety  to  the  king,  the 
"  other  to  tho  informer."  And  in  regard  that,  if  any  fuch 
contraft  or  agreement  had  been  made  betwixt  Evans  and  the 
defendant  Carter^  for  his  becoming  a  purchafer  of  the  prc- 
niifles,  it  was  made  after  that  Evafts  was  put  out  of  poflc/Eon 
by  order  of  this  court,  and  a  receiver  appointed  for  the  fame ; 
the  defendant  pleaded  the  faid  flatutc  of  32  H.  8.  and  that 
the  plaintiff's  feeking  fuch  difcovery  did  tend  to  fubjcc^  the 
faid  defendant  to  the  forfeiture  of  the  value  of  the  land  in  the 
bill  charged  to  have  been  contraScd  for ;  and  the  defendant 
difclaimcd  any  right  to  the  prcmifles  otherwife  than  by  a  mort- 
r  0-8  J  gage  that  he  had  thereon,  and  difclaimed  any  right  to  the  title 
deeds  I  and  by  his  anfwer  faid,  he  had  deiivered  back  aH  the 
faid  deeds  to  the  mortgagor  Evansy  from  whom  he  received 
tlic  fame.  Alfo,  the  defendant  by  his  anfwer  faid,  that  at  firfi 
be  lent  100/.  to  the  faid  Evans  on  his  bond  only,  and  that  be 
afterwards  lent  another  100/.  to  the  faid  Evans^  and  took 
the  faid  Evun*s  mortgage  of  the  faid  manor  for  his  fecuritj. 

It  was  faid  for  the  defendant  Carter^  that  the  bill  as  to  him» 
being  only  for  the  title  deeds,  and  he  having  fworn  that  he 
had  delivered  all  of  them  back  to  Evans  the  mortgagor,  from 
whom  he  had  received  them  ^  the  reft  of  the  charge  of  the  bill 
could  not  be  relevant ;  but  now  appeared  to  be  thrown  ia 
f>n)y  to  fatisfy  the  plaintiff  *s  curiofity,  or  to  fubjed  the  dc- 
laiidant  to  further  trouble  on  fbme  criminal  profccution  ;  and 
that  the  advancing  of  money  towards  carrying  on  a  fuit  to 
which  the  defendant  was  no  party,  muft  be  maintenance, 
unlefs  where  the  perfon  fo  advancing,  dffr.  be  the  hufband, 
father,  or  guardian,  and  fo  on  that  account  allowed  to  difburfe 
the  money ;  and  that  if  this  were  but  doubtful,  the  court 
ought  not  to  compel  an  anfwer. 

On  the  other  fide  it  was  urged,  that  the  advancing  moncy^ 
unlefs  the  party  advancing  ^yas  to  have  part  of  the  thing  re- 
covered, is  not  maintenance. 

A  perfoM  jiuar-         Lord  ChanccUor  :  Unlefs  every  advancing  of  money  towards 
^jr-'Mls  V"^      carrying  on  a  fuit  for  a  third  perfon,  be  maintenance,  (whick 

n)ortgig?c)  tho' 

ha   be  00  party  ro  the  fuir,  no^  expend  moa^y  in  fupporting  the  tlUcj  without  beiug  guilty  of 


ndt 
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1  think  is  not)  then  the  defendant  Carter  cannot  in    the  pre-      Sharp  tV 
fent  cafe  be  guilty  thereof;  bircaufe  he  appears  to  be  a  party      Car  re  r. 
interefted  (a)    by  virtue  of  the  mortgage  fomaderohlin  as      f  379  3 
aforefaid ;  and  though  he  be  no  party  to  the  fuitj  yet  as   he    (^),^««6^*«» 
claiifts  a  mortgage  on  the  eAate,  he  may  lay  oUt  money  in 
fupporting  the  title :  wherefore  this  not   being  maintenance^ 
the  demurrer  is  UK 

But  the  plea  of  the  ftatute  of  32  //.  8.  againft  contrafling 
for  pretenfed,  /;  e,  contfoverted  rights,  fecms  to  be  good. 
Not  that  I  think  the  appointing  a  receiver  is,  in  every  cafe,  a   Thfc  jppo{ntiil| 

r        /T-^  _         .    '  -^  '         i  receiver  is  ndl 

turning  the  party  out  of  poiiemon.     For  initance,  where  an    in  all  cafes  t 
infant  is  intitled,  in  fuch  cafe  there  can   be  no  colour  to  {ay,   |y'out1)f  pof-*'* 
that  the  appointing  a  receiver  (which   is    truly   and  properly   f^'^wn » " when 
the  hand  of  the  [CJ  court)  puts  the  infant  out  of  pofteffion.    pointed  of  an 
But  where  there  is  an  adverfary  fuit,  and  two  perfons  (as  in  In  fuch  caf«  ih!i 
the  prefent  cafe,   the  plaintifF5Z>tfr^  and  ^Tt^ywi)  arc  contend-   «ccivcr*8  pof. 
ing  for  the  right,  and  the  plaintiff  Sharps    brings   her  bill   poflcfTion  of  tht 
againft  Evansy  in  order  to  recover  the  poflcflion ;  and  Shafp   th/appoinUr^'i 
having  on  the  firft  verdift  obtained   by  her,  procured  ft  re-   »^e*f''vcr  in  an 
ceiver  to  be  appointed,  and  fuch  receiver  having  bcen^  on  the   as  wheie  the 
laft  verdia  that  was  recovered  at  the  bar  of  the  King's  Bench,  j^^ame^^^^^^^^ 
ordered  to  furrcrtder  up  the  poffeffioh  to  the  plaintiff  5y(^tfr/;   ^1^^!'^^^'*  ^ 'Jf*'^ 
I  cannot  in  this  cafe,  tall  the  pofTeflion  of  the  receiver,  the    receiver'*  pof 
poffeifion  of  the  defendant  Evans-,  but  rather  ihe  pofTeflion  of  [^e^'hepXnon 
the  plaintiff  5A^r^,  wlio  appears  to  have  the  right  to  the  pre-   of  him  that  Kai 
mifles.      Neither    can  I  fay   or  hold,    that   the   defendant      r   ^go  j 
Mvansy  was  the  perfon  in  pofFeflion  for  a  year  next  before  the 
defendant  Carier^s  contradling  for  the  purchafe  of  the  cftate  j 
and  fince   it  may  be   putting  a  difHculty  on  the   defendant 
Carter^  to  compel  him  to  anfwcr  to  this  part  of  the  bill,   I  do 
thcreiForc  allow  the  plea  of  the  ftatute  of  32  H,  8.  againft 
the  contrafling   for  pretcnfed    (or  controverted)   rights  or 
titles,  (i) 

[C]  For  this  rcafon  the  court  will  proceed  to  put  a  receiver  in  poficfTiort  in  11 
fummary  way,  and  will  order  the  tenants  to  attorn  to  him,  anJ  grant  hini  a  writ 
of  jkiEftance,  without  firft  awarding  an  injanftion  for  the  pofTeflion,  which  ia  other 
Cftfes  is  the  ufual  proccfs.     4th  of  O^,  1718.  by  the  Lord  Parhr* 

(i)  Reg,  Lib.  B.  1734.  fol.  39a. 


C38i  ] 


D  E 
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Blue  verfus  Marfliall  &  Ux*. 


Cafe  105. 
Lord  Chan- 
cellor Tal-  On   tijg  Defendant's  Exception   to  the  Mnjler's  Report  after 
•  Hearing 


BOT. 


«Eq.  Ca,  Ab. 
454.  pi.  13. 
Tho'.  generally 
fpcaklng,  an  ex- 
ecutor or  truf- 
tcc  com  pound- 
ing or  rcleafing 
a  debt,  mull  anf- 
wer  for  the 
fame ;  yet,  if 
this  appears  to 
have  been  for 
the  bencrit  of 
the  trull  cftate, 
it  is  an  excnfe. 


C  38*  ] 


TH  E  plaintiff  was  the  widow  of  James  Blue,  who  by 
his  will  gave  a  legacy  of  200  /.  to  truftees,  in  truft  for 
the  teftator's  wife  for  her  life,  and  afterwards  for  his  daughter 
the  defendant,  Ann  Marjhallj  for  her  life,  and  afterwards  to  her 
children  the  plaintiffs.  The  bill  was  brought  to  compel  the 
defendant  MarJhalU  and  his  wife,  (who,  on  the  executor's 
renouncing,  had  taken  adminiftration  to  her  father  with  the 
will  annexed)  to  pay  this  200  /.  into  the  hands  of  the  truilees, 
to  the  intent  the  plaintiff,  the  widow,  might  have  the  intercft 
for  her  life.     The  defendant  infifled  upon  want  of  affets. 

On  the  hearing  of  the  caufe  the  decree  was,  that  the  defend- 
ants (hould  account  for  fuch  part  of  the  perfonal  eflate  jof  the 
teftator  Eliie^  as  came  to  the  defendants  hands,  or  to  their  ufc. 
The  Mafter  reported,  that  the  teftator  £///<?,  was  poffeffed  of  a 
term  for  fixty  years  in  a  meffuage  and  lands  at  Bethnal  Greeny 
in  Middlefcxy  which  the  teftator  had  let  to  one  Dallow^  for 
thirty  years,  at  100/.  per  annum,  which  leafe  was  decreed, 
among  other  things,  to  be  fold  for  the  payment  of  the  tefta- 
tor's  legacies ;  and  that  at  the  time  of  the  death  of  the 
teftator  there  was  125/.  due  for  one  year  and  one  quarter's 
rent  of  the  faid  meffuage  and  lands  ;  that  after  the  teftaior's 
death  there  was  ico/.  more  due  for  a  year's  rent;  and  that 
the  faid  Dalbiv  the  tenant  foon  after  became  infolvent,  and 
unable  to  pay  the  faid  arrears  of  rent,  beipg  225/.  upon  which 
the  defendant  M7r/7W/,  and  his  wife,  without  confuhing  the 
plaintiff,  releafed  to  the  faid  Dallow^  not  only  the  faid  arrears 
of  rent  amounting  to  223/.  but  alfo  gave  him   20/.  out  or 

his 
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his  [Alarjhairi]  own  pocket,  upon  condition  that  the  tenant       Blui  t?* 

Ihould  forthwith  quit  the  pofleffion  of  the  faid  meflliage,  which    Marsh  alu 

accordingly  he  did;    and  thereupon  the  leafehold  premiffes 

were  fold  for   the  purpofes  in  the  decree  ;  but  the  Mafter 

charged  the  defendant  with  the  faid  arrears  of  rent  of  225  /.  it 

being  the  voluntary  zSt  of  the  defendant  to  releafe  them ;  but 

allowed  the  defendant  the  20  /•  which  he  had  paid  out  of  his 

own  pocket.     Upon  which  the  defendant  excepted  to  that 

part  of  the  Mafter's  report. 

And  for  the  plaintiiF  it  was  objcSed,  that  whenever  an  exe- 
cutor, adminiftrator,  guardian,  or  truftee,  will  of  his  own 
accord  releafe  a  debt,  this  being  his  voluntary  aA,  he  fhali 
anfwer  for  it;  and  the  rather  in  the  prefent  cafe,  for  that  the  r  3^^  1 
defendant,  who  made  the  releafe,  ought  to  have  firft  afked  the 
plaintiff  for  her  confent  to  the  making  of  the  releafe ;  or,  in 
cafe  of  obftinacy  in  her,  to  have  applied  to  the  court  for  their 
diredtons  in  the  matter ;  and  though  it  might  be  true,  that 
Che  tenant  was  at  that  time  infolvent,  yet  hereafter  he  might 
become  folvent,  and  able  to  pay  the  rent;  whereas,  in  cafe 
the  tenant  fhould  ever  become  capable  of  paying  the  rent,  this 
releafe  would  extinguifh  it ;  and  as  to  the  gaining  of  the  pof- 
icflion,  that  was  of  no  great  value,  there  being  a  provifo  in 
the  leafe  for  the  landlord's  re-entry  in  cafi  of  non-payment  of 
the  rent;  fo  that  the  tenant's  giving  up  the  poflenion  was  no 
more,  than  what  the  landlord  could  recover  by  law,  without 
che  confent  of  the  tenant.  . 

Lord  Chancellor  contra :  The  defendants  are  decreed  to  ac- 
count fcr  all  theperfonal  eftatc  that  camp  to  their  hands,  or  to 
their  ufe  ;  but  thefe  arrears  of  rent  were  neither  received  by 
them,  nor  did  they  come  to  their  ufe  ;  and  the  tenant  becom- 
ing infolvent,  the  eftate  has  not  fuffercd  by  this  releafe,  in 
regard,  if  the  arrears  of  rent  had  not  been  releafed,  the  de- 
fendant could  never  have  gotten  them,  when  the  tenant  was 
unable  to  pay  them;  and  if  the  teftator's  eftate  has  not  fuffer- 
cd on  account  of  this  releafe,  there  is  no  reafon  it  fhould 
gain  thereby.  The  defendant  fcems  to  have  done  nothing, 
but  what  was  prudent.  A  vexatious  tenant  may  put  his 
landlord  to  great  trouble  and  delay,  by  a  wrongful  detainer  of 
the  poffeilion^  and  by  damaging  the  eftate   in  the  mean  time, 

and 


Blue  v* 

JdAHSHALL. 
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and  may  force  the  landlord  to  cjecElments,  writs  of  error,  anj 
bills  in  equity,  by  means  of  which  he  may  lofe  not  only  his 
accruing  rent,  but  his  cofts  of  fuit ;  fo  that  this  releafe  feems 
to  be  for  the  beneBt  of  the  teftator's  eftate. 

Neither  will  I  make  a  difference  between  the  20/.  allowed 
by  the  defendant,  and  the  releafe  of  the  arrears  of  rent ;  for 
both  were  but  one  intire  confideration  for  the  tenant's  quitting 
the  poflfeffion  ;  and  by  the  fame  reafon  that  the  defendant  has 
been  allowed  the  one,  he  ought  to  be  allowed  the  other*  It 
is  moreover  a  ftrong,  prefumptive  argument,  that  the  defend- 
ant has  ad^ed  fairly,  and  according  to  what  he  thought  was 
for  the  advantage  of  the  eftate  ;  fince  the  other  defendant,  hi$ 
wife,  is  to  have  the  benefit  of  the  200/.  (now  fued  for)  after 
the  widow's  death,  for  the  advancement  ofherandher  chil- 
dren, and  confequentiy  is  a  fufierer  by  the  tenaol^s  becoming 
infolvent,  as  well  as  the  widow. 

Therefore  allow  the  exception,  and  let  not  the  defendant 
be  charged  with  thefe  arrears  of  rent. 


Cafe  106. 

Lord  Chan- 
cellor Tal- 
bot. 

Ca,  temp.  Tal. 
151. 

%  Eq.  Ca.  Ab« 
558    pi.  28. 
Onedevirc:*  the 
funaof  6ocxil. 
Sourh  Tea  ftock 
to  J.  S.  -4ndthe 
tcH^ator  has  but 
5360 1;  no  more 
than  the  5360  !• 
(hall  pafs  i  and 
the  rcrt  or"  the 
teftator'f  pcr- 
funa!  eilate  noc 
be  ubiigcd  to 
make  it  up 
^oco  1*    but  it 
niight  be  othcr- 
wii'e,  if  the  tef- 
tator  had  no 
itock  «t  all. 

^385    ] 


Afliton  verfus  Afliton. 

On  an  Appeal  from  a  Decree  at  the  Rolls. 

TH  E  cafe  was  thus :  7*he  teftator  had  no  more  than 
5360/.  South-fea  annuity  ftock,  but  by  his  will  be- 
queathed the  fum  of  6000  /.  South-fea  znnuiiy  ftock  to  truftces?, 
in  truft  to  fell  and  inveft  in  land  to  be  fettled  on  his  nephew, 
the  plaintiff  for  life,  remainder  over ;  and  until  the  purchate 
(hould  be  made,  the  nephew  to  have  the  intereft  or  dividend 
of  the  South'fea  annuity  ftock  for  his  life.  The  queftion  was, 
whether  the  reft  of  the  teftator's  perfonal  ♦  eftate,  which  was 
very  confiderable,  (hould  bcli able  to  make  it  up  6000/.  or 
whether  no  more  paiTed  by  the  will,  than  the  ftock  which  the 
teftator  was  poficiled  of  at  the  time  of  making  his  will,  and 
at  his  death  ? 

TheMafter  of  the  Rolls  had  decreed,  that  no  more  pafled 
by  the  will  than  the  5360  /•  South-fea  annuity  ftock,  which  the 
teftator  was  pofTefTed  of.  And  now  the  caufc  coming  on  be- 
fore the  Lord  Chancellor  upon  an  appeal, 
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It  was  argued  for  the  plaintiff,  that  the  deficiency  ought  to 
be  made  up  out  of  the  reft  of  the  teftator's  pcrfonal  eftate^ 
for  that  here  was  plainly  a  miftakc  in  the  teiUtor, 
who  intended  the  fiill  legacy  of  6000/.  that  this  was  a 
fpecific  legacy,  which  in  law  is  favoured,  and  allowed 
a  preference  before  others ;  that  if  the  teftator  had  at  that  time 
had  no  ftock  at  all,  the  whole  legacy  muft  have  been  made 
good  out  of  the  reft*  of  the  perfonal  cftate  ;  and  there  fcemcd 
to  be  ftill  more  reafon  to  fupply  the  fmall  deficiency ;  and  it 
was  compared  by  Mr.  Faxakerly  to  the  cafe  in  2  Leon,  of  a 
inan*s  devifing  his  land  in  fuch  a  place,  where  he  happened  to 
hive  Poland,  but  bad  tithes,  and  it  was  held,  that  the  tithes 
fliould  pafs. 

But  the  Lord  Chancellor  affirmed  the  decree  at  the  R0II5, 
obferving,  y?r/?,  that  though  fpecific  legacies  have  in  fome 
rcfpedls  the  advantage  of  thofe  that  are  pecuniary,  fo  as  to  be 
paid  in  toto^  anS  not  in  average,  on  a  deficiency  of  aflets  \  yet 
in  other  refpe^  they  are  diftinguifhed  to  their  {a)  difadyant- 
age  from  pecuniary  legacies;  as  fuppofe  they  fhall  have  been 
loft  or  aliened  by  the  teftator  in  his  life-time,  they  muft  then 
fail  In  ioto. 

♦  SecQndly^  That  where  one  devifes  a  debt  due  to  him,  after 
which  the  debtor,  uncalled  upon,  pays  in  the  debt  to  the  tefta- 
tor in  hi's life-time;  this  would  certainly  be  no  ademption  of 
the  legacy  ;  here  being  no  adl  done  by  the  teftator  himfelf, 
b  Jt  by  the  debtor,  who  might  oblige  the  other  to  receive  his 
.money  ;  and  that  fo  indeed  he  thought  it  would  be,  where  the 
teftator  himfelf  fliould  call  for  the  debt,  feeing  this  might  be 
dune  from  an  apprehenfion  of  fuch  debt  being  in  danger,  and 
with  a  defign  to  fecurc  it,  and  being  perfonal  eftatc,  and 
not  dimini(bed  by  remaining  in  the  teftator's  coffer,  inftead 
of  the  hands  of  the  debtor,  it  may  well  pafs  by  the  will.  ( 1 ) 

3utthat,  thirdly^  in  the  principal  cafe  it  did  not  appear  the 
teftator  ever  had  more  than  the  5360/.  South-fta  annuity 
ftock;  and  regularly  fpeaking,  without  fome  plain  wdrds 
manifefting  an  Intention  to  that  purpofe,  no  property  ftjall 
pafs,  but  what  the  teftator  was  himfielf  poflcflcd  of;  that  it  i^ 
more  natural  to  fuppofe  a  man  intends  to  give  what  he  has^ 


AsHTON  v» 
ASHTON. 


Specific  legt- 
cieS)  as  in  iomc 
refpcd^s  they 
htve  the  advan- 
tage, fo  in  o 
thcrs  th«»y  havt 
the  di  lad  van- 
tage of  ptcuni- 
ary  ones. 
{m)  See  vol.  I, 
540.     H  in  ton 
V.  Pinke« 


Where  the  tefta- 
tor devifes  a 
debt,  and  artcr- 
W4rd8  receives 
ir,  or  evencailt 
it  ioi  in  neiiher 
cafe  is  thjs  an 
a.ieipption  of 
the  legacy. 


{l)V\6,tEarlofThcr9ondv.Ear^of     IVager^  ante,  2  vcl    530. 
Sufilkf  ante,    1  vol.    465.      Xwrr   v. 

Vot.IlI.  X 


than 
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AsHTON  V.  thin  what  he  has  not ;  that  in  the   cafe  cited  from    Leonardos 

AsHTON.  Rtt>^rt5,  the  tithes  were  held  to  pafs,  as  thefe  arc  ilVuIng  ^^ut  of 
the  land,  i^nd  arc  pnrt  of  the  profits  thereof  j  but  princip-illy, 

m"!.  b-;t  hir  bccawfe  the  tctlator  having  no  lands  there,  the  {a)  whole  muft 

tiiue^  th  re,  i.d  othL*r.vii\*  have  been  rciecied;  and  fo  podibly  in   the  principal 

ijrJinA.ihe  cafc,  had  thc  tcftitor,  when    he  m^^dc  his   will,  Ifc.  had  no 

tiM-s.  js  <  r.  fl^^^-^  ^j.  3J1    ji^j,  whole  might  have  been  to  be  made   good  out 

or  tv  I...J,  i..d  of  the  rclr  of  the  perfonalcftate  ;  whereas   the   (lock   he  was 

fr^:  c:    },  jhli'i  then  pofTeflcd  of  docs  in  fome  meafurc  fatisfy  the  will,   (i) 


(1)   Reg,  Lib.    A.    I73"«   fol.  112.  ShrcJ^     v.     Thorin  ton,     2    Vez.    56:, 

Et    Vide  Hitticn   V.    r/AA.",  aiKC,  I  vol.  Drtikwatir    v.    Fa!,:c.aer,    2  \cz.  625. 

^^O.  Piirttiif  e  y*  PiirirU^^e,  Ca.  temp.  JjlLiuntr  v,    il/i/i"  q:t7rf,     2  Bro.  Cii;t. 

T.tlb.  226.      riirjev.>t:ci*l<n,    f  A:!;.  Rtp.  108. 
414..     J^jfi  V.  H'arJ,    1    Vcz.    424, 

Cafe  107.  ♦Goodwyn  rrr/wj  Lifter. 

Lord  Chan-  ctHO  MJS  Goodivyn^  the  plaintifF's  father,  entered  into 
ccllorTAL-      ^    articles    with    Thcmm  PcoU^    dated    thc    17th   of  J/^;vA 

DOT.  '  ' 

iF.q.Ca.  Ah.  '72^9*  for  the  purchafe  of  a  tenement  called  H or  dings -Mill' 
^2j.  pi  7.  lu^od^  by  which  Pook.  covenanted  for  himTclf  and  his  heirs,  to 

abiirg  ii'ar.t  convcy  the  laid  tcnemcju  bctore  thc  2 lie  of  March  then  nc?ct 
tcv^Ti^^nir'  cnfjing;  and  in  con.Gdcration  thereof,  GcoJii^m  covenanted  to 
onH  i:>iMxx         pay  -05  /.  the  purchafe  money. 

tTuiU,  not  to  PoqU  died  in  the  December  following,  before  any  conveyance 

fuc.)  as  an;  im-  was  mAdc  in  purfuancc  of  the  articles :  upon  whofe  death  thc 
ilfudivconiy.  prcmiircs  in  qucfiion  dcfcended  to  Hannah  the  wife  o^  Thcmai 
[  *3S7  J  Z//Vr,  and  Elizabeth  the  wife  of  irilliam  Fordy  (two 
of  thc  daughters  of  the  faid  Pi'c/^}  -^nd  to  Richard  Bagna!^ 
an  infant,  the  eldeft  fon  of  Jlhry  Barna!^  the  third  daugh- 
ter of  thc  fail  Poot^.  Goodivyn  thc  co.Ttraiting  pur- 
chafcr  died,  and  the  plaintiff,  as;  his  eidcfr  fon,  and  heir  at  law, 
brought  this  bill  to  liave  the  cftate  conveyed  according  to  thc 
dircutionncf  his  father's  will,  upon  payment  of  ti;c  purchafe 
money  by  the  executors  therein  named.  To  this  bill  amicable 
anfvvers  were  put  in,  fubmitting  to  the  diieJlion  of  thc 
court. 

Thc  only  queftion    was,    whether   the    tv^o   daughters  of 
Thomas  PooUy  and  PJchard  Uagnal^  thc  heir  at  law  of  the  third 

diiughter. 
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daughter,  were  truftees  within    the    a£l  of  7  Anna^  cap.  19.    Goodwjnv. 

intitled,  "  An  act  to  enable  infants,  who  were  feifedor  pofTef-       Li-tlr. 

•*  fed  of  eftates  in  fee  in  truft,  or  by  way  of  mortgage,  to 

**  make  conveyances  of  fuch  eftates  ;"  for  if  they  were  within 

that  ftatute,  then  they  might   be  decreed  to  convey,  though 

Richard  Bagnal  was  an  infant :  but  if  the  articles  did  not  raife      r   ogg  1 

a  truft  within  that  ftatute,  in  fuch  cafe  the  plaintiff  could  only 

have  a  decree,  that  the  two  married  daughters,  who  were  of 

age,  ftiould  convey  immediately  what  was  vefted  in  them   by 

defcentj  and  that  he  ftiould  hold  the  fliare  of  the  infant  till 

he  came  of  age,  with  liberty  for  the   infant  then    to  ftiew 

caufe,  why  he  fliould  not  convey  fuch  fhare  according  to  the 

articles. 

Lord  Chancellor :  There  can  be  no  doubt  with  regard  to 
cxprefs  trufts  by  deed,  but  that  an  infant,  being  a  mere  truftee, 
may  be  ordered  to  convey ;  and  there  is  no  inconvenience  in 
directing  an  infant  to  part  with  an  eftatc,  which  is  of  no 
benefit  to  him.  But  the  prcfcnt  qucftion  is,  whether  this, 
being  a  truft  only  by  conjhu6iion  of  equity^  be  witlun  the  a«Sl  j 
and  here  I  incline  ftrongly  to  the  negative.  Indeed,  with  re- 
gard to  its  being  a  truft,  there  can  be  no  doubt,  but  that  it  is 
fo  ;  for  whenever  one  man  enters  into  articles  for  the  fale  of 
an  eftate,  and  agrees  to  convey  it  to  another,  in  confidcration 
of  a  fum  of  money  engaged  to  be  paid  by  that  other  perfon  ; 
from  the  time  the  articles  ought  to  be  performed,  the  one  be- 
comes intitled  to  the  eftate,  and  the  other  a  creditor  for  the 
purchafe  money  ;  and  fo  there  can  be  no  difficulty  in  decree- 
jng  a  performance  of  the  articles.  But  I  cannot  think  con- 
ftrudlive  trufts  to  have  been  within  the  view  of  this  aft  of 
parliament,  which  docs  not  make  provifion  for  infants  to  con- 
vey in  purfuance  of  the  decrees  of  this  court,  but  only  gives 
power  to  make  orders  in  a  fummary  way,  in  cafes  that  arc 
originally  plain,  and  uncontroverted  by  the  parties. 

Wh:refore,  this  cafe  feeming  to  his  lordfliip  to  be  left  to 
the  common  law,  as  that  ftood  before  the  making  of  the  aft, 
it  was  decreed,  that  the  two  daughters  fliould  convey  imme^  r  -^gg  i 
diately,  and  that  a  day  fliould  be  given  for  the  infant  Ba^n/il 
to  fliew  caufe  witliin  fix  months  alter  he  fliould  come  of  ai^c, 
with  liberty  to  the  plaintiff  to  apply  to  the  court,  in  cafe  any 
precedents  could  be  found,  where  fuch  conftruftive  trufts  had, 

X  2  been 
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^  been  held  to  be  within  that  ftatutc.     Sec  vol.  ».  549.  Mk 

^  Li:>TER.       Parti  Vernon  [A]. 


[  A]  v^.  owed  fevcral  debts,  and  by  his  will  devifed  lands  in  fee  to  an  infuit, 
charged  with  all  hisdcbis  and  legacies:  the  perfonal  eftate.was  greatly  deficient, 
and  the  chief  end  of  the  bill  was,  that  the  infant  might  be  enabled  to  fell  {o  muck 
of  the  real  ellate,  as  would  fuffice  for  the  payment  of  the  debts  and  legacies.  It 
was  admitted  the  infant  could  not  (as  yet)  be  faid  to  be  a  bare  traftee  for  t^e 
creditors,  bfr.  fmce  he  had  the  furplus  (the  greatefl  part  of  the  eibite)  to  his 
own  ufe  ;  but  it  was  infifted,  that  when  the  Mailer  fliould  have  afcertained  tbe 
debts,  fet  out  what  were  the  proper  lands  to  be  fold,  and  what  would  be  fufficient 
for  the  payment  of  the  debts  and  legacies,  then  the  infant  as  to  thefe  lands  would 
be  a  bare  truftee ;  and  as  this  a£k  was  remedial,  and  made  to  fupply  what  wa« 
before  a  defe^  in  the  law>  it  was  but  reafooable  to  enlarge  it  by  the  mod  Bivour- 
able  conftrudion. 

Cur^:  It  is  very  true,  this  is  a  remedial  law  ;  but  ftill  the  principal  cafe  is  not 
within  it,  in  regard  the  aft  only  extends  to  cafes  where  the  infant  is  a  bare 
truftee  originally,  and  at  the  death  of  the  teilator,  not  where  he  is  made  fuch 
by  feveral  fubfequent  adls  done  by  a  Mailer,  in  fetting  forth  what  debts  and 
legacies  there  are,  .how  far  the  perfonal  ellate  is  deficient,  and  what  part  of  the 
land  is  fit  to  be  fold  ;  which  report  will  confiA  of  feveral  matters,  which  the  in- 
fant, when  of  age,  may  be  adviied  to  controvert ;  and  therefore  this  will  not  ren- 
der tbe  infant  a  truflee  for  thefe  lands  within  the  aft.  For  which  reafon  the 
court  refufed  to  make  a  decree,  that  the  infant  (hould  join  in  the  fale,  but  direfted 
the  MaAer  to  take  an  account  of  the  debts  and  legacies,  and  of  the  perfonal 
eftate,  and  what  deficiency  there  was  therein,  as  al(b  what  part  of  the  real  eilate 
was  fitteil  to  be  fold  ;  the  infant  to  convey  when  of  age,  unlefs  he  Aiould  fliew 
caufe  to  the  contrary  within  fix  months,  after  he  (hould  come  of  age.  At  the  Rolls, 
Ancnymous,  Irtnity  VacatUn^  '730' 

bee  4  <»/«.  2-  cap.  lo.  whereby  ideots,  lunaticks,  lit,  or  their  committees,  by 
(  the  direftion  of  the  LordjChancellor,  may  affign  over  their  truib  or  mortgages,  and 
bf  ordered  to  make  fuch  conveyances,  in  like  manner  as  truHees  or  mortgagees  of 
iane  memory. 


Cafe  108.  ♦  Duke  of  Somcrfct  verfus  Cookfon. 

Lorvl  Chan- 

,0T.  ^T^  ^  ^  ^"'^^  ^^  Somirfit^  as  lord  of  the  manor  of  Corbrid^ei 

%  Eq.  Ca.  Ab.       ^     in  Northumhtrlandf  (part  of  the  cftatc  of  the  Picrcfs  late 

A  t-.if'iie?*io      ^^^'*  ^^  Northumbirland)  was  intitled  to  an  old  altar-piece 

compel  the  de-     niadc  of  filver,  remarkable  for  a  Greek  infcription  and  dcdica- 

tir^piecf  oro-*     tioT)  to  Hercu/cs.     His  gracc  becamc  Intitled  to  it  as  treafurc 

thcrcuriofitjr       ^y^yy^  within  his  faid  manor.     This  altar-piece  had  been  fold 

[•390  1       ^y  ^"*  ^^^  *^*^  2^^  ^^^  poflTeffion  of  it,  to  the  defendant,  a 

goldfmith  at  NewcoJiU^  but  who  had  notice   of  the  duke's 

claim  thereto.     The  duke  brought  a  bill  in  equity  to  compel 

the  delivery  of  this  altar-piece  in/pede^  undciuced. 

a  The 
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The  dcfcnJant  demurred  as  to  part  of  the  bill,  for  that  the    ^  ^"^^  ®^ 

•    .       .^.       ...  II.  ft.  r  J     •  SOMERSliT'V* 

plaintitr  bad  his  remedy  at  law,  by  an  adtion  of  trover  or  dettnuej      Cookjon. 

and  ought  not  to  bring  his  bfll  in  equity;  that  it   was  true, 

for  writings  favouring  of  the  realty  a  bill  would  lie,  but  not 

for  any  thing  (i)  merely  perfonal  \  any  more  than  it  would 

for  an  horfe  or  a  cow.     So,  a  bill  might  lie  for  an  heir-loom; 

us  in  the  cafe  of  Pufey  verfus  Pufrfy  i  Fern.  273.     And  though 

in  trovir  the  plaintiff  could  have  only  damages,  yet  in  detinue 

the  thing  itfelf,  if  it  can  be  found,  is  to  be  recovered;  and 

if  fuch  bills  as  the  prefent  were  to  be  allowed,  half  the  adions 

of  trover  would  be  turned  into  bills  in  chancery. 

On  the  other  (ide  it  was  urged,  that  the  thing  here  fued 
for,   was  matter  of  curiofity  and  antiquity ;  and  though  at 
law,  only  the  intrinfic  value  is  to  he  recovered,  yet  it  would 
be  very  hard  that  one  who  comes  byTuch  a  piece  of  antiquity 
by  wrong,  or  it  may  be  as  a  trefpafler,  (bould  have  it  in  his       £  39X  ] 
power  to  keep  the  thing,  paying  only  the  intrinHc  value  of 
^  it :  which  is  like  a  trefpafler's  forcing  the  right  owner  to  part 
with  a  curiofity,  or  matter  of  antiquity,  or  ornament,  nolens 
volens.     Befides,  the  bill  is  to  prevent  the  defendant  from 
defacing    the    altar-piece,    which    is    one    way  of    depre- 
ciating  it;  and    the    defacing    may  be   with    an  intention 
that  it  may  not  be  known,  by  taking  out,  or  erafmg  fome  of 
the  marks  and  figures  of  it ;  and  though  the  anfwer  had  de* 
nied  the  defacing  of  the  altar-piece,  yet  fuch  anfwer  couldi 
not  help  the  demurrer ;  that  in  itfelf  nothing  can  be  more 
leafonable  than  that  the  man  who  by  wrong  detains  my  pro« 
pcrty,  (hould  be  compelled  to  reftore  it  to  me  again  in  fpccie  ; 
and  the  law  being  defective  in  this  particular,  fuch  defeft  is 
propcfly  fupplied  in  equity.        ♦ 

Wherefore  it  was  prayed  that  thQ  demurrer  might  be  over* 
ruled,  and  it  was  Qver-ru)ed  accordingly. 

(i )  Vide  C«^  V.  Rutfer^  ante,   i  vol.      304. 
j;:o.     CfJt  V.  Setter  villi,  ante,   2  vol. 


Xj  Law 
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^^^^  ^'^g*  Law  verjus   Law. 

Lord  Ch.:n. 

cc  or     AL-  .    g^^  ^1^^  intereft  which  he  had  in  the  commiflioners  of 

BOT.  y^^        ' 

Ci.  temp.  Tal.  cxciie,  procured  for  his  brother  B.  a  fuperviibr's  place 

'^f'    c    ak  *"  ^^^^  office,  and  in   confidcration  thereof,  B.  gave  a  bond 

187.  pi.  10.  for  the  payment  of  lo/.  ptT  annum  to  J.  by  half- yearly  pay- 

eftwUh'thT^"'  n^C"^s,   as    long  as   B,    (hould   continue  in    the  office.     & 

commimoners  dicd,  havlnL^  for  fomc  years  omitted  the  payment  of  this  annual 

of  excife,  gets  r  r  i 

anofficcinthat  fum  of  lo/.  whcrcupou  J,  fued  tiie  bond  againft  the  widow 
rc»enuc°fbr^.  ^"^  exccutrix  o(  B.  who  at  law  pleaded  a  fliam  ple3  of  pay- 
whoinconfidcr.    ment,  and  now  brought  this   bill   to  be  relieved  againft  the 

ation  thereof  u       J  '* 

gives  a  bond  to       bond, 

A.  to  pay  liim 

lo  1.  per  ann.  as  long  as  B.  enjoys  the  place  ;  equity  will  relieve  againfl  tlie  bond. 

['392  J  For  the  defendant  it  was  objefted,   that  the  bond  was  ad- 

mitted to  be  good  at  law  by  the  plaintifPs  not  being  advifed 
to  plead  the  ftatute  of  5  ^  6  EJw.  6.  againft  the  fale  of 
offices ;  neither  truly  in  this  cafe  could  the  aft  be  pleaded, 
being  made  long  before  the  excife  became  a  branch  of  the 
revenue ;  that  the  law  being  with  the  defendant,  it  would 
be  hard  to  take  the  benefit  thereof  from  him,  cfpecially  when 
he  was  not  plaintiff"  in  equity,  prayed  no  aid  of  this  court, 
and  had  been  guilty  of  no  fraud  ;  that  though  the  bond  in 
(a)  Ona  motion  qucftion  had  on  a  (tf)  former  occafion,  been  called  a  place- 
ti!.^n  wnKnThe  brocagc  bond,  and  reprefented  as  equally  mifchievous  with, a 
court  granted  in  marriage-brocage  bond,  yet  it  could  with  no  rcafon  or  juftice 
be  refemblcd  to  a  marriage-brocage  bond,  which  had  indeed 
at  length,  in  the  cafe  of  Potter  vcrfus  Hall,  [B]  (though  after 
grciit  litigation  and  difference  in  opinion)  been  condemned 
in  equity,  with  a  view  to  ohviate  a  growing  mifchief,  oc- 
cafioned  by  fervants  and  other  mean  perfons  taking  thefe 
bonds  for  procuring  marriages  into  great  families,  which 
produced  very  unequal  matches,  to  the  unfpeakable  uneafinefs 
and    difcomfort  of  friends    on   account   of   fuch    alliances : 


[•;]  'i  his  was  a  bond  for  afliiliag  in  promoting  a  marriage,  which  aftrrwards 
to  !:  Li.Vct  1  hecauic  was  l;c:;rd  f:rll  before  Sir  Join  Trevor,  Mailer  of  the  Rolls, 
w'v>  rcli  ncd  ;i5Tainll  the  bond  ;  afterwards  the  Lord  Scmmers  reverfed  the  decree 
at  tiie  Rolls,  but  the  Loris  reverfed  the  decree  of  reverfal.  Ca/cs  in  ParL  76. 
Sec  aifj  the  cafe  of  RoUris  vcrAis  Robgrts^  ante,  'j6. 

whereas 
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whereas   the   prcfent  cafe    couIJ  be  attended    with    no   fuch        Law  v, 
inconveniencles  ;     for    \\    the  oiHcer     who    gave   the    bond,  '^^^^ 

fhould  be  thereby  induced  to  a6l  corru,  tly,  or  be  guilty 
of  extortion,  be  would  be  punifliable  in  another  manner, 
by  inJidlment  for  (uch  corruption  or  extortion,  and  if 
found  guilty,  j^'ould  forfeit  his  place  :  that  it  could  be 
no  objection  that  the  wiiulc  f.ilary  or  profits  belonging  to  an  [  393  3 
office  ought  to  be  received  by  him  that  executed  it,  for  this 
was  frequently  otherwife,  and  yet  tolerated  both  in  law  and 
.equity.  Nay,  in  fome  of  the  greateft  ofHces  of  the  courts  in 
JVcftminJier-hall^  the  deputy  who  executed  the  office  had  com- 
monly but  a  fcanty  allowance,  the  greateft  part  of  the  pro- 
fits going  to  the  principal,  who  underwent  none  of  the  trouble. 

But  by  the  Lord  Chancellor :  Bonds  and  engagements  of 
this  nature  are  highly  to  be  difcouragcd.  Merit,  induflry 
and  fidelity,  ought  to  recommend  perluns  to  thefe  places, 
and  not  intereft  with  the  commilfioners,  who,  it  is  to  be  prc- 
fumcd,  had  they  known  from  what  motive  the  piainti.Tat 
law  applied  to  them  on  behalf  of  his  brother,  would  have 
rejected  him.  The  officer's  giving  money  to  a  friend  of  the 
commiiiioners  for  his  intereft,  is  alto;;etber  as  bad  as  giving 
money,  or  a  bond  for  money,  to  the  commiiiioners  them- 
felves,  which  undoubtedly  would  have  been  relieved  againft. 
It  is  a  fraud  on  the  publick,  and  would  open  a  door  for  the 
fale  of  offices  relating  to  the  revenue.  The  taking  away  from 
the  officer  what  the  commiflioners  and  thetreafury  think  to  be 
but  a  reafonable  reward  for  his  care  and  trouble,  and  an  in- 
couragement  to  his  fidelity,  muft  needs  be  of  the  moft  per- 
nicious confcquence,  and  induce  him  to  make  it  up  by  fome 
unlawful  means,  fuch  as  corruption  and  extortion.  And 
though  the  excife  was  no  part  of  the  revenue  at  the  time  of 
making  the  ftatute  of  5  b"  6  tdw.  6-  yet  there  may  be  gOud 
ground  to  conftruc  it  within  the  [C]  reafon  aiid  mifchief  J 
of  that  law,  which  is  rather  a  remedial  than  a  penal  f  304  ] 
one. 

But 


[C]  It  is  no  new  tliin^,  but  ufual,  that  an  int.-rcil  r.iifcd  bv  a  fubfequent 
flatuce,  fhould  be  under  the  fame  remedy  and  advantage  as  an  iniercit  cxillinp-  br- 
fore.  Thus  at  common  law,  no  acceptance  of  a  collateral  rconipencc  could  bar 
a  wife  of  her  dower.     Bat  the  ilatutc  of  27  //.  S.  made  a  jointure  to  be  a  bar, 

^  4  whiclf 
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Lawv.  But  fuppofing    it   to  be   a  good  bond  at  law,  fo  arc  alt 

^^^'^»  marriage-brocage  boMds  ;  which  yet  are  juftly  condemned  in 

eqviirv,  as  introdadtive  of  infinite  mifchief:  and  their  havin» 
been  much  litigated  and  conteftcd,  fortifies  the  opinion  that 
p'cva:l.;d  at  laft ;  for  it  (liews  what  was  the  fenfe  of  the  fu- 
preaie  court  of  judicature,  ifter  the  inconveniences  of  fuch 
bonds  had  been  fully  weighed  and  expeiLcncedi 

r 

Wherefore  fince  engagements  of  this  kind  are  like  to  oc- 
cjfios)  cor  uption  and  extortion  in  ofHces,  by  having  the.prp. 
fits  of  places  fcparatcd  from  the  places  thcmfelves,  l^t  the. 
bond  be  delivered  up,  and  a  perpetual  injunction  awarded 
thcrcoj  ;  and  though  this  be  a  new  cafe  let  the  defendant  pay 
cods  (i). 


which  at  th  t  time  extended  only  to  a  jointure  made  by  acl  executed  in  the, 
huiband's  iifo-time.  Aritrwards  the  32  of  H.  8.  enabling  a  man  to  devife  his 
lands,  it  \V:;s  hfid,  that  if  a  man  were  to  devife  lanJs  to  his  wife  in  fatiifadion 
of  her  duv.fr.  and  Tue  lliould  accept. them,  this  wOuIJ  bf»  a  bur  within  27  //.  8. 
A  Co.  4.  a,  6.  Leviiuftr  it  is  within  the  fame  e^juity  and  reaibn,  and  the  diverfity  if 
in  the  man!ier  only,  net  in  the  thing.  60  Exchequer  bills,  though  created  and 
made  valu.ihle  by  a  ilatute  fuhfcquent  to  that  of  12  Car,  2.  cap,  30.  tor  treti- 
iug  the  poil-f'ihcc,  yet  arc  ]>orr.\b^e  within  the  intent  of  the  (aid  ad  oi  12  Csr, 
2.  and,  ot\  a  letter  in  which  futh  bills  were  inclofed,  being  loft  out  of  the  oftcc, 
the  Pi-.i>.m.ili  rs  v.erc  held  chargeable.  From  the  Lord  Ch.  Juft.  f/d//*s  argument 
in  the  Cu{c  of  f.r.ne  vrrfus  Cotton  and  Frahklaud,  in  the  Reporter's  maujfcript. 
Sf-*  ;i;fo  Oalk.  17.  And  irilirbfervable,  ih;it  though  the  other  three  judges  of-fi.  R, 
ditVirin:^  m  o;  ir.ion  -vlth  rhe  Chief  JulHce,  judguient  was  given  iu  that  cafe  for. 
til"  dffendiini5,  yc:  crt  a  writ  ct  trnur  lu-ing  brought  in  the  Exchequer-chamber^ 
the  deiendantj  htf  i.iid  to  have  inaac  faiii>fadion  to  the  plaintiff,  whic.lputaa' 
end  to  all  further  pitifcdintjb. 

(!)  Keg.  Lib  n.  173;.  fol.86.  Et  Harringtcn  v.  Du  Chafttl,  i  Bro.  Qha. 
vide  FeiiamyK.  /.'«/;/&:'.,  C.i.  temp  Tal.  Rep.  124.  Debenham  \.  Ox,  1  Vez. 
(^-j.     Purdy   V.   6:«j,    5    Burr,   2098.       276. 

Caie  1/0."*  ^^^  William    Humphreys   verfus  his   Son 

Lord  Chan-  '  Orlando  Humphreys. 

celicr  'i  al- 

b:)T.  T\/*^^'  ^J^^P^^^P  had  brought  a  bill  againft  his  father  Sir 

Aibring«jb;:i  XV JL    IVilUam  Humfhreys^  to  recover  divers  fums   of  money 

lecovcrd.^^e  s  from  the  faihcr,  TiW^'tntir  aC  a  bond  of  20,oco/.  entered  into 

coupt  ami  alfo  io,c«"'Ol.  on  a  ftalc  h(;nd  of  a!.uve  twrnty  yetM  ftandlnj.  The  defendaot  demurs  as  to 
wl^ii  rctated  10  th-  bond,  foi  thai  liic  plaintiff  inuht  fue  at  hw.  The  demurrer  being  allowed,  the 
ohlltce  in  tl.c  b-^ni  fu**^  t^'*  ''""^  *^  '*^  *"<i  gft*a  vcrdidl,  after  which  the  dcfcndjnt  brings  his  bill 
b'  rel'fV'  »t;a»r.M  the  bond,  as  hivittg  been  fa'isfied  ;  the  court  ordered  an  injunAion,  for  that 
ihrvf  w  ns  xtxiiw.  lo  b^*"''  »f i^^* '»  «^«'^y»  though  the  defendint  kad  dcmaued  Co  ihc  bill  brought  oa 
the  l>jnu*  , 

m 
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in  1704,  for  the  payment  of  10,000 /•  and  intereft  at  the  end  Humfh. 
of  the  year.  »iYs,t). 

The  defendant  demurred  as  to  that  part  of  the  bill  that  **^*' 
przycd  relief  on  the  bond,  or  to  recover  the  money  due  there- 
on  I  for  that  the  plaintiff  had  a  remedy  for  the  (ame  at  law ; 
the  bond  appearing  to  be  in  his  cuftody,  ahd  taken  in  his  own 
name.  This  demurrer  was  argued  and  allowed.  Afterwards 
the  fon,  Mr.  H^mphnysj  brought  an  aAion  at  law  on  this 
bond,  and  on  fihit  addUm  pleaded,  obuined  a  verdiA,  {viz.) 
tbat'the  money  fecured  by  the  bond  was  not  paid. 

Upon  this  Sir  ff^Uiam  brought  his  bill,  fetting  forth,  that 
this  bond  fpr  io,coq/.  was  entered  into  without  any,  con« 
fideration,  and  intended  only  to  be  in  foice  until  fome  fettle- 
ment  (hould  be  made  on  Mr.  Humphreys  by  his  father,  who 
upon  his  fon's  marriage  in  1707,  had  given  him  10,000/.  and 
covenanted  to  give  him  10,000/.  more;  and  that  a  purchafc 
in  Effix  of  looo/.  per  annum  ^  had  been  fettled  on  the  fon  in 
pofleffion ;  alfo  that  the  bond  was  afterwards  thrown  afide 
amongft  ufelefs  and  neglefled  papers  as  a  thing  of  no  value, 
and  had  been  fatisfied  by  ftocks  of  the  father  that  had  been  r  ^qA  i 
transferred  to  the  fon,  or  tp  his  order,  fpecifying  the  par* 
ticulars. 

Mr.  HumphnySj  to  fuch  part  of  the  bill  as  prayed  relief 
agatnft  the  bond,  pleaded  the  verdid  and  the  former  demurrer 
pmt  ia  by  Sir  IVilUam^  and  allowed.  And  it  was  argued,  that 
this  was  properly  triable  at  law ;  and  after  that  the  court,  and 
even.  Sir  IVilUam^  bad  declared  themfelves  of  that  opinion: 
and  the  defendant  having  accordingly  been  at  law  and  reco- 
vered there,  the  fkther,  Z\v  IVilliam^  muft  not  now  be  ad- 
mitted to  fay  it  is  proper  in  equity,  and  not  at  law  ;  for  that 
would  be  going  backward  and  forward,  and  dealing  ill  with 
the  court ;  and  was  (zs  Mr.  Strang^  obferved)  a  departure^ 
mthich  is  no  more  to  be  endured  in  equity,  than  it  is  at  law. 

Upon  a  motion  for  an  injuhftion  to  ftay  proceedings  on  the    j^f^, , 

1>ond,  the  court  faid,  that  after  a   plea  put  in  there  can  be    >i)t  there  mtvM 
*       •        «>  •   •      r%»  T%  •       »    0%  '^^  motion  fop 

no  motion  for  an  injundtion.  But  at  the  inftance  of  the  an  iDjtto€UoD, 
plaintiff,  it  was  ordered  that  the  plea  (hould  come  on  the  next  *"'*!?  ^'"  *' 
day  to  be  argued  among  the  exceptions,  with  leave,  that  if 

the 
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HvMPH-       the  pica  (hould  be  over-ruled,  then  the  ph'itiuff  Sir  ff^tlHam 

RKYS  v,        Hu?nphrcys  might  move  at  the  fame  time  for  an  injunftion. 
Humph- 
reys. Accordingly  the  pica  coming  on  to  be  argued,  after  hearing 

counfcl,  the  Lord  Chancellor  declared,  that  this  bond  being  a 

ftale  one,  of  about   thirty  years  lianding,  and  the  money  due 

thereon  not  having  been  demai>ded  for  very  many  years,    ancJ 

the  fuit  on  the  bond  on  the  fon's  part  being  improper  in  equity. 

Sir   IFilHam  Humphreys^   might  icz(om\)\y  cxi^ik  prima  facie 

to  have  met  with  fuccefs  at  law,    it  being   a  rule,    that  after 

twenty   yeais  and  no  intereft  paid  during  that  time,    a   bond 

(hall  be  prefumed    to    be  fatisfied,    unlefs  fomething  appears 

[  3Q7  J      r^]  to  anfwer  that  length  of  time ;  fo  that  the  plaintiff"  Sir 

Jiniliam  Humphreys   had  reafon  to  infift  byway  of  demurrer, 

that  this  was  proper    at    law;    where   if    it   had    gone    for 

him,  it  had  cut    every    thing   fliort,    and    made    an     end  of 

the    demand  •,     but    though    this     matter    be   now     found 

agninft  the  obligor,  it  is  ncvcrthelefs  hard  to  fay,  that  he  ihall 

be  barred  of  any  equity  he  may  have  againfl:  the  bond.     As 

fuppofe  the  fame  were  really   intended   only  to   fecure  a  pro- 

vifion  for  the  fon,  until  a  fettlement  fliould  be  made,  which 

fcttlemcnt   has  accordingly  been  made :  or  fuppofc  the  bond 

has  in  fa£t  been  flitisfied  by  a  transfer  of  the  father's  flocks,  or 

any  other  way,  furcly  there  can  be  no  doubt,   but  that    the 

obligor,  under  thcfe  circumftances,  ought  to  be  relieved,  con- 

fcqucntly  it  is  no  bar  to  fay  to  the  father,  **'you  alledged  this 

*'  bond  v/as  properly  triable  at  law,  which  has  been  fo   done, 

*'  andthciclore  you  can  have  no  relief  in  equity."     Now  if 

tbit  be  lb,  then   the    anfwer    which   (hould  fupport    the  plea 

being   general,  and  not  anfwcriug  the  particular  charges  in 

the  bill,  the  plea  will  be  infufficicnt,  and  mutt  be  over-ruled; 

and  the  plaiiilift' having  by  the  order,  liberty  to  apply  for  the 

injUii£lion,  it  is  a  motion  of  courfe,  and  muft  be  granted.     But 

ihis.controvcrfy  being  between  an  aged  faiher  and  an  only  fon, 

was,  the  court  faid,  fit  to  be  agreed;  and  thereupon  it  was 


[D]  The  producing  a  rc:e;;.t  for  intrrcll  wiihin  twenty  )*ears,  indorfc.i  on  a 
bond  by  the  (\u\  -re,  (ilKHig'i  the  time  when  fiicli  reLtipt  was  written  and  ngned 
did  not  nprear  crhcrv^ii'e  th;:n  by  the  indorlcmcnt  itlblf)  has  been  hc]A  fufticient 
i(!take  o!r  the  prelum  prion  of  payi.^nt.  See  the  eale  oi  "]  he  Lord  Barrington  v. 
6\rtf;V,  in  Parli  *mc!it,  Feb.  1750,  upon  a  writ  of  error  from  the  Exchequer 
ChambvT.     3  Bro,  P.  C,  535. 

recommended 


De  Term.  S.  Michaelis,  1735. 

recommended  to  Mr.  Attorney  General  on   the    one   fide,   and  Humph- 

Mr.  Vermy  on    the  other,  to  endeavour  to  compromilc  the  ^:^^^    '^• 
difference,  and  end  the  matter  amicably.  Rtys 


*  Robinfon  &  al'  verfus  Tonge,  Dunn  &  al'.      Cafe  nr. 

Lor  J  Cri:m« 
Upon  the  Majler'i  fpecial  Report.  cclor 'I'a^- 

EOT. 

A  Bill  was  brought  by  the  creditors  of  Tonge^  againft  the    2  F.q.Ca.  /\b. 
defendant    Dunn^    who   was    his    adminiftrator,    and    ^^^'  ^\'  '^' 
againft  others,  for  the  recovery  of  debts  due   to  the  plaintiffs 
on  bond  from  the  inteftate.     And   on  hearing  the  caufe,  the      L     39^  J 
court  made  the  ufua>  decree  for  the  defendant  to  account,  and 
the  Mailer  to  be  at  liberty  to  ftate  any  thing  fpecially. 

The  Mafter  ftated,  that  Tonge  the  inteftate  died  indebted  by 
Tome  judgments  that  were  recovered  againft  him  in  his  life- 
:ime  ;  and  his  death  happening  in  the  vacation,  feveral  of  his 
:reditors,  who  had  warrants  of  attorney  for  judgments,  entered 
their  judgments  which  related  to  the  firft  day  of  the  preceding 
term,  and  confequently,  to  the  inteftate's  life-time ;  though 
infaft  fuch  judgments  were  not  figncd  till  after  the  inteftate's 
death  ;  and  likewife,  that  the  intcflate  died  indebted  to  feveral 
by  bond  ;  and  that  the  defendant  Dunn  havmg  been  bound  as 
furety  only  for  the  inteftate  in  fome  bonds  and  judgments, 
took  out  adminiftration.to  him,  being  advlfcd,  that  he  might 
thereby  pay  ofFthofe  debts  for  which  he  hiinfelf  was  b  .und,  as 
furety  for  the  inteftate :  that  Dunn  the  adminiftrator  |  aid  off 
two  judgments  entered  in  the  intcftate*s  life-time,  amounting 
to  300/.  and  paidofffome  judgments  entered  in  the  vacation 
following  after  the  inteftate's  death,  but  which  by  relation 
{uifupra)  had  a  retrofpeft  to  the  firft  day  of  the  term  which 
was  in  the  inteftate's  life-time,  though  not  actually  figned  till 
after  his  death ;  and  that  the  faid  adminiftrator  paid  fome  r  ^  -j 
debts  by  bond,  and  difl^urfed  and  advanced  fo  much  money,  as  to 
have  over-paid  100/.  beyond  what  he  had  received  ;  and  that 
there  were  no  more  perfonal  aflets  left,  nor  any  real  aflcts,  but 
an  advowfon  in  fee,  which  haddcfcended  to  the  heir,  and  which 
on  an  appeal  to  the  houfe  of  lords,  had  been  adjudged  to  be 
iflets  to  pay  debts,  where   the  heir  was  bound,  and   which 

advowfon 
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Rniir^oirv.   advowfon  had  been  fince  by  order  of  tbcconrt  <bld^  and  ^ 

ToKGg,       pi^oney  paid  into  the  bank.. 

On  this  cafe  thus  ftated  the  Lord  ChanccBor  gare  his 
opinion : 

Firflj  That  as  to  the  judgoKnts  rccoyercd  againft  the  in* 
teftatCt  and  entered  in  his  life-time,  theymuft  be  undoubtedly 
preferred.     Alfo, 

Whereby  t>»  Secondlyt^  That  with  regard  to  the  judgments  en  warrants  of 

{tTi^faid,  tK^t      attorney  entered  after  the  inteftate's  death,  as  thefe  relatedto 
Judgment  nuu    ^j^  firftday  of  the  ternn,  when  the  intcftate  was  alire,  the  fame 

not  b'rM  land*,  ' 

bu:  Uqok  ihc  were  good  judgments  from  that  time ;  for  the  ftatuteof  frauds, 

f,»;;^*;f  \V''  which  enaas,  that  no  judgment  (hall  bind  land,  but   from  the 

purch%fc»,*nJ  figninz,  concerns  only  purchafers,  and  not  creditors  fEl:  fo 

tvcerncied'iiors  that  as  to  crcditoTS  tbis  remains  as  i(  was  at  comnaon  Uw^ 


But, 


tried  in  the  va- 
(aMoiiieUtes  tu 
the  fufl  day  of  the  preceding  tcrnt. 


r  4C0  ]  Thirdly^  The  queftion  was,  what  remedy  the  admintlhiiter 

fliould  have,  with  refped  to  the  money  which  he  bad  paid  out 
of  his  pocket  beyond  the  perfonal  aflets  ?  and  here  it  was  re* 
prefented  to  be  very  hard,  if  be  (hould  lofe  any  part  of  thatji 
for  which  reafon  it  was  faid,  that  as  to  the  judgments,  and 
more  efpecially  thofe  that  had  been  obtained  in  the  inteftate's 
lift- time,  and  which  the  adminiftrator  had  paid,  he  ought  to 


[E]  The  latf  earl  of  Winchtlfea  died  feifedof  fome  lands  in  fee,  and  confider^ 
abiy  indebteJ  by  judgment  and  llraplc  coiuraft,  and  after  the  death  of  the  (aid 
tail,  and  before  the  tiToinday  of  the  next  following  term,  many  of  the  judgment 
creditors  delivered  Jienfa:iaiS  to  the  (heriiF,  and  took  the  goods  and  fumitaie  ia 
execution;  whereupon  the finiple con tra6l  creditors  petitioned,  (fork did  not  cojae 
before  the  court  upon  a  bilj)  that  the  judgment  creditor*  might  be  paid  out  of  the 
land  ;  or  at  leail,  that  as  to  fo  much  as  the  judgment  creditors  bad,  by  taking  it 
from  the  perfonal  ellate,  exhauftcd  the  fame  j  they  (the  fimple  contrad  creditors) 
might  (land  in  their  place,  and  Jae  paid  out  of  the  land. 

^tdper  (ur* :  This  rule  of  equity  is  very  iuft,  but  not  applicable  to  the  prefent 
cafe  \  here,  the  judgment  creditors  having  lodged  their  writs  of  execution  with  the 
fheriiFin  the  fame  vacation  that  the  p^iy  died,  it  relates  to  the  te/f  of  the  writ, 
us  to  all  but  purchafers ;  and  cortlequently  by  relation,  the  perfonal  eftate  of  which 
the  funple  contrad  creditors  would  avail  themfelves,  as  being  in  the  poffejlbn  of 
the  carl  at  his  death,  was  not  fo,  being  eviAed  from  him  in  his  life-time  by  iht 
execution  ;  and  therefore  the  fimple  contra^  creditors  feem  to  be  without  remedy, 
^s  to  fuch  cf  the  afiets  as  have  been  fcifed  by  thefc  executions.  Fit^ct  verfus  Tb§ 
Burt  a/ li'mdi!jea^  liHU  Vacation,  1719.  by  the  Lord  Paritr.  Sedjiutrf. 

fiand 


jlftndin  tbeir  place;  and  as  thefe  judgment  creditors  might     Rob'^Wsm 
have  come  on  the  real  aflets  for  their  whole  debt9>  fo  (hould  '^^ 

the  adminiftrator  that  paid  them. 

LvrdChimcilhr::  As  to  the  judgments  which  the  admini-^A.  owtf  wo^ 
ftrator  has  paid,  both  thofe  which  were  entered  in  the  tefta-  l^la^ju/gment* 
tor's  life-time,  and  alfo  thofe  entered  in  the  vacation  after  his    •"'*  !*®"^»»  *"* 

'  dieiintetiate. 

death,  fo  'fiir  be  has  duly  adminiftred:  but  when  he  went  His  adminiftriK 
further,  and  paid  bonds  beyond  the  ailets,  he  muft  ftaad  in  judgmentt  m4 
Cbe  place  of  thofe  bonds,  and  there  being  no  perfenal  aflets,    f*"^  ^^  ^}^ 

JT  ,  4         1  bonds,  and  ptyS 

JMift  be  content  to  come  in  fr$  rata  only  with  the  other  bond    more  than  the 
creditors,  for  a  fatisfa&ion  out  of  the  money  ariflng  by  fale  of  ^^l^\o^  wbdi 
the  adrowfott,  which  is  real  aflets.  th«  admioiftra. 

tor  paid  on.  tat 
'fmkf-mtnU  mvft  be  aUowed  himy  but  ai  tm  wbit  he  paid  on  the  bonds,  he  fiuft  c»me  ia  pro  raca  witli 
r  bond  creditors  out  «f  tlu  real  aflets. 


Buttheo  it  was  objeded  by  the  Solicitor  General,  that  the       [  401  j 
advowfon  was  not  liable  to  the  demands  on   the   intcftate's 
cftate ;  for  that  at  common  law  ao  real  eftate  could  be  ex- 
tended, and  that  an  advowibn  is  not  extendible  on  an  fkgit ; 
that  the  ftatute  {a)  only  mzAt  medietatfm  terra  liable  to  an    («)^«ft'<^ 
CKtent ;  alfo  that  nothing  can  be  extended  on   an  €legil^  but 
what  the  jury  may  put  an  eftimate  on  the  {t)  yearly  value    {h)  3  Cro.  \^i 
thereof  i  now  no  yearly  value  can  be  put  upon  an  advowfon,    chf  k'*'^ 
much  lefs  upon  the  moiety  of  an  advowfon  ;  and  if  the  cafe  in 
I  Inft^  374*  if.   be  law,  that  an  advowfon  in  fee  is  aflets »  yet 
it  may  not  be  extendible  on  an  ilegit. 

Ltrd  aanciUor.'  It  fccms  bard,  to  maintain  that  things   ^,f,J^a?J*S 
ificchrporeal,  or  lying  In  grant,  are  not  extendible  on  an  ehgit.    »»  beir  is  real 
Howtver,  the  queftion  here  is,  not  whether  an  advowfon  be    u  feemij  ex- 
extendible,  but  whether  it  be  aflets,  which  has  already  re-    ^jj^^*'  •"  ^ 
ceived  a  determination  in  the  houfe  (i)  of  lords;  and  indeed 
as  it  may  be  fold,  and  comes  to  the   heir  by  defcent,  it  is 
reafonable  it  fliould  be  aflets. 

MinMrandum\  In  this  cafe  it  was  inflfted,  that  the  admini- 
ftcator  could  not  pay  a  bond  debt  after  a  bill  in  equity  brought 
againft  faim  by  another  bond  creditor,  and  notice,  the  faid 
bill  being  in  nature  of  an  adion  at  law)  in  which  cafe  fuch 
adminiftrator  would  not  be  permitted  to  pay  a  bond  creditor 


(i)  3  Bro.  P.  C.  556. 


without 


without  having  given  him  judgment ;  which  the  court  feemcd 


•v. 
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aving  given  him  judgmei 
ToNGE.        without  difficulty  to  allow.     [F] 

[F]  Neverthelefs  this  point  does  not  appear  to  have  been  fully  fettled  till  lately. 
In  the  cafe  of  Darfton  verfus  The  Earl  of  Orford^  HilL  1701.  where  ji.  and  5. 
were  both  creditors  by  fpeciaity  of  J.  S.  who  died,  and  left  an  executor,  againft 
whom  A,  brought  a  bill  in  equity  for  a  difcovery  of  aflets,  and  to  be  paid  his 
debt,  and  pending  fuch  fuit,  the  executor  voluntarily,  and  without  fuit,  paid 
J?.'s  debt :  upon  an  account  decreed  on  J.h  bill  againfl  the  executor,  the  latter 
craved  an  allowance  of  this  payment,  and  it  was  decreed  hy  the  Lord  Keeper 
Wrhbt^  that  the  executor  l|ioulJ  not  have  an  allowance  thereof;  feeing,  that 
before  payment  made,  a  bill  in  equity  w?s  brought  by  A.  of  wiiich  the  executor 
had  notice ;  and  a  bill  in  equity  is  equivalent  to  an  adlion  at  I.i\v,  pending  which 
^dlion  an  executor  cannot  make  a  voluntary  payment  of  any  debt.  From 
this  decree  an  appeal  was  afterwards  brought  in  the  Houfe  of  Lords,  where  the 
decree  was  revericd  ;  and  the  reafon  on  which  the  Lords  principally  grounded 
their  decree  of  reverfal  was,  for  that  as  the  debts  were  of  equal  degree,  and  fince 
a  decree  of  the  court  of  Ciiancery  cannot  be  jrler.dcd  at  law  to  an  adion  brought 
againft  an  executor  upon  another  debt  of  equal  nature  ;  therefore  fach  cxecutcr 
might  juftify  the  payment  of  another  debt  of  equal  nature,  even  pending  a  bill 
in  equity.  From  a  note  communicated  to  the  rej-ort^rr  by  Mr.  £):-.V,  (::f:rrvvards 
Xjord  Chief  Baron  of  the  Exchequer)  who  was  of  counlcl  on  the  appeal.  It 
is  however  now  become  the  ellablilhed  doctrine,  that  a  decree  of  the  court 
of  Chancery  is  equal  to  a  judi^ment  in  a  court  of  Lr.v:  and  where  an  exe- 
cutrix  of  A.  who  was  greatly  indebted  to  diver.s  perfons  in  debts  of  diftrrent 
natures,  being  fued  in  Chancery  by  fome  of  them,  appeared  and  anfuercd 
immediately,  admitting  their  demands,  (fome  of  the  piaintitfs  being  her  own 
daughters)  and  other  of  the  creditors  fueJ  tlie  executrix  at  law,  where  the  decree 
not  being  pleadable,  they  obtained  juJf>:ncn!s;  yet  the  decree  of  the  court  of 
Chancery,  being  for  a  jull  debt,  and  having  a  real  priority  in  point  of  time, 
not  by  ficUon  and  relation  to  the  firil  day  of  term,  was  preferred  in  the  order  of 
payment  to  the  judgments,  and  the  executrix  protected  and  indemnified  in  pay- 
ing a  due  obedience  to  fuch  decree,  and  all  proceedings  againft  her  at  law  fiayed 
by  injunction.  Mortice  wtr^Mh  Ike  Bank  of  Eugland.  Decreed  firft  at  the  Rolls 
by  S\t  Jofiph  JekjU'm  Au^ufy  1735,  which  was  affirmed  by  the  LorATalkct  in 
No'vember   1 736,    and   his  Lordlliip's    decree    afLrmed   in    Parliament   in    May^ 

1737-     (0 


(i)  Ca.  temp.  Talb.  217.  and  4Bro.  P.  C.  387 


Cafe  112.  Clavering    verfus  Weftley  &  al'. 

Sir  Joseph 

Jekyll,  f  I  ^  HE  plaintifF,  fcifed  in  fee  of  a  coal  mine,  made  a  leafe 

TV  I     '\        KC  ►U  ■ 

Aiaier  c  ^  thereof  for  twenty-one  years  (referving  a  rent)  toy/. 
%  Eq.  Ca.  Ab.     who  declared  a  truft  of  this  leafe,  [viz,)  that  he  was  a  truflec, 

214. ; -•  9' 

Lc^fc  o\  *  coal  mine  to  A.  rcfervirg  a  rent;  A.  the  Icflce,  drcl^rcs  himfclfa  trurtec  for  five  perfons, 
to  c^tch  a  ntth  ;  the  five  partners  enter  up'^n,  \v.,'rk,  anJ  tike  the  piofits  of  the  mine,  which  at  re  r- 
ward^  Icvon.es  unpro^cab<e,  and  the  Iclfee  infoivcnt 5  the  cc.iujr  <{uc  trulU  not  iiajle,  buvtorLhc 
time  Jiiiii-i;  which  they  louk  the  profits. 

3  " 
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as  to  the  coal  mine,  for  five  feveral  pcrfons,  to  each  of  them    Ciaverikc 

one  fifth,  '"' 

West  LEV. 

The  five  partners  entered  upon,  worked  the  mine,  and  [  aqo  1 
took  the  benefit  of  it;  but  fome  time  after,  the  Ic/lce  becom- 
ing infolvent,  and  the  mine  unprofitable,  it  was  flung  up  and 
abandoned  by  the  feveral  partners :  upon  which  the  lefibr 
brought  his  bill  againft  the  leflee  and  the  feveral  partners  in 
order  to  compel  them  to  pay  the  rent  in  arrear,  and  alfo  the 
accruing  rent;  infilling,  that  though  the  leafc  was  made  to  a 
truftee,  yet  it  being  declared  by  him  to  be  in  truft  for  thcfc 
feveral  perfons,  as  tenants  in  common,  it  was  the  fame  thing 
9S  if  it  had  been  made  to  them  originally,  or  as  if  the  leflcc 
had  affigned  it  to  them  ;  in  either  of  which  cafes  the  cejluy  que 
trujli  would  have  been  liable  for  the  rent,  and  to  the  covenants 
in  the  leafe,  until  fuch  time  as  they  (hould  have  afilgned  it 
over.  Befidcs,  as  thefe  c^wy  que  trujls^  while  it  continued  a 
beneficial  leafe,  were  to  have  the  profits,  fo  on  the  other  hand 
it  was  reafonable  they  (hould  abide  by  the  lofs  of  it.  ^ti 
fentit  csmmcdum^  fintirc  debet  &'  c::us. 

But  by  the  Majlcr  of  the  Rolls :  The  aSion  at  law  lies  againft 
the  leflee  only,  by  the  landlord,  who  giving  credit  intlrely  to 
fuch  leflee,  is  debarred  of  his  remedy  againft  any  other.  And 
there  feems  to  be  ftill  lefs  reafon  to  charge  the  ce/it/y  que  trujh 
for  the  future  accruing  rents,  fince,  as  thefe  are  no  otherwife 
chargeable  than  as  afllgnees,  they  are  at  liberty,  by  a/Tigning 
over  their  leafe,  to  get  rid  of  it,  and  thereby  to  determine  that 
privity  of eftate,  in  refpcck  of  which  only  (i)  it  can  be  pre- 
tended that  they  arc  liable.  Wherefore,  feeing  in  the  prin- 
cipal cafe  the  Icllbr  has  no  remedy  at  law  againft  any  but  his 
leflee,  upon  the  credit  of  v/hun^,  and  of  whofe  covenants,  he 
has  let  the  mine;  and  fince  he  has  made  choice  of  him  as  the 
perfon  liable  for  his  rent,  I  think,  as  againft  the  ccjluy  que  trujisy 
the  bill  ought  to  be   (2)    difmiflcd.     Sed  [G]  quar' -^  for  it       f  aqa    ] 

feems. 


[G]   h\    the    TrinUy  term   followjnj^  this   cpj.ife  c::me  by    appeal    before    the 
Lord  -falUt,  who  cicti'ccd  one  Rved,  liic   h'C^cc  (who  made  default)  to  nav  to  the 

pliiintifF 

(1)  Chan.tUor  v.  Pook,  Doug.  755.  (1)  Reg.  Lib.  A.  1735.  fol.  136. 


CtAVERINO 

V. 

"Westlby, 
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fccms,  that  whilft  the  teflwf  que  trufs  received  the  profitS| 
they  (hould  be  liable  to  the  rent,  though  not  afterwards. 


plaintiff*  the  contribution  monies  he  had  received  from  each  of  the  ceftu^  que  truftt 
towards  working  and  carrying  on  the  coal  mine;  and  if  that  ihoold  prove  not 
fafiicienty  the  cejluy  que  trup  that  were  living,  and  the  reprefentativet  of  fuch  as 
were  dead»  and  who  were  all  before  the  court,  to  contribute  each  one  fifth  towards 
£itisfying  the  plaintiff  the  arrears  of  rent  that  had  incurred  during  the  time  they 
Iiad  concerned  themfelves  in  uking  the  profits.  The  plaintiff*  to  have  back  th^ 
10  A  depofit  (i). 


(i)  The  decree  on  the  appeal  was* 
that  it  (hould  be  referred  to  the  Ma« 
fter  to  take  an  account  of  what  was 
due  to  the  plabtifFfor  rent  and  other- 
wife  on  the  foot  of  the  leafe  and  the 
covenants  therein  contained,  and  the 
fame  was  to  be  paid  to  him  by  the 
defendant  Reed  ( the  leffee  )  ,but  in  cafe 
the  defendant  Reti  ihould  not  pay 
the  fame  at  fuch  time  and  place  as  the 
Mafter  ihould  appoint,  it  was  ordered 
and  decreed,  that  the  Mader  ihould 
take  an  account  between  the  feveral 
defendants  on  the  foot  of  the  articles 
(by  which  Reed  declared  the  truil  for 
the  ^yt  partners)  to  the  end  it  might 
appear  whether  the  defendant  Retd 
had  fuificient  of  the  money  of  the 
faid  defendants,  and  the  deceafed 
partners  refpe^ively,  remaining  in 
his  hands  to  anfwer  their  ihares  of 
what  ihould  be  fo  found  due  to  the 


^*  plaintiff*,  and  in  caie  the  defendant 
*'  Reed  had  not  fufficient  for  that  pur- 
<<  pofe,  the  faid  defendants  rcrfpedltvely 
•*  (the  reprefcntativesoutof  aiTets  only) 
**  were  to  pay  to  the  plaintiff  one  fifth 
**  part  of  what  ihall  be  fo  found  due,  or 
**  fo  much  thereof  as,  together  with 
*'  their  refpedive  ihares  of  the  money 
*'  in  the  hands  of  Reed^  would  make 
"  up  fuch  fifth,  and  what  ihdald  there- 
**  alter  become  due  from  the  defendant 
**  Reed  to  the  plaintifif,  upon  the  iaid 
**  leafe  and  covenant,  was  to  be  paid 
**  to  the  plaintiiF  by  the  defendant 
*'  Reed^  or  in  default  thereof  the  faid 
•*  defendants  refpedively  were  to  pay 
'<  one  fifth  part  thereof,  or  fo  mu«h 
**  thereof  as  together  with  their  ihares 
"  of  the  money  in  the  hands  of  the 
**  defendant  Reed  would  make  up  fuch 
"  fifth."  Reg,  Lib,  A.  1735.  fo!. 
526,  by  the  tamcof  Ciavering  v.  Rted^ 


DE 


Term.  S.  Hillarii,  1735. 


T 


Ex  Parte  Rowlandfon#  Cafe  tt-i* 

ft  E  cafe   was,  ^Bhn  Cr9sfield  and  Jame$  Biriet^  were  ^^n^j.  rp^"^ 

partners  in  trade,  and  bound  jointly  and  feverally  in  bot. 

theif  joint  and  fcvcral   bond  to   the  petitioner   Rowland/on.  » Eq.  Ca.  Ab, 

27th  of  p^phr  1734,  a  joint  commifEon  was  awarded  againft  '^^^  P|^-^*^  ^^ 

Crosfieldzni  Btrkety  who  were   found  bankrupts,  and    their  bound  in  a  bond 

cRate  aiid  eStt^s  made  over  to  affignces,   in  truft  for  their  i^raiiy  to  j/L 

creditorSk     Afterwards  a  feparate  commillion  was  fued  out  J?«  nj»y  «!^^  to 

*  lucihcmjomtly 

againil  each  of  the  partners,  and  each  upon  this  commii&on    orrevcraiiy;bn£ 

\d    r         1      1:      1  if  lie  fucs  thctn 

was  alto  found  a  bankrupt*  jointiy>  he  can- 

not Cue  them  fe- 
▼cnlly,  for  the  pendency  of  the  one  fuit  may  be  pleaded  \h  abatement  of  the  other  t  by  the  fame  re«. 
fon,  if  A.  and  B.  join t>tradets.  become  bankrupt,  and  there  aic  joint  and  feparate  commlfTions  taken 
oot  againft  then,  and  A.  and  B.  befb*e  the  bankruptcy,  become  jointly  jind  feverally  bound  to  J.  S» 
J.  S*  may  chufe  under  which  commifiion  he  will  come,  but  ihall  not  come  under  both. 

The- petitioner  proved  his  debt  under  all  three  commiflions^ 
and  received  a  dividend  under  the  joint  commifHon  of  .  m 
(hillings  in  the  pound ;  and  hi^Ving  alfo  applied  to  the  com- 
mifHoners  under  each  of  the  feparate  commifTions,  to  be  let  f  406  j 
into  his  dividend  under  fuch  feparate  ^ommifiion,  and  being 
by  them  rcfufed,  in  regard  of  his  having  received  the  fame 
under  the  joint  commii&on,  he  now  applied  to  the  Lord 
Chancellor  to  be  admitted  to  receive  his  dividend  under  the 
feparate,  as  well  as  under  the  joint  commifTions. 

The  Lord  Chancellor  at  firfi:  inclined  to  think,  that  the 
petitioner  being  a  joint  and  a  feparate  creditor,  ought  to  be 
at  liberty  to  cortle  in  under  each  of  the  commlffions,  provided 
he  received  but  a  fingle  fatisfaiJion ;  but  the  next  day  his 
Lt>rdih)p  held,  that  as  at  law  [A],  when  A.  and  B.  are  bound 


[A]  If  three  arc  bound  jointly  and  feverally,  the  obligee  cannot  fpe  twoof  them 
jointiv,  iof  thi$  is  fuing  them  neither  jointly  nor  icvcrally.     R$U.  Air.  148. 
Vol.  in.  Y  jointly 
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Ex  parte       jo^n^'y  and  fcvcrally  to  J.  S.  if  J.  S.  fucs  J,  and  B.  fcvcrallyi 
Rowland-     he  cannot  fiie  them  jointly,  and  on  the  contrary,  if  he  fues  them 
son;  jointly,  he  cannot  fue  them  ftVerally,  but  the  one  adionnuy  be 

pleaded  in  abatement  of  the  other  :  fo,  by  the  fame  reafon^ 
the  petitioner  in  the  pfefent  cafe  ought  to  be  put  to  bis 
eledion,  ufider  which  of  the  two  commiflions  he  would  come ; 
and  that  he  (hould  not  be  permitted  to  come  under  both ;  for 
then  he  would  have  received  more  than  bis  (hare;  but  his 
Lordfhip  faid  he  would  hear  counfel,  if  they  had  any  thing  to 
object  againft  this  );irden 

Whereupon  it  was  now  offered,  thdt  it  was  true,  if  at  laW 
two  meh  are  botlnd  joihtl)^  iitid  feverally  in  a  bond  to  J.  S. 
the  obligee  may  either  fUe  the  bond  jointly  againft  both,  or 
feverally  againft  each,  at  his  ele£lion  ;  but  on  his  fuing  them 
jointly  and  feverally  at  the  fame  time,  the  pendency  of  one 
fuit  thay  be  pleaded  in  abatement  to  the  other;  but  the  reafon 

l  407  J  of  this  is,  for  that  if  the  obligee  fues  the  obligors  jointly, 
and  recovers  judgment,  the  plaintiff*  in  fuchcafe  is  at  liberty 
to  uke  as  well  the  joint,  as  the  feparate  effe&s  of  each  of  the 
obligors  in  execution.  Now,  in  fuch  cafe,  he  can  hkve  no 
more  than  all  the  effeSs  of  each,  confequently  during  fuch 
joint  fuit  it  would  be  fruitlcfs,  and  indeed  vexatious,  to  bring 
a  feparate  adion  againft  each  of  the  obligors ;  but  that  nothing 
could  be  inferred  ftom  hence  againft  a  juft  creditor's  taking 
under  each  of  tbcfe  commiflions,  the  utmoft  advantage  allow* 
ed  him  by  law  ;  and  that  the  bankruptcy  of  the  debtor  ought 
not  to  hinder  him  of  fuch  advantage,  fo  as  he  did  not  receive 
a  double  fatisfadtion. 

For  which  purpofe  a  cafe  was  cited,  as  determined  by  the 
Lord  King^  Stpt.  6)  I732f  where  a  joint  commiffion  iffucd 
verfus  Stainer^  7^»«  and  Prejlland^  who  were  partners  and 
joint-  traders  ;  and  orte  Rict  Vaughan  proved  a  debt  of  325 1  A 
under  the  commiflion,  and  received  a  dividend  of  41.  in  the 
pound. 

Afterwards  Rice  Vangharit^  having  likewifc  a  feparate  bond 
from  Staintr  for  the  fame  debt,  fucd  out  a  feparate  commiiiion 
for  it  againft  Stainer^  and  petitioned,  that  the  commifltoners 
and  anignccs  under  the  joint  commifllon  might  deliver  up  the 
feparate  efFedsof  Stabler^  in  order  that  the  petitioner  might 
receive  a  further  fatisfa£tion  towards  his  debt  out  of  Stainir*% 
feparate  eftate*  On  the  other  hand  the  joint  creditors  petition* 


t>e  tzfOkk  S«  Hilh  t7^J4 


tdi  that  the  Teparate  eommiftoh  ihight  t>e  (uperfeded,  foratnftUcll       ^^  P^^^ 
tLS  Rid  Vdugimn  on  whofe  petition  the  fepa^rate  commiffion  had    '^^^'*'  ^  '^  ''• 


60NI 


SfTued,  had  been  allowed  fbt  the  fame  debt  under  the  joint  com- 
miffion, {viz,)  4.1.  in  the  pound.  But  it  A^as  ordered,  that 
the  aflignees  under  the  joint  commifllon  ihould  deliver  up  the 
feparate  eflfe£h  of  Stainer^  to  the  end  they  might  be  applied  to 
paj  the  feparate  bond^ 

And  it  was  infifted,  that  this  was  1  cafe  in  polht  \  tot  hett  t  ^^g  1 
Rice  KaugktH  was  a  joint  creditor  of  all  the  partners^  and  alfo 
a  feparate  creditor  of  one^  and  had  proved  his  debt,  and  taken 
his  dividend  under  the  joint  commiflion;  notwitbftanding 
which  he  was  allowed  relief  as  a  feparatb  cl-editox'  for  th« 
Tame  debt. 

But  the  Lord  Chaheelldr  ofefefv^d  this  diScrchcc  tctiiireeh   tftwo  jolM- 
the  cafes':  iii  that  which  had  been  cited,   there  was  a  (ingle   traders  owe « 
bond  given  as  a  collateral  fecurity  for  the  fame  debt^  by  one  of  debt"  md  ohe 
the  partners  ohlyj   buk    in    the  principal   cafe^    the  bond   g[vll^?b'id",l 
upon  which  the  petitioner  wduld  feet  relief  under  the  feparate   *  coiiitcrai ic- 

•  A.  ii*         ■/•••lit-.  •.  curity  for  f«y- 

commiffion,  was  not  only  for  the  fame  debt,  but  given  by  both   mcnr  of  this 

the  parlies  \  and  the  pli6a  in  aBatiimcnt  would  have  been  pro*  jVi^VdebTmay* 

per,  had  the  bond  been  filed  at  the  fame  time  Both  a^  a  joint   ^^^^^^  ^""'^i 

and  feveral  bbnd,  which   cahnot  bc^  where  there  is   only  a   creditor"  who^ 

fcpafatc  bond.     Then  talcing  this  to  be  the  rule  at  law,  that  a   t'tth^h^tl 

joint  and  feveral  bond  cannot  be  fued   at   one  and  the  fame   g'ven  byx)neof 

time  both  jointly  and  feverally,  but  that  the  obligee  mud  make 

his  election  \  fo  it  ought  to  be  (he  faid)  in  the  principal  ca(e» 

And  this  would  beft  anfwer  the  general  end   of  the  ftatutes 

concerning  bankrupts.  Which  provide,  that  all  debts  (hall  be 

paid  equally,  as  in  confcienee  they  are  all  equal  \  that  it  is  upoA 

this  foundation^  that  debts  of  a  partnerfhip  have  beeno^dered 

to  be  firft  paid  out  of  the  partnerfliip  effefls  (o)j  and  that  f  %  viJ  tlo 

afterwards  the  joint  creditors,  when  the  feparate  creditors  arc   rey*i  ciTci idi« 

fati»ficd|  may  come  in  upon  the  feparatoeffeas^  but  not  before ;   *^* 

lindfo  viciVetfi  the  feparate  creditors  are  to  co^e  fird  an  i\\t 

feparate  cffeSs  of  the  partners,  and  if  thefc  not  fufficlent^  then 

on  the  joint  cflTedts  of  the  partners^  after  the  partner(hip  crcdi* 

tors  are  patd» 

And  therefore,  that  there  ttilght  be  art  equality  in  the  ptiit*       (  ^Qn  1 
cibal  cafc)  his  Lord(hip  ordered,   that  the  petitioner  fliouU 
Ibake  his  election)  whether  he  would  Com«  In  fat  a  fatisfa^ion 

Y  i  0UI 


Ex  parte 

RjALAKD- 


SON. 
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out  of  the  partnerfliip,  or  the  feparatc  effeAsj  but  no! 
out  of  both  at  the  fame  time;  however,  his  having  received 
his  dividend  out  of  the  joint  ciFeds,  on  the  joint  commiffion, 
whilil  this  matter  was  in  fufpence,  was  not  to  bind  him  ;  and 
provided  he  brought  that  back  again,  be  might  come  in  for  a 
fatisfa^lion  out  of  the  feparate  eifeds;  and  he  to  have  a 
month's  time  to  make  his  eleclion.  (i) 


(1)  £x  parte  ^cW,  i  Atk.  98.     Ex  parte  Blankcnhageni  Cooke's  Bank.  Law»  i6^. 


Cafe  IT 4.. 
Lord  Chan- 
cellor Tal- 
bot. 
C.I  temp  TjI. 

»73- 

s  Eq.  Ca.  Ab. 
134.  pi.  5. 
A  woman  in- 
df  brrd  dum  Tola, 
mjrrlci,  and 
brini:s  a  poitl  >n 
to  hei  iiuilun  J, 
ai  d  dievj  ei^uity 
will  not  help 
the  trcj.tor  a- 
giind  c  \t  huf- 
band  to  chc  vi- 
liic  of  what  tie 

the  w  tc« 


[  4^0  J 


Heard  &  Ux'  "verjhs  Stamford. 

A  Ferae  fole  was  indebted  to  her  fifter  in  50  /.  by  note  j 
(he  married,  and  brought  a  pcrfonal  eftate  to  the  value  , 
of  700/.  to  her  hulband,  with  whom  fhe  lived  about  a  year 
and  a  quarter,  and  then  died;  the  creditor  by  note  never 
recovered  judgment  againft  the  hufband  and  wife,  and  the 
debt  remained  unpaid.  The  hufband,  on  the  wife's  death, 
adminiftred  to  the  wife.  I'he  fifter  married,  and  with  her 
hufband  brought  a  bill  againft  the  defendant,  and  finding  that 
the  chsfes  en  a^ioriy  of  which  the  wife  died  pofTefTcd,  were  not 
fufficient  to  pay  the  50  /.  debt,  which  the  wife  owed  dumfola ; 
it  was  prayed  that  the  defendant  the  hufband,  for  fo  much  as 
he  had  received  out  of  the  clear  perfonal  eftate  of  the  wife 
upon  his  marriage,  (houldbe  made  liable  to  anfwcr  the  p!ain<« 
tirf's  demand. 

And  it  was  infifted  to  be  but  common  reafon  and  juflice, 
that  as  the  wife  was  the  own^r  of  a  vilible  eftate,  upon  the 
credit  of  which  the  plaintift'  might  have  intrufted  her  ;  fo  he 
that  had  fuch  eftate  fhould  pay  the  debt,  which  he  might  well 
afturJ  to  do  ;  that  it  would  be  a  cafe  full  of  hardfhip,  if  a 
fojr»e  fole,  who  in  ready  money,  goods,  jewels,  terms  for 
years,  ^\..  might  be  worth  io,coo/.  and  might  owe  1000/. 
it  fuch  woman  fhoulJ  afterwards  marry,  and  die,  that  on  her 
death,  her  hufband  fhould  go  away  with  the  io,oco/.  and 
not  be  obliged  to  pay  one  farhing  of  his  wife's  debt ;  this 
.  wo'ild  prove  of  the  moft  pernicious  confequence  to  the 
creditors  \  whereas*  on  the  other  hand,  the  hufband  could  have 
no  reafon  to  complain  of  being  liable  to  aiifwer  their  dematnds, 
2  as 
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tsfiirashe  had  received  a  fortune  with  his  wife;  that  the  Heard  r. 
author  of  a  book,  intitled  The  Office  of  Executors^  (a  book  well  Stamford, 
efteemed)  chap.  17,  touching  a  feme  covert's  being  executrix, 
takes  notice  of  this  cafe  as  a  y^xy  hard  one,  and  indeed  re- 
commends it  as  proper  for  the  confideration  of  a  court  of 
equity ;  that  accordingly  the  covirt  has  granted  relief  under 
fuch  circumftanccs,  as  appears  from  the  Chancety  Reports^ 
295.  Freetttan  vcrfus  GocSam^  where  a  feme  dumjola  bought 
goods,  but  did  not  pay  for  them,  and  afterwards  married,  and 
died,  having  brought  a  good  portion,  which  came  to  the  hands 
of  her  hufband,  who^  on  the  creditor's  filing  a  bill  againil  him, 
to  be.  paid  for  the  goodsf^demurred.  The  Lord  Chancellor 
Nottingbamy  over-ruled  the  demurrer,  faying  with  fomc 
^arneftnefs,  that  he  would  alter  the  law  in  that  point.  So  in  the 
csik  of  Powell  vcvfxxs  Bell,  jibt  idgment  of  Cafes  in  Equity^  16. 
Precedents  in  Qjancfiry^  256.  it  was  decreed,  that  the  wife 
who  had  contradled  debts  ^«/«  7^//7,  being  deail,  the  hufband 
fhould  account  for  what  he  had  received  with  her,  and  (hould 
be  fo  far  liable  to  her  debts ;  and  there  Mr.  f^enion  is  faid  to 
have  informed  the  court,  that  he  had  often  known  it  fo  held. 
Jt  was  moreover  infifted,  that  one  precedent  relieving  a  cre»  f  411  J 
ditor,  was  more  to  be  regarded  than  three  to  the  contrary. 

Lord  Chancellor:  k  is  extremely  clear,  that  bylaw  the 
hufband  is  liable  ^o  the  wife's  debts  only  during  the  coverture^ 
unlefs  the  creditor  recovers  judgment  againft  him  in  the  wife's 
life-time ;  and  I  do  not  fee  how  any  thing  lefs  than  an  ad  of 
parliament  can  alter  the  law.  The  wife's  chofes  en  a^ion  arc 
aflrts,  jmd  will  be  liable,  but  thefe,  it  fcems,  are  not  fuffi- 
cient  in  the  principal  cafe  to  anfwer  the  demand.  In  the  cafe 
of  Freeman  verfiis  Goodhatny  there  was  fomc  reafon  for  the 
court  to  be  provoked,  when  the  goods  themfelves  continued, 
^fter  the  death  pfthe  wife,  in  the  hands  of  the  hufband,  who 
fiotwithftanding  refufed  to  pay  for  them.  It  is  true,  it  appears 
the  then  Lord  Chancellor  over-ruled  the  demurrer;  but  what 
was  done  afterwards,  what  decree  his  Lordfhip  made,  whe- 
ther the  caufe  was  ever  heard,  or  whether  the  bill  was  not' 
difuuilcd,  dor s  [Bj  not  appear.     Neither  in  die  cafe  of  Powell 

vcrfus 

[B]  Upon  fearching  the  Regilier's  book  it  appears,  that  ia  the  cafe  of  freemeut 
vcrius  G§odla/td  C^  e  cout*  (not  yioodham)  uie  defendant  had  married  the  telUtor's 

Y  '3  widow 
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HiAUD  V.     verfus  £///,  is  any  notice  taken  what  eftate  the  wife  bad  ul 
S7Aiii|o»B«    her  own  right,   and  what  as  adminiftratrix  to  her  former 
L*412  J       huftand, 

90  oathi  other  If  I  relieve  agalnft  the  hufh^nd  becaufe  be  had  fufficient 

band,  where  a  with  hls  wife  whcrewith  to  fatisfy  the  demand   in  queftion  ; 

dum  fob,  mar-  by  the  fame  reafon,  wher^  a  feme  indebted  dumfib  afterwards 

nTportinn'to'  marrlcs,  bringing  no  fortune  to  her  hufband,  and  judgment  is 

herhMiband,  recovered  againft  the  hufliand,  after  which  the  wife  dies,  by 

jljainiV  whom  °  ' 

judgment  is  re-  the  fame  reafon  (I  fay)  I  oqght  to  grant  relief  to  the  hufband 
debtrslnd  then  aga»"ft  fuch  judgment,  which  yet  is  not  in  my  power,  confc- 
x\\t^\ic  die«,      Quently  there  cart  ^  no  ground  for  a  court  of  equity  to  inter- 

rqiiiry  will  not  -.,  ^  rTi-»i  .  /i.,. 

relitve  the  hqC-  pofe  in  the  prefcnt  cafe.  If  the  law  as  it  now  ftands  be  thought 
j)andai5Mnftth^   inconvcnlcnt,  it  will  be  a  good  reafon  for  the  legiflature  to 

alter  it,  but  till  that  is  done,  wt^at  is  ]aw  at  prefent,  muft  uke 

place. 

The  ncjft  morning  the  caCp  of  Tlje  Earl  ofThon^oni  verfus 
W  VqIi  !•  47o«  ^^^^  ^f  ^^ff^V^  (^)  was  cited  to  have  been  adjudged  by  the  Lord 
Macclesfield^  wherein  this  was  one  of  the  very  points  in  ^ueff 
(ion  ;  aqd  the  Lord  Aiac^UiJield^  for  much  the  fame  rcafpns  as 
had  bcetvgiven  by  the  Lord  X^Ihot^  denied  to  rdlieve  a  creditor 
of  the  wife  dum  fola^  againft  the  hufband  who  furvived,  and 
on  the  marriage  had  fufficient  perfonal  eflate  wherewith  to 
anfwer  her  debts.  Whereupon  the  Lord  Chancellor  took 
notice,  that  although  the  matter  now  in  queflion  was  incon* 
fiderable  in  yalqe,  yet  the  cafe  itfelf  was  of  great  confe(]uence  y 
for  which  reafon,  if  the  counfel  for  the  plainttlTwere  diflfatif- 
fied,  he  wouId|  he  fatd,  hear  them  ag^>n  to  it«     B^t  the  above 

widow,  who  had  bought  ^oods  of  the  tc(lator*s  exec^jtprs  ^  that  after  the  widow's 
4eath,  the  executors  bringing  their  bill  (inttr  al'}  to  be  fatisfied  for  thefe  goods, 
the  defendant  demurred,  wh^ch  demurrer  was  on  the  18th  of  Detemier  1676  over- 
ruled by  the  Lord  Chancellory  that  afterwards  o^i  the  hearing  of  the  caufe  the 
ad  of  pefemhfr  1678,  the  defendant  infilled  that  his  wife  had  a  property  in  thefe 
goods  at  tne  Diarnage,  v/hich  were  part  of  her  portion;  but  neverthclefs  to  avoid 
further  trouble,  find  iji  cafe  an  aOignment  of  fo|ne  leafehold  eflatcs  mentioned  in 
the  cayfe  were  piade  to  hiin«  (though  hf  was  not  lia|)le  by  law  (9  to  do  yet)  by  his 
counlel  he  offered  to  pay  for  the  goods,  whereupon  the  decretal  order  runs  thus ; 
*«  'I  hat  the  defendant  Goetflfiud  do  pay  to  the  faid  executors  the  fum  of  350/. 
•*  reported  dvic  to  thepi  on  account  of  th^  faid  goods,  according  t9  bis  offer  a/'er$^ 
*'  faU.**  So  that  this  being  a  decree  in  confcqucnce  of  the  defendant's  offer, 
hcic  appears  to  be  no  exprefs  determination  in  the  point ;  however,  it  is  very 
probnblc  that  the  defendant  perceiving  which  way  the  opinion  of  the  court  inclined 
on  ki^^uwig  tlic  denit^'rer,  was  induced  to  miike  the  aboye  mentioned  o^ef. 

mentioned 
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)nentioned  cafe  of  the  earl  of  fhtmend  being  innfted  on  as  in     „ 

the  very  point,  the  coqnfcl  ac<]uiefced,  an(|  did  not  ftir  the    Stamford. 

roatttr  again,  (a)  (.)Notei  ,he 

fame  point  had 
b«cn  determined  by  the  Lord  King  in  the  oafc  of  Jordan  ▼.  Foley,  Trin.  1 1  C.  i. 


♦  Smith   ver/i/s  Turner,  q^j^  ^^ 

Lord  Chah- 

THIS  caufe  was  heard,  and  there  appearing  to  the  court  cellor  Tal« 
foirfe  reafon  to  fufpeA  that  the  defendant  had  a  deed  in    ^^'^' 
his  cuffody,  it  was  ordered  that  he  fliould  be  examined  on  in-   *o5?'pi*».    * 
teitoeatories   touching  the  deed.    Accordinirly  he  was   ex-   4»9-  ?••  M- 

.       .  ,    .      .    I  .  .    .       .  Ill  .      ,,    1  After  the  de- 

amined,  and  denied  his  having  the  deed,  and  all  the  circum-   fenJant hat  been 
ftances  relating  thereto.  ";;;;«tr.V"- 

and  publication 
paired,  the  plaintiflf  ought  not  to  have  «  commiiBon  to  eximine  witnefTrtln  order  to  talfir'y  the 
defendant's  examination ;  thh  tending  to  multiply  cauies,  and  mike  them  cndlefs. 

The  Matter  certified  notwithftanding,  that  he  thought   it     [*4X3  ] 
^eafonable  (be  piaintiflF  who  prayed  a  commiflion  (o  examine 
witnefles,   in  order  to    h]f\fy  th^  defendapt-s   93(^^nai4on, 
ihould  have  one.     An<l  now  oi)  motion  for  fucb  ^n\vfdOxon^ 
^nd  after  hearing  counfel  op  both  Ades, 

Tb^  Lord  Chancellor  ordered,  that  the  plaintiff  (hould  not 
bave  fuch  commiflion ;  for  at  this  rate  three  or  four  caufes 
might  fpring  out  of  one;  ar»d  though  there  could  be  no 
mifchief  in  exnmining  the  party  himfelf,  yet  th^  examining 
witnefles  after  publication  paflcd,  efpecially  where  it  may  re- 
late to  the  matter  in  iflue,  is  againd  the  rule  of  the  court,  and- 
in^y  l^gc^atly  inconvenient,  and  make  caufes  endlcfs. 


Y  4  King 
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Cafe  1 16. 

Lord  Chan-^ 
ccUor  Tau- 

»0T. 

]  £q.  Ca.  AH. 
111.  pi.  10. 
Ca.  loipp.  Tat. 

Pre.  Cba.  345. 
Cilb.26, 
4  Bro.  P.  C, 

jt  Eq.  Ca.  Ab. 
(56.  pi.  10. 
Oof  havinc  • 
which  ;>  uld 
%»h.ch  ..  ''  «J. 
fliooUt    .. 
fo  «tyinf 
additlor  a 

to  the  ab<       > 
teftttcr  <♦ 
ininifters  to 
00  the  prrfon; 


[♦^S] 


King  verfus  Withers* 
[In  Domo  Procerum.] 

TH  E  bill  was  brought  for  the  recovery  of  a  legacy  of 
3500  /.  given  by  the  will  of  Charla  IVithers^  the 
father,  to  Henrietta  Maria  his  daughter.  The  cafe,  was  5 
Charles  lyiihers^  the  father,  had  a  wife  named  Dorothy^  and 
one  only  fon  (Varies  Withers^  and  one  only  daughter  Henrietta 
Mar  iffy  afterwards  married  to  the  plaintiff  Dr.  King. 

fon  and  a  daughtrr,  devifcs  to  his  daughter  1 500 1.  at  her  age  of  sr,  ormmrnage. 

f>  happen;  and  if  his  fun  (hould  die  without  ifTue  male  of  his  body  then  Uvingi  ur 

.  ould  be  born»  then  his  daughter  to  have  at  her  age  of  21,  or  marriaf^c,  which 

'fjol.  over  and  above  the  faid  a  500  I .  and  in  cafe  the  contingency  of  the  fon's 

;n  before   the  daughter's  age  of  21,  or  marriagr,  then  fee  to  receive  the  fi'»d 

it  fhiU  happen.     After   which  the  teilator  inuiis  his  real  eflate,  fubic^t 

.71  ;  A:-r:rg*^'  <^"  ^^*^   heirs  of  hit  body,  remainder  to  his  brother  in  fee     Tl.ft 

. ->  ;;^(,;,  ;,.^  maivifs,  has  iifue,   and   having  attained   21,  dies.     Her   hu&and  ad. 

.he  tcf^ato-*s  foil  dies  without  KTue  male;  the  3500 1.  ihall  not  link,  b.it 

,  ficienti  (hall  be  raifed  for  the  benefit  of  tbo  daughter's  adminiftrator. 

ri;in-«&  01  •7/ifr/,  the  father  was  feifed  of  a   real  cftate  of 
9cw>^      .      diWh  and  pofTefled  of  a  great  perfonal  eftate,  and 
by  I  ..    -ill  dated    ^June  ibgy^  duly  executed,   gave   to  his 
wdUghter  Henrietta  Maria^  2500/.  at  her  age  of  twenty-one, 
or  marriage,  which  (hould  firft  happen,  declaring  his  intention 
and  meaning  to  be,  that  if  his  fon  Charles  IVithers  fbould  die 
without  iiTue  male  of  his  body  then  living,  or  which  after- 
wards fbould  be  born,  then  his  faid  daughter  ihould  have  and 
receive  at  her  age  of  twenty-one,  or  marriage,  which  Ibouid 
firft  happen,  3500/.  over  and  above  the  faid  2500/.     After 
which  he  intailed  his  real  eftate  on  the  heirs  of  his  body,  with 
remainder  to  his  brother  Andrew  fVithers  in   fee,    and   di- 
refled,  that  in  cafe  the  faid  contingency  of  his  fon's  dying 
wiihout  iflue  male  (hould   not  happen  before  his  daughter's 
age  of  twenty-one,  or  marriage,  then  (he  fhould  receive  and 
be  paid  the  faid  3500 /•  whenever   it  might  after  happen,  and 
made  his  wife  Dorothy^  his  brother  Andrew  If^ithers^  and   one 
John  JVbite^  executors,  declaring  further,  that  his  land  beforo 
mentioned  in  his  will,  (hould  be  liable  and  chargeable  with 
the  payment  of  this  3500 /.  whenever  it  might  become  due 
and  payable, 

la 
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« 

In  Auguji  1697,  Charlts  JVitbersj  the  teftator  died.  Charles  King  v.- 
TFithers  the  Ton,  intermarried  with  Frances  Wavell^  by  whom  he  Wit  h£R«, 
bad  iflue  three  daughters,  the  defendants.  The  plaintiff 
Dr.  King^  married  Henrietta  Maria^  the  only  daughter  of  the 
teftator  liithers  the  father,  and  had  iflue  Charks  King^  now 
living.  Henrietta  Maria^  the  wife  of  the  plaintiff  Dr.  King^ 
died,  having  attained  twenty-one,  and  the  plaintiff  Dr.  King^ 
adminiflred  to  her.  Charles  JVithersy  the  fon  died,  without 
iffue  male,  leaving  his  faid  three  daughters.  Dorothy  IVithers 
likewifedied,  and  the  perfonal  eflate  being  deficient,  the  plain- 
tiff* Dr.  King^  brought  his  bill  to  recover  this  additional  pof* 
tion  of  3500  /.  and  intereft* 

iit\i  of  July^  '735>  ^^^  Lord  Chancellor  7^^/ declared, 
that  the  faid  3500/.  was  and  is  a  fubfifling  charge  on  the 
teilator's  real  eftate,  and  decreed  an  account  of  the  perfonal 
eftate,  and  of  the  rents  and  profits  of  the  real  eftate  devifed  by 
the  teftator  Charles  fFiihersj  for  the  payment  of  his  debts  and 
legacies;  and  that  this  3500/.  (hould  carry  intereft  from 
the  death  of  Charles  fflthers  the  fon,  together  with  colls 
Offuit. 

From  this  decree  the  defendants  applied  to  the  Lords,  an4 
infifled,  frjiy  that   the    additional    portion  of    3500/.  was 
given  to  the  teftator*s  daughter  Henrietta  Maria^  upon  two       r  ai6  1 
contingencies,  {viz.)  upon    Charles  IVithers  the   fon's  dying 
without  iflue  male,  living  at  his  death,  and  upon  her  the  faid 
Hinrietta  Marians  attaining  her  age  of  twenty-one^  and  that 
both  thefe  contingencies  ought  to  have  happened  in*  the  life- 
time of  the  faid   Henrietta  Maria^  otherwife  the  conditional 
legacy  could  not  veft  in  herfoas  to  be  tranfmiflible  to  her  ad- 
miniftrator  as  a  charge  on  the  real  eftate,  and  to   be  raifcd 
thereout  in  prejudice  to  the  appellants,   the   coheijs   at  law, 
but  ought  to  fink  in  the  inheritantce,  agreeably  to  thofe  (a)   (ii)  see  Pawictl 
many  determinations  in  the  courts  of  equity,  where   in  the  j'^n'jjl^ee. 
cafe  of  portions  given  to  younger  children,  payable  out    of  '  Vern.  104, 
lands  at  a  future  time,  before  which  time  fuch  children  have 
happened  to  die,  It  has  been  held,  that  the  portions  did  not 
vcft,  nor  yrere  raifable  for  the  benefit  of  the  executors  or 
adminiftrators  of  fuch   children,  but  ought   to  fink   for  the 
benefit  of  the  heir  or  remainder  man. 

Secondly^. 


3ti« 
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JliKG  r.  Secondhi  It  was  obferved,  that  this  additional  portion  qI 

Vi'iTHBRs*  3500/,  was  not  made  payable  to  the  executors  oi;  adminfftnt^q 
tors  of  the  faid  Henrietta  Maria^  the  late  wife  of  the  plain- 
tiff Dr.  King;  which  fliewcdj  according  to  thenfi,  that  it  wai 
the  teflator's  intention,  that  the  fdid  ftxm  tbouii  not  be  paid 
tb  her  executors  or  adminiftrators  out  of  {lis  real  eftate,  which 
he  had  intailed  on  his  family,  nor  g;9  to  a  ftranger  who 
had  before  received  a  portion  of  Zi^Q  '•  with  the  daughter, 
and  who  had  made  no  additional  feltlei^ent  on  her,  in  recom* 
pence  far  flich  additional  portion  i  and  ih.oiigH  it  nfiigbt  be 
ob)e£led,  that  poflibllities  or  contingant  tfiterefts  go  of  courfe 
to  executors  or  adminiftrators,  even  though  the  legatees  die 
before  the  ^ppcning  of  the  contingencies;^  yet  this  was  faid 

[  4'7  }      ^^  ^^^^  ^^^y  where  the  contingent  intereft  arifes  out  of  a  per* 
fonal,  not  out  of  a  real  eftate. 

On  the  other  fide  it  was  anfwered,  that  it  appeared  to  have 
been  the  intention  of  the  teftator  to  make  a  provifion  for  his 
only  daughter,  not  barely  by  giving  her  a  portion  of  2500  /. 
to  be  paid  at  her  age  of  tw^nty*onc,  but  alfo  an  additional 
legacy  of  3500/.  payable  on  a  contingency  of  his  only  fat^^ 
^dying  without  iiTue  male  th^n  living,^  which  had  happened. 

That  the  teftat^r's  daughter  Henrietim  Mmia*%  dying  in  her 
brother's  life-time  could  not  be  airy^objedton  to  her  having 
the  additional  legacy  of  3500/.  fmce  it  was  particularly  dU 
reded  by  the  will,  that  though  the  contingency  (bould  not 
happen  before  her  attaining  the  age  of  twenty-one,  or  marriage, 
yet  fuch  additional  legacy  (bould  be  paid  whenever  the  con- 
tingency fhould  afcerw^i'ds  happen,  without  annexing  any 
reftridion  thereto  or  adding  the  circumi^ance  of  the  daugt). 
^er's  being  then  alive.  And  in  another  part  of  the  will  th& 
teilator  exprefsjy  declared  his  intention  to  be,  tba(  the  lands 
^nd  premifles  thereby  devifed  to  his  foo  Cf^i^j  with  remain* 
der  in  fee  to  his  brother  jindr^ju^  ihpuld  be  liable  to  and 
chargeable  with  the  payment  of  the  faid  3500/.  whenever  it 
might  happen  to  become  due  and  payable,  which  ib^ws  the 
ilronged  intention  imaginable  in  the  teftator,  that  the  faid 
3500/.  fhouM  he  a  charge  on  his  real  ellate,  on  the  death  of 
his  fon  Charles^  without  iflue  male,  whenever  fuch  event  might 
happen,  \^'hether  the  tcl^atpr's  daughter  Henrietta^  were  at 
that  tigie  living  or  not}  that  thef<;  claufes  feemed  inferted  on 

tl\at 
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that  purpofe  and  with  a  particular  view  to  prevent  the  quefiion       King  v. 

that  had  now  beenftarted;  for  being  taken  together,  it  was     Withibs. 

hardlj  poffible  for  the  teftator  to  have  exprefled  himfclf  in       [  4^S  3 

more  explicit  zni  vlecifivo  tef  ms ;  that  the  ^afe  of  yacHfon 

verfiis  Farranty  Pr§^fdint$  in  Chancery^  109,  and  2  Fitrn.  424. 

was  determined  agrecablj  hereto ;  laftly,  that  the  principal 

cafe  dtflFered  intirely  from  that  of  Pdulet  verfus  Poulet^  where 

the  daughter  dying  about  the  age  of  nine  years,  bad  confe- 

quently  nooccaiion  for  a  portipn  ;  Vfhtttz%  here  the  daughter 

lived  to  be  married  and  left  a  child,  and  this  additional   pro- 

viiion  might  juftly  be  prefumed  to  have  contributed  fomewhat 

to  the  advancement  of  her  in  marriage. 

For  which  reafons  it  was  prayed  that  the  dpcree  might  be 
affirmed,  and  it  was  affirmed  accordingly  with  cofts,  16 
A^rci,i72S'  (1) 

^ij  YideDuie  ofQband^ss^  T^bot^  antt^  a  vol.  612. 


D  t 


Term.  S.  Michaelis,  1717, 


Dominus  Rex  ver/us  Johann*  Bigg, 

jfr^umeia  btftrt  all  tbt  Juigts  at  Serjeants  Inn,  in  Fleet* 

Street. 

^''"•'^, rr-THIS  was  a  fpecial  verdia   found  at   the   OM Bailn, 

Cjiiir  With  Kinon         ■  »  y^ 

juicr  v^kti  out        J^     where  the  prifoner,  John  BIggy  was  indiftcd  for  rafing 

ic'n  op^chc  infidc   out  an  indorfemcnt  of  90 /.  made  on   a  bank   bill  for    ico/» 

?ut*  cliud'ln*    ^^^^^  '*  ""^^^  *^'o"y  without  clergy,  by  a  late  ad  Of  the  8tk 

indotfcment ;      and  Qth  of  ff^n  2»  cbap.  IQ,  Par,  76. 

this  held  to  be  ^  J  r       ^  O 

rafing  an  indorfcjaent  within  8th  and  9th  of  W.  3.  cap.  19.    fcft.  36.  and  to  be  felony  witfcoalr 

The  indictment  fet  forth,  that  on  the  19th  day  of  February 
1714,  and  long  before,  one  Jojhua  Adamsy  was  intruded  and 
employed  by  the  governor  and  company  of  the  bank  of  England^ 
to  fign  bank  notes  for  the  faid  company,  for  the  payment  of  mo- 
p  ^jQ  T  ney  by  ihcm  payable  :  that  afterwards  the  fame  day  and  year, 
the  faid  Joflma  Adami^  being  fo  intruded  and  impowercd  by  the 
faid  company,  did  mnke  a  certain  bank  note  under  his  own 
hand,  and  figned  by  himfclf  on  behalf  of  the  company*  dated 
the  19th  o^  lehruary^  ^T^^'i  ^7  which  note  the  faid  yoJhuA 
Jdamiy  on  b^^alf  of  the  faid  comp.iny  of  thq  bank  of  England^ 
did  promife  to  pay  to  Mr.  Jama  IVhitCy  or  bearer,  one  hundred 
pounds  on  demand  :  that  afterwards  on  the  22d  of  Febru- 
pryy  1 7 14,,  on  behalf  of  the  faid  company  of  the  bank  of 
England^  the  fum  of  ninety  pounds  part  of  the  faid  fum 
of  one  hundred  pounds  in  the  faid  note  mentioned,  was  paid 
%o  the  bearer  of  the  faid  note ;  and  that  thereupon,  on 
behalf  of  the  faid  company,  quoddam  fcriptuntj  Anglice  an 
indorfemcnt  on  the  faid  note,  was  duly  made  and  written, 
fpecifying,  that  90/.  was  paid  the  fame  22d  of  February^ 
J  714:  that  the  prifojipr  John  Bigg^  endeavouring  to  make  an 
u^liwful  gain  U  himfclf ^  and  to  defraud  the  company  of  the  baui  tf 
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lEhgland,  of  grttxt  fums  9f  money ;  after  the  payment  of  the  faid       R  w  v» 
90/.  and  after  Che  faid  indorfement  made  upon  the  fa  id  note,         Bioe* 
{vi%.)  00  the  fir  ft  of  March  in  the  fame  year^  felonioufly  erajk 
that  indorfement  upon  the  faid  note,  contra  pacent  domtni  regis^ 
i^  contra formamfiatui*  in  hoc  cafu  nttper  edit*  ifprovis*. 

Upon  Biggihii  prifoner*^  pleading  not  guilty  to  this  indi£l^ 
ment,  the  jury  found  a  fpecial  vcrditftj  {viz.) 

They  founds  that  the  faid  Joftma  Adamsy  on  the  faid  iQth 
of  Fehruary^  17149  was  intruded  and  employed  by  tbe  govef^ 
nor  and  company  of  the  bank  of  England^  but  not  under  theif 
common  fialy  to  fign  for  the  company,  bank  notes  for  the  pay- 
ment of  money  payable  by  the  company :  that  the  faid  Jojhua 
Adamsy  being  fo  intruded  and  employed  as  aforefaid,  on  the 
19th  ol  Ftbruaryy  1714,  did  make  the  note  in  writing  men-  [  4*'  J 
tiooed  in  theindiAment,  figned  under  the  faid  Jojbua  Jdam5*% 
own  hand  on  behalf  of  the  faid  company ;  by  which  note  the  faid 
Jojhua  Adamsy  on  behalf  of  the  faid  company,  promifcd  to  pay 
to  Mr.  James  ffTjite^  or  bearer  on  demand,  the  fum  of  one 
hundred  pounds ;  that  on  the  faid  aid  day  of  February ^  1 7 149  on 
behalf  of  the  faid  company,  the  faid  go  L  parcel  of  the  faid  fum 
of  one  hundred  pounds  in  the  faid  note  contained,  was  paid  to 
the  bearer  of  the  faid  note  \  and  that  oh  the  faid  payment,  on 
and  acroji  the  writing  of  the  faid  note^  the  words  and  figures 
following,  {viz.)  22  February  ^  17145  faid  ninety  found s^  were 
in  due  manner,  on  behalf  of  the  faid  companyj  written  with 
red  ink  upon  the  face  and  inftde  of  the  faid  note  \  that  the  faid 
yohn  Biggy  on  the  firft  of  diarchy  in  the  faid  year,  after  the 
payment  of  the  faid  90/.  and  the  infcription  thereof  on  the 
faid  note,  by  a  certain  liquor  to  tbe  jury  unknown  put  by  the 
faid  John  Bigg^  upon  the  Words  and  figures  fo  written  upon 
the  faid  note,  with  red  ink  as  aforefaid,  the  fame  words  and 
figures  totalitir  exfunxit  i^  deievit. 

Alfo  the  jury  found,  that  at  the  time  of  making  the  z6i  of 
parliament,  intitled,  an  a<EV  for  making  good  the  deficiency  of 
feveral  funds  therein  mentioned,  and  for  enlarging  the  capital 
ftock  of  the  bank  of  iS'/T^/^n^  and  always  afterwards,  to  the 
2ii^  o(  November^  1696,  the  way  only  ufed  for  indorfing  of 
bank  notes  was,  by  writing  on  the  backfule  of  the  faid  notes 
with  bUck  ink  I  but  that  afterwards  upon  the  28th  of  Nov. 

16969 
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Rkxip*        1696,  and  from  thenceforth  to  this  time)  the  Way  that  Wat 

&icG»        only  ufed  was,  to  write  all  the  payments  of  any  part  of  the 

money  paid  on  thefe  notes,  upon  aHi  acrofs  the  writing  of  the 

faid  notes,  with  red  ink,  in  manner  and   form  as  is  above 

mentioned  to  be  written  on  the  faid  note  \  and  that  fucb  in^ 

{[422}  fcriptions,  from  the  faid  28th  of  November^  16969  hithttto 
have  been,  and  are  (ioiilnionly  called  indorfemcnis  i  and  if  upon 
this  whole  matter  the  court  fhall  be  of  opinion,  that  the  pri* 
foner  is  guilty  Of  the  felony  charged  upon  him  in  the  indid- 
ment,  then  they  find  him  guilty;  if  the  court  (ball  be  of  the 
contrary  opinion,  then  not  guilty^ 

My  Lords^ 

lam  of  counfel  with  the  prifoner,  who,  t  muft  admlti  has 
been  guilty  of  a  very  great  mifdemeanour  or  offence ;  but  the 
queftion  now  before  your  Lordfbips  is,  whether  the  hSk^  as 
found  by  this  fpecial  verdid,  be  felony  ? 

I  fhall  beg  leave  to  fpeak  to  the  cafe  upon  thefb  fcrefal 
points ; 

Firfi^  Whether  this  Jojbua  Adams  appears  to  haVe  Wn  Welt 
empowered  on  behalf  of  the  com{5any  of  the  bank  of  EngUtndy 
to  fign  notes  for  the  payment  of  money  by  the  bank  i  and 
I  humbly  take  it,  that  on  this  fpecial  verdift,  but  more  par^- 
ticularly  the  negative  words  of  it,  I  mean,  as  it  is  found,  that 
there  was  no  authority  under  the  common  feal^  it  appears  Adams^ 
was  not  well  empowered  to  fign  this  note  on  behalf  of  the 
company  ;  and  therefore,  that  in  flridnefs  it  is  not,  as  to  this 
purpofe,  a  bank  note,  and  confcquently  that  it  is  no  felony  to 
rafe  it,  or  to  rafe  an  indorfement  made  upon  it. 

Secondly^  Whether  this  receipt  of  the  90/.  part  of  the  lOoA 
mentioned  in  the  note,  (the  receipt  being  written  on  the  in* 
Ude  and  face  of  the  note)  can  be  faid  to  be  an  indorfement  with* 
in  the  ud  ?  and  I  humbly  hold  it  cannot  be  faid  to  be  an 
indorfement,  and  confcquently,  that  the  prifoner  cannot  bt 
guilty   of  rafing  an  indorfement  on  a  bank  notc« 

t  423  ]  7hird!y^  Whether  the  prifoner's  taking  out  this  receipt  by 

applying  to  it  a  liquor  unknown  to  the  jury,  can  be  called 
a  rafirtg  of  this  indorfement  ?  and  I  muft  beg  leave  to  hold* 
that  it  cannot  be  called  a  rafing  of  this  indorfement* 

Fourth'y^ 
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P^uribfy^  Whether  the  indiamcnt  be  good,  it  being  for  JRex  *d. 
lafing  the  infcription,  Jnglici^  the  indorfemeiU,  on  the  bank  Bigg. 
bill  ?  and  this  I  take  not  to  be  good. 

Fifthly^'  Whether  thfe  verdift,  as  found,  be  TufRcient,  it  not 
being  found,  that  the  prifoner  rafed  out  this  indorfement/«r 
thtfaki  ofiucris  •r  wkh  ak  intent  to  defraud  or  cheat  the  companf 
cftbeianio/En^lAndi  and  i  tak^  it  that  the  vcrdiA,  as 
found^  is  not  fufficient,  as  to  that  matter. 

As  to  the  firft  queftion,  whether  JoJI^a  AdaMs^  was  well 
Mipowered  by  the  bank  to  fign  this  Aote  ?  the  company  of  the 
bank  of  £iif/0»// are  a  corporation  aggregate,  a  body  politic, 
fdbfiiHng  Only  by  fiction  and  fuppofition  of  law,  which  is  in- 
vjfible,  and  can  aflor  fpeak  only  by  its  common  feal ;  To  that 
die  common  feal  is  the  hand  and  mouth  of  fuch  a  corporatioit« 

Formerly  it  was  held,  that  a  corporation  aggregate  could 
not  do  any  thing  without  deed,  13  //.  8.  ii.  Af^erWards,  it 
is  true,  for  conveniency's  fake,  it  was  allowed  to  A&iti  or- 
dinary matters  without  de^d,  as  to  l-etain  a  fervant,  took,  of 
btitier,  Plow.  ^t.  i.  2  Sa^tui.  3O5.  or  to  appoint  a  bailiff  to 
take  a  diftrefs  3  Lev,  107.  But  in  cafe  of  any  thing  of  con- 
fexiuence,  or  the  employing  any  one  to  zA  on  their  behalf  in  a 
matter  which  is  not  an  ordinary  fervice,  a  corporation  *  ag-  aggrcgatecaA^ 
gregate  cannotdo  that  without  deed*  This  is  the  very  diftinfiion  ?eV«en?er  ^ 
taken  in  Home  and  /v/s  cafe,  reported  in  t  P^ent.  47.  i  Mod.   «*»»?  '»•  "'^^  •? 

,.  r     r      r  i.  m  Ordinary  fervice, 

18.  2  iTrA*  567.  where,   in   trefpafs   for  takmg  away  a  ibip   witkoucdeed 

and   fails,   the  defendant  juftified  under   the  Canary  patent,      r  Vj  24  ] 

v^hereby  the  king  granted  to  the  company  the  fole  trade  to 

the  Canary  iflands,   and   further  granted,  that  if  any  (hould 

v^ithout  their  licence  trade  thither,  their  (hip  and  goods  fedt 

thither  (hould  be  forfeited  to  the  company.     Then  the  plea 

fet  forth,  that  the  plaintiff  with  his  (hip  and  fails  did  fail  to 

the  Canary  iflands,  and  trade  there,  without  licence  from  the 

coAl^arkyi    whereupon   the   defendant  did  feize  the  (hip  and 

fails  on  behalf  of  the  company,  as  forfeited;  and  on  demurrer 

to  this  plea  two  points  were  held ;  firji^  that  the  letters  patent 

could  not  create  a  forfeiture,     xdly^  That  the  (^ompany  could  a?eS'lmoo!^V't 

not  without  deed  empower  any  third  pcrfon  to  feite  goods,   ^^"''**  perfun  to 

for  their  ufe,  as  forfeited;  for  (fay  the  books)  the  feizing  of  tbew  Jfe m  ror« 

goods  for  the  ufe  of  a  corporation  is  an  extraordinary^  and  not   ^^*^' 

a  Co.nmon  fervice. 

Now 
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Rf  X  V.  ffo^  this  (hews  a  corporation  can  no  more  give  an  autbo* 

BiQO«        rity,  as  to  perfonal  things,  without  their  common  feal,  than 
as  to  any  real  eftate ;  and  if  the  feizing  of  goods  for  the  ufe  of 
a  corporation,  as  forfeited  to  them,  be   an  extraordinary  fer- 
vice,  and  fuch   a  power  as  cannot  be  given  without  deed^ 
though  this  be  a  power  for  the  benefit  of  a  corporation,  name*- 
ly,  to  put  them  in  pofleflion  of  goods,  which  before  they  had 
a  right  to,  and  relating  only  to  perfonal  goods,  and  to  no  real 
edate  ;  if   fuch  an  authority  (I  fay j  cannot  be  given  without 
deed,  ^y^r/zVi  the  bank  of  £79^/(7;2^'s  empowering  one  to  fet 
their  name  to  a  promiflbry  note  cannot  be  done  without  deed) 
this  being  an  extraordinary  truft  or  employment,  fuch  a  one 
indeed  as,  if  abufed,  may,  in  an    hour's  time   endanger  the 
-  -        ruin  of  the  company  that  gives  this  authbrity.  For  if  an  agent 

*  of  the  bank  be,  under  their  common  feal,  empowered  to  fct 

their  names  to  promiflbry  notes,  and  fuch  agent  ibould,  with- 
out any  confidcration  or  value  received,  fign  a  promiflbry 
note  in  the  company's  name  for  five  or  ten  thoufand  pounds, 
I  do  not  fee,  but  that  this  would  bind,  and  at  the  fame  time 
go  near  to  ruin  the  company* 

Therefore  furely  this  is  a  truft  not  of  a  light  nature,  but  of 
the  higheft  concern  and  confequence  to  the  company  j  and  if 
in  any  cafe  whatever  an  authority  given  by  a  corporation 
ought  to  be  under  their  common  feal,  without  all  doubt  this 
authority  given  by  the  company  to  fign  promiflbry  notes 
ought  to  be  fo. 

It  is  plain  a  corporation  aggregate  cannot  without  deed 
make  or  enter  into  any  contra^;  and  by  the  like  reafon  they 
cannot  without  deed  empower  another  to  do  that  afi,  which 
they  themfclves  cannot  do  but  under  thefe  circumftances* 
A  corporation  aggregate  cannot  without  deed  bind  them* 
felves  to  pay  money,  and  for  the  fame  reafon,  they  can- 
not without  deed  authorife  ailother  to  charge  themfclves 
with  the  payment  of  any  money.  It  is  evident  a  corporation 
Nor  fo  f ftt<»r  for  cannot  without  their  common  feal  empower  their  fervant  or 
j^coji.uuon  10.  agent  to  enter,  on  their  behalf,  for  a  condition  broken,  though 
in  the  cafe  of  an  edate  of  never  fo  fmall  a  value,  and  though 
this  be  for  the  benefit  of  the  corporation,  and  cannot  poffibly 
^nure  to  their  prejudice,  l  RoL  Jhr,  514,  Dampgr  verfus 
Symms^  much  lefs  can  a  corporation  empower  another  with- 
out their  common. feal  to  fign  promiflbry  notes  in  their  name^ 

whereby 
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whereby  to  charge  themfelves,  it  may  be,  with  a  million  of      Rex  v, 
money.  Bide. 

I  (hall  only  mention  one  inftance  more  of  what  a  corpora-       [  ^.26  J 
tion  cannot  do  without  a  deed,  and  that  is,  it  cannot  without 
a  deed  make  an  attornment  to  a  grant  of  a  revcrfion  ;  as  if  N°*^^/«"  ^^^* 

^  '  .  an  attarnmcxtu 

lands  be  granted  to  a  corporation  aggregate,  whether  for 
years,  or  for  the  life  of  J.  S.  and  the  grantor  being  fcifed  in 
fee  of  the  reverfion,  grants  it  over  to  a  third  perfon;  the 
corpo«ition,  who  have  the  particular  eftate,  cannot  attorn 
without  deed}  and  in  pleading  a  title  to  fuch  a  grant  of  a 
reverfion,  the  deed  of  this  corporation,  purporting  fuch  at- 
tornment! muft  be  pleaded  with  a  profert  hie  in  cur\  6  Co.  38. 
Bettamy*s  cafe. 

Here  then  is  a  very  ftrong  cafe:  An  attornment  is   but  a   Though  the  lat- 

'  ^  tcr  be  a  thinu  of 

flight  matter,  being  no  more  than  a  bare  confent  to  the  leflbr's  very  nighc  coo. 
grant ;  it  pafles  no  intereft  from  the  party  attorning,  but  the  *^'**'**^*^* 
grantee  is  in  by  the  grantor  folely.  It  is  favoured  in  law,  as 
tending  to  the  pcrfedion  of  a  grant ;  and  therefore  cannot  be 
upon  a  condition  fubfequent,  for  in  fuch  cafe  the  attornment 
would  be  good,  and  the  condition  void  and  rejeded.  The 
miking  an  attornment  is  no  more  than  what  the  tenant  is 
compellable  lo  do,  upon  a  proper  conveyance  ;  as  that  of  a  fine, 
upon  a  quid  juris  clamat  brought  againft  the  tenant.  An  attorn- 
ment has,  in  our  days,  by  the  whole  legiflature  been  thought  fo 
trivial  a  thing,  that  by  a  late  {a)  act  of  parliament  it  is  wholly  f'^  ♦  *  S  Ana. 
taken  away,  as  an  ufeleis  incumbrance  upon  conveyancing. 
And  if  a  corporation  cannot  do  (o  flight  a  thing,  as  to  make  an 
attornment  without  deed,  much  lefs  can  they  without  deed  do 
an  zSt  of  that  confcqucnce,  as  to  empower  another  to  fet 
their  name  to  promifTory  notes  for  the  payment  of  ever  fo 
great  a  fum  of  money. 

But  it  will  be  objeftcd  ;  if  the   authorifing  Adams  fo  fign        [  427  1 
notes  in  the  name,  and  on  the  behalf  of  the  bank  of  England^ 
ought  to  be  under  the  common  fcal,  then  for  want   thereof, 
according  to  this  way  of  arguing,  all  the  notes  and  bills  given 
by  Aiams^  on  the  behalf  of  the  bank  are  void. 

Reff:  This  is  no  confequence  ;  for  in  an  a£lion  brought 
againft  the  bank  upon  a  bill  or  note  figncd  by  Adams^  when 
it  (hall  be  proved,  that  Adams^  is  an  agent  intrdftcd  by  the 
bank,  and  has  been  ufcd  to  fign  bills  and  notes,  which  from 
time  to  time  have  been  duly  paid  and  anfwered  by  the  bank  ; 
•Vol.  ni.  Z  this 
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Rex  v.        this  is  evidence,  and  will  carry  with  it  the  highcft  prefump- 
^'^^*         tion,  that    AJams  was  lawfully    autborifed    fo    to   do,    and 
confequentiy  authorifcd  under  the    common  fea] ;    and    at 
the   fame   time    it    may  be  impoffibie   for  a  thiid    perfon, 
that  fues  this  bill  or  note,   to  produce  fuch  authority  vndcr 
the  comnoon  feal  of  the  bank ;  and  it  would  be  unreafon- 
able  in  the  court  to  put  him  upon  it,  in  regard  the  fame  does 
not  belong  to  him  ;  yet  upon  fuch  evidence  it  (hall  be  prc- 
fumed,  that  JIdams  was  well  authorifcd  under  the  o^^mmon 
feal  to  fign  fuch  bills  and  notes,  and  confequentiy  they  will 
be  good :  but  in  the  principal  cafe  there  is  no  room  left  for 
fuch  prefumption,  it  being  expreisly  found  by  the  vevdifi,  that 
Mams,   was  not  authorifcd  under  the  common  feal  of  the 
bank  to  ftgn  fuch  notes.    So  that  this  objedion  is  of  no  force. 
But  if  this  point  {hould  be  againft  me,  and  it  (houldbc 
thought  by  your  Lordfliips,  that  the  bank  without  their  com- 
mon feal  could  authorife  >/^^^i,  to  fign  notes  in  their  name, 
f  though  it   be  a  matter  of  fuch  very  great   moment,  as,  it 
abufcd,  may  ruin  the  company)   but  admitting  this  to  be 
againft  me ; 
Whether  wTi-  »  The  fccond  queftion  is,  whether  this  receipt  for  90/. 

wrchr^inka.     Written  with  red  ink  acrofs  and  upon  the  face  and  infide  of 
crofi  ana  upon     ^hjj  bank  notc  of  onc  hundred  pounds,  can  be  faid  to  be  an 

IDC  race  ana  lu*  ' 

fdc  Ota  note,      indoffemcnt ;  for  the  Aatute  of  (a)  8  6f  9 /f^iiZ.  3.  makes  it 

indorfement?      fclooy,  ^*  Cither  to  forgc  or  counterfeit  a  fealed  bank  bill  or 

(^)Cap.  10.        cc  bank  note,  or  to  alter  or  rafe  an  indorfement  on  any  bank 

r  %A2%  ]     **  '^i"  or  bank   note."     The  prefent   indi^ment  is  on  the 

latter  branch ;  therefore,  if  the  receipt  for  90  /.  written  on 

the  face  of  this  bank   bill,  be  not  an  indorfement,  then  the 

ofFence  is  not  within  the  z&  of  parliament. 

This  receipt  written  on  the  fice  of  the  note  is   9:st  an  in- 
^  dorfement :  the  word  inderfemint,  is  a  legal  word,  for  which 

Tl»e  meanios  of  ^  ,        \      n       %       \    r      '  jr.\..- 

the  woH  *'  in-  there  IS  a  proper  (at  leaft  a  law)  Latin  word,  {viz.)  indorja- 
**  <««rfca^i-"  mentum,  as  murdrum  is  the  law  Latin  word  for  murdir.  The 
meaning  of  the  word  appears  from  its  derivation  from  in  and 
dorfum,  and  fignifies  what  is  written  on  the  back  of  the  deed 
or  inftrumcnt.  It  is  taken  notice  of  in  the  terms  §f  the  law^ 
CowiWs  InterpTiterj  and  Blunt'* s  Di^i^naij^  and  is  frequently 
9pplied  to  a  condition  of  a  bond,  in  ancient  times  commonly 
written  in  paichment,  and  the  condition  is  commonly 
written  on  the  hack  of  the  bond,  and  called  an  indorfement. 

And 
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And  this  being  the  plain  fignification  of  the  word  in  the  com-  j^ ,3^  ^ 

mon  ufe  of  it,  mapifeftly  implied  from  its  derivation,  bow  then  Bicu. 
can  it  fignifj  any  thing  written  on  the  face  and  inJuU^  and  not 
on  the  ba€klidi  of  the  note  ? 

It  is  true,  the  verdidl  finds,  that  fome  time  fince  the  making 
of  this  penal  (latute,  it  was  ufual  for  the  bank  to  write  the 
receipt  for  any  part  of  the  money  paid  upon  the  face  and 
acrofs  the  note  with  red  ink  ;  and  that  this  receipt,  though 
written  on  the  face  and  infide  of  the  bill,  is,  fince  the  a£l,  £  429  ] 
commonly  called  an  indorfement. 

But  furely  this  cannot  be  material ;  for  by  the  jury's  find- 
ing that  this  writing  the  receipt  with  red  ink  acrofs  and  on 
the  face  of  the  note,  is  commonly  called  an'  indorfement,  by 
this  (I  fay)  it  is  implied,  that  it  is  not  always  called  fo;  nay, 
that  fometimes  it  is  called  other  wife.  The  word  commonly  is 
uncertain :  if  it  has  been  three  or  four  times  called  fo,  it 
may  be  faid  to  be  commonly  called  fo,  and  yet  it  may  much 
oftner  be  called  otherwife.  Bcfides,  as  it  is  a  propqr,  legal 
Word,  the  true  and  legal  import  thereof  cannot  be  altered, 
varied,  and  made  to  fignify  the  direA  contrary ;  and  all  this 
by  fome  people's  making  an  improper  ufe  of  it.  This  would 
be  to  make  an  indorfement,  which  is  always  written  on  the 
hackfide  of  a  note  or  writing,  to  flgnlfy  the  very  reverfe,  (v/z.) 
what  is  written  on  tht  forefule :  it  would  be  to  give  fuch  a  lati- 
tude to  the  fancy  of  people,  who  may  fometimes  mifname 
any  thing,  as  to   take  away  all  manner  of  certainty. 

But  what  renders  this  objeftion  the  ftronger,  is,  for  that  the 
verdiS  finds,  that  at  the  time  of  making  this  a£l  of  parliament, 
and  for  fome  time  afterwards,  the  only  way  of  writing  re- 
teipts  on  the  bank's  paying  off  part  of  the  note,  was,  by 
writing  the  receipt  on  the  back  of  the  note,  which  at  that 
time,  {fcir)  at  the  making  of  the  aft,  was  called  an  indorfe- 
ment, and  this  v/as  indeed  properly  and  juftly  fo  called ;  and 
writing  receipts  on  the  face  or  acrofs  the  bank  note  was  not 
t^en  pra£tifed ;  confequently  the  ftatute,  in  making  the 
rafing  an  indorfement  felony,  muft  intend  fuch  an  indorfe- 
ment, as  was  ufed  at  the  time  when  the  a£l  was  made,  that  is,  ^ 
fuch  as  was  written  on  the  back  of  the  bank  note,  and  could      r  -1 

never  mean  a  writing  on  the  face  or  acrc/s  the  note,  which 

Z  2  was 


Dc  Term.  S*  Michaclis,  171 /• 


Rxx   V* 
Bigg, 


L  431  ] 


Inftancci  where 
penal  liws  have 
not  been  cx- 
tcnileJ   by  an 
equtcai>te  con- 
lirudion. 


was  not  then  praAifed,  and  could  not  have  been  ferereen, 
without  the  fpirit  of  prophecy.  And  if  the  bank  have  found 
out  a  Tinv  way  of  writing  receipts,  they  muft  apply  for  a  new 
a£l  of  parliament  that  (hall  extend  to  fuch  their  n^w  in- 
vention. 

Again  :  This  writing  of  a  receipt  acrofs  and  upon  the  face 
of  the  bank  note  being  a  new  method,  and  not  pra^lifed  when 
the  2iA  was  made,  I  would  put  the  cafe,  that  the  receipt  on 
the  face  of  the  bill,  which  the  prifoner  is  indiSed  for  rafing, 
had  been  the  fir/?  receipt  that  was  ever  written  in  that  manner, 
would  this  have  been  an  indorfement  within  the  a£l  of  parlia- 
ment, and  would  it  have  been  felony  to  have  rafed  the  receipt 
thus  written  on  the  face  of  the  bill  ?  furely  not. 

Then  I  would  go  further,  and  afk,  if  the  prifoner  had  rafed 
the  fecond,  third  or  fourth  receipt  that  had  been  written  in 
this  manner,  would  this  have  been  an  indorfement  within  the 
act  ?  I  do  not  fee  how  it  could.  When  then  would  the  rafing 
of  fuch  receipt  written  on  the  face  of  fuch  bank  notes  firft 
begin  to  be  felony?  this  would  be  pretty  hard  to  deter- 
mine. 

Further :  If  this  penal  law  did  not  originally  and  at  the 
time  of  making  it  comprehend  a  receipt  written  on  the  face 
of  a  bank  bill,  under  the  word  iWer/tW/w/,  (as  it  is  plain  it 
did  not)  (hall  fuch  law  in  procefs  of  time  grow  ftronger  and 
more  comprehenfive  than  it  was  at  firll  ?  (hall  fuch  a  con- 
flrudlion  be  put  upon  it  as  thereby  to  make  ihat  felony  fbme 
years  after  the  enacting  of  the  law,  which,  at  the  time  when 
itwasenaded,  was  not  fo?  this  would  indeed  be  a  ftranoe 
conftrudlion,  by  a  liberal  interpretation  lo  enlarge  a  penal 
law,  contrary  to  the  rule  which  fays,  U  Jhall  be  tukinfirlrJy^ 
and  muft  tend  to  make  conJlruSlivt  fekniei^  as  odious  as  ccn^ 
Jiru^lve  [a)  treafons. 

If  it  (hodd  be  objefied,  that  to  rafe  a  receipt  written  by 
the  bank  on  the  face  of  the  note  is  equally  mifchievous,  as  the 
rating  an  indorfement  on  the  back  thereof,  and  therefore 
equally  within  the  ad;  this  argument  will   not  be  allowed. 


(^i)  See  the  15  tf  14  Car,  2,  cap.  25.  for  revcrfm^r  ?He  r.trainder  of  thc'Earl  of 
Straford. 

with 
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wiih  regard  to  any  law  that  is  penal,  much  lefs  in  the  cafe  of       j^^x  v. 
one  that  is  capital,  fuch  not  being  to  be  inlarged  by  parity  of        Bicc. 
reafon,  or  extended  by  any  equitable  conftrudliop. 

The  fiatute  of  25  Ed^  3.  makes  ("or  rather  declares)  it  to 
be  high  treafon  to  counterfeit  the  great  feal ;  and  in  3  InJI. 
i6>  17,  thefe  cafes  are  cited  on  that  branch  of  the  aft  :  Firfl^ 
If  a  man  takes  ofF  the  great  feal  from  one  patent,  and  fixes  it 
to  another  writing  purporting  to  be  another  grant  of  the 
king,  this  is  held  to  be  no  {a)  counterfeiting  of  the  greac 
feaU  .  .. 

.  Secondlyy  If  one  having  a  grant  by  letters  patent  of  the 
manor  of  Dale  from  the  crown,  rafes  out  the  manor  of  Dale^ 
atid  infertsthe  manor  of  Sale^  which  is  a  greater  manor,  and 
likewife  belonging  to  the  crown;  this  is  alfo  held  to  be  no 
counterfeiting  of  the  great  feal. 

Thirdly y  There  is  a  cafe  reported  of  an  extraordinary  con- 
trivance of  one  Leake^  a  chancery  clerk.  This  Leake  being  f  432  1 
about  to  take  a  grant  from  the  crown,  joined  together  two 
thin  fkins  of  parchment  of  a  proper  fize  for  letters  patent,  and 
glued  them  fo  clofe  together,  that  they  appeared  to  be  as  one 
fkin,  and  a  true  patent  for  fome  inconfideirable  grant  was 
written  upon  the  outward  fkin,  and  this  patent  was  fealed. 
Afterwards  the  party  having  unglued  the  two  (kins  took  o(F 
the  uppermoft  fkin,  and  then  wrote  a  more  valuable  grant 
upon   the  innermoft  fkin,  and  fet  up  this  title, 

'  Now,  though  all  thefe  three  cafes  were  equally  mifchievous 
with  the  a£tual  counterfeiting  the  great  feal ;  though  they 
were  all  the  moft  remarkable  abufes  of  the  gceat  feal  imagina- 
ble I  yet  it  was  adjudged  that  none  of  the  above  mentioned  ' 
fa£ts  amounted  to  a  counterfeiting  of  the  great  feal.  So 
cautious  have  the  judges  ever  been  of  enlarging  perfal,  miich 
more  fanguinary  laws,  by  equity;  and  this  too  in  times  when 
parliaments  being  lefs  frequent,  there  were  fewer  opportu-* 
nities  of  redreiling  the  failings  and  flips  in  one  law,  by  apply** 
ing  for  another. 


{d)  Held  otherwife  in  the  Year  book  of  2  H.  4.  and  in    Stimferd  PL  Cor,  3. 
Bat  the  Lord.  Ch,  Jufl.  Coke  condemns  th«t  opinion j  and  wic)i  him  concurs  ckc: 
Lord  gb.  Juft.  Hali.     Uifl.  PL  Cor.  vol.  2.  181. 

Z  3  Sq 
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Rex  v. 
Bigg. 


Whether  takin? 
out  a  receipt  by 
putting  upon  it 
a  certain  liquor, 
CAti  be  called 
r.«fing  fuch  re- 
ceipt. 


[  423  ] 


So  that,  I  humbly  take  it,  the  prifoncr's  rafing  a  receipt  written 
on  the  face  of  the  bill,  cannot  be  faid  to  be  rafing  an  in- 
dorfcment.     But  if  this  point  (bould  be  alfo  againft  me, 

The  next  queftion  is,  admitting  this  receipt  written  with 
red  ink  acrofs  and  upon  the  face  of  the  bill  to  be  an  indorfe- 
ment;  whether  the  prifoncr's  taking  out  this  indorfement  by 
puttihgupon  it  a  certain  liquor  to  the  jury  unknown,  be  a 
ra/pig  of  fuch  indorfement  ;  for  fo  the  indidlment  cxprcfsly 
fays,  (r/z.)  that  the  prifoner  irajity  6fr.  and  I  apprehend  this 
cannot  be  called  rafing. 

Rafing  of  a  deed  or  writing  is  fcraping  out  by  fome  knife, 
or  other  inftrument :  thus,  radere  nomen  [a)  fignifies  to  fcrapi 
cot  a  name.  Suppofe  the  prifoner,  inftead  of  pouring  this 
liquor  (which  was  lemon  juice)  upon  the  receipt,  had  poured 
iok,  furely  that  could  not  have  been  called  rafing  out  the 
receipt  \  it  would  have  been  blotting,  but  not  rafing  it  out ; 
and  if  putting  out  the  words  by  ink  had  not  been  rafing,  then 
no  more  can  the  putting  out  the  words  by  any  other  liquor  be 
fo  called.  This  taking  out  the  words  by  lemon  juice  may  be 
faid  to  be  an  expunging  or  altering  of  the  bank  bill,  which  laft 
is  within  the  words  of  the  ftatute.  But  the  profecutor  has  not 
upon  that  daufe  thought  fit  to  indiA  us.  We  are  indided 
only  for  rafing  this  indorfement;  whereas  we*  infift,  that  the 
putting  or  taking  out  of  the  receipt  by  pouring  a  liquor  there- 
upon, cannot  be  called  a  rafing  out  fuch  receipt. 

In  the  next  place,  we  fay  the  indidment  is  naught,  as.  it 
muft  be  intended  to  be  an  indidment  for  rafiog  the  ui« 
fcriptum  on  a  bank  note. 

The  ftatute  of  J  and  9  Will.  3.  Par.  36.  makes  either  of 
thefe  two  fads  felony,  (videlicet)  firft^  forging  or  counter- 
feiting a  bank  bill  or  note ;  2^,  rafing  or  altering  an  indorfe« 
ment  on  a  bank  bill  or  note.  So  that  the  indidment  is  to  be 
intended  on  the  latter  branch,  that  is,  for  rafing  an  indorfe- 
ment ;  ^whereas  it  is  laid  for  rafing  an  infcriptwn^  AngUti  an 
indorfement ;  and  here  this  AngUce  is  void  {h)\  for  the  word 


iaS  AureliUi  Cctta  conful,fententiam  rcgaitts,  ncmev  Pi/o/thrzdcndam/ajiij ciM/uit. 
Vide  Tacit.  Annal.  lib.  3.  r      r.-      ^  ^r-    . 

I  If)  If  there  be  a  proper  known  Latim  word  to  exprcfs  a  thing  by,  no  defcnptioii 
though  with  znJnilU},  will  be  fufficicnt.  Stj.  313.  Floyd  v.Morgmi.  Tel^.e^. 

0    iufcriptum 
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^  injcriptum  docs  not  properly  fignify  an  ii>dorrement»  but  a       Rex  v. 
fuperfcriptions  indorfamentum  might  do,  or  there  is  a  proper  *°^' 

word  in  the  didipnary  derived  from  the  Greekj  [viz,)  opijiho-  I-     "^34  J 
grapbum.     But  if  this  point  fhould  be  againft  me,  then 

It  is  to  be  confidered,  whether  the  vcrdidl  be  fufficient, 
fince  it  does  not  find,  that  the  prifoner  did  thisy^r  the  fake  of 
lucrty  or  with  intent  to  deceive  or  defraud  the  hank. 

The  reciting  part  or  preamble  of.  the  claufe  of  the   aft,   whether  from 
which  makes  this  felony,  takes  notice  («),  that,  *^  whereas   the  aa  of  par. 
"  divers  frauds  and  cheats  had  been  put  upon  the  governor   ll*^*e"VifitV, 
**  and   company  ef  the  bank  of  England^  by  the  altering,   «hat  it  Aouid 

/.        .  ,  i-  .  .  f    %      I       7    t  Ml  It        1  *PP**r>  that! 

*^  forgmgand  counterfeitmg  of  the  bank  bills  and  bank  notes,  perfon  profccu. 

"  and  by  rafing  and  altering  indorfements  thereupon  :  be  it  ^/tin(i"!^'h«"* 

^^  therefore  ena£ied|  that  this  be  declared  and  adjudged  felony  done  it  v^ith  an 

*'  without  benefit  of  clergy.'*  u^'i^Vd  ^L  ^ 

to  bimreU;  and  to  defraud  the  bank.     («]  SeA.  3^ 

Now,  as  the  recital  or  preamble  of  an  a£l  of  parliament  is 
very  juflly  obferved  by  the  Lord  Coke  to  be,  as  it  were,  a  [h)  (*)  >  I"*'  79* 
key  for  opening  the  meaning  and  intent  of  the  aft ;  fo  it  feems 
plain  by  this  introduftion  or  preamble,  that  no  rafing  or  alter- 
ing a-bank  note  can  be  felony,  unlefs  it  be  done  to  deceive  or 
defraad.the  bank.  The  preamble  recites  the  mifchief,  and  it 
isthe  bufineTs  of  the  enafting  part  to  cure  that  mifchief. 

Suppofe  then  a  man  by  way  of  experiment  (hould  publickly,   othenvife  It 
nay  at  the  bank,  and  in  the  very  view  of  the  governors  and ,  ^'f|}|,n*dornV^ 
direftors  thereof,  make  an  alteration  *  or  rafure  in  a  b^nk   itinnocenti>» 
note,  or  in  an  indorfement  of  fuch  note :  fuppofe  he  ihould,  in   experimcnu^ 
fuch  public  manner  as  I  have  mentioned,  commit  the  very     [  *  435  ] 
fad  of  which  the  prifoner  is  found  guilty,  {videlicet)  by  putting 
a  certain  liquor  upon  an  indorfement  of  a  bank  note,  take  out 
the  indorfement,  and  make  no  manner  of  ufe  of  it  afterwards, 
but  at  the  fame  time  deliver  it  up  to  the  bank,  would  this  be 
felony  ?  give  me  leave  to  fay,  there  is  no  colour  for  it :  aJfus 
non  facit  reunty  nifi  mens  fit  rea. 

Wherefore,  taking  this  not  to  be  felony,  then,  for  aught 
appears  by  the  verdift,  this  might  be  the  very  cafe,  all  the 
whole  vcrdifk  might  be  true.  The  prifoner  might,  by  put- 
ting a  liquor  upon  the  indorfement  written  on  the  bank  note, 
have  taken^out  the  indorfement  i  and  yet  this  might  have  been 
Z  4  done 
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Rbx  *v.        done  innocently,  and  without  any  intent  to  defraud  the  bank. 

^*°°'  It  is  donfcquently  abfoluicly  ncceflary  it  (hould  have  been 
found  by  the  jury  that  what  was  done  by  the  prifoner,  was 
done  with  defign  to  defraud  the  bank. 

It  is  remarkable)  that  in  the  late  indidment  againft  Dawjcn 
this  was  exprefsly  found ;  and  I  prefume,  the  counfel  who 
peiufed  the  indidtment,  thought  it  neceifary  in  the  prefect  cafe, 
becaufe  it  is  in/erted  in  the  indidmcnt  that  the  prifoner  did  this 
io  malcc]an  unlawful  gain  to  himfelf,  and  to  defraud  the  bank  of 
great  fums  of  money. 

I  cannot  but  obferve  to  your  lordfliips,  that  after  the  trial, 
and  the  verdift  found,  this  omiifion  in  the  verdid^  being  dif- 
tovered,  the  counfel  on  the  other  fide  fo  far  thought  it  to  be 
material,  that  when  we  had  once  attended  your  lordfliips,  and 
had  (as  was  then  thought)  fettled  the  whole  fpecial  vcrdid,  the 
L  436  J  other  fide  (I  fay^  gave  us  a  new  fummons,  in  order  to  have 
this  inferred  in  the  verdidl;  but  your  lordfliips  with  great 
juflice  faid,  it  could  not  be  done  without  the  finding  of  the 
jury.  Indeed,  at  the  Arfl:  fight,  I  was  not  appreheniive  this 
defe£t  was  fo  material,  as  on  a  fecond  view,  occafioned  by  the 
miflruft  of  the  king's  counfel,  I  now  find  it  to  be.  And 
therefore,  fince  the  whole  verdidl  may  be  true,  and  yet  the 
fa<5ls  found  to  have  been  done  by  the  prifoner,  might  have  been 
done  innocently,  and  without  any  intention  to  defraud  the  bank; 
for  this  reafon  the  verdift,  as  found,  feems  defeflive,  and  not 
to  make  the  prifoner  guilty  of  felony. 

Thus  have  I  gone  through  what  I  intended  to  trouble  your 
lordfliips  with  on  this  occafion :  I  would  add,  that  your 
lordfliips  have  now  before  you  a  cafe,  wherein  the  life  of  a 
man  is  concerned ;  and  if  all  thefe  points  are  not  plainly  for 
us,  (as  we  hope,  that  at  leaft  fome  of  them  are)  but  if  any  of 
them  fliould  be  but  doubtful,  you  will  even  then  conclude  in 
favor  em  vita. 

Your  lordfhips  are  in  the  cafe  of  a  penal  law,  penal  even  to 
life,  and  therefore  not  to  be  taken  ftridly,  or  aided  by  any 
intendment  or  equitable  conflrudtion  whatfoever. 

Your  lordfliips  are  in  a  cafe  depending  on  the  conftru£lion 
of  a  new  aft  of  parliament,  at  beft  but  doubtfully  penned ; 
and  the  gentlemen  in  the  diredion  at  the  bank,  may,  if  there 

3  fliaU 
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Ikall  be  occafion,  cafily  obtain  an  aft  for  the  explanation  of  it,       Re:«  v. 
in  thefe  times  of  frequent  feffions  of  parliament.  *^^* 

Your  lordfliips  are  in  a  cafe,  where,  if  you  fhould  be  of     [  437  J 
opinion,  that  this  fa£l,  as  now  found,  fhould  not  be  felony, 
yet  the  prifoner  will  not  have  efcaped  without  punifhment, 
having  already  fuiFered  a  year  and  a  half's  clofe  imprifonment, 
and  that  in  NewgaU.     And  therefore  upon  the  whole  matter, 

li  Jojhua  Adams  was  not  well  empowered,  as  this  verdict 
is  found,  to  fign  notes  for  the  payment  of  money  for  the  bank, 
he  having  no  authority  under  their  common  fcal  for  that  pur- 
pofe,  as  we  take  it  he  was  not,  this  being  an  authority  and 
truft  of  the  higheft  nature,  that  can  poffibly  concern  the 
bank : 

Or  if  this  receipt  for  ninety  pounds,  part  of  the  fum  of  one 
hundred  pounds,  written  acrofs  and  on  the  face  of  the  bank 
note,  be  not  an  indorfement,  (as  we  take  it  not  to  be,  being 
the  very  reverfe  of  the  meaning,  fenle,  common  ufe,  and 
derivation  of  the  word  i) 

Or  if  taking  out  the  words  of  the  receipt  upon  the  bank 
note  by  putting  this  liquor  upon  it,  be  not  rating  or  fcraping 
out  the  words,  as  in  common  fenfe  and  parlance  it  cannot  be 
fo  taken : 

If  the  indi£lm6ntbe  ill  only  for  rating  the  infcriptum  on  the 
bank  note,  without  faying  the  indorfement : 

Or  if  it  be  neceflary,  that  the  verdi<^  fhould  tind  that  this 
h&,  was  done  with  a  view  to  lucre,  and  to  defraud  the  bank, 
as  furely  it  is  by  reafon  of  the  preamble  of  the  afl  which  re- 
cites, that  the  frauds  and  cheats  which  have  been  put  upon 
the  bank,  were  the  inducement  and  occation  of  making  the  f  ^^g  1 
a&;  and  all  the  faAs  found  by  this  verdiiSt  may  poffibly 
have  been  done  innocently,  and  by  way  of  experiment ;  for 
which  reafon  it  ought  to  have  been  found  as  laid  in  the  in- 
didment,  that  the  prifoner  did  this  with  an  intent  to  defraud 
the  bank :  if  any  one  of  thefe  points  be  with  me,  (as  I  hum- 
bly take  it  they  all  are)  then  I  hope  your  lordfhips  will  be  of 
opinion,  that  this  fad,  as  found  by  the  verdid,  is  not  felony, 
and  in  confequencc  of  it,  that  the  prifoner  fhall  be  difcharg- 
ed.     [A]. 

•  *    ■ 

[A]  In  this  cafe  the  judges  differed  in  opinion  ;  but  the  majority  of  them  held 
it  to  be  felony:  hoWtver  thepiifoner  wa«  tranfported^  and  not  executed. 

D  E 
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Lord  Hard- 
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SirP'RANCJS 
Page, 
SirEoMOND 

FtOBYN, 
SirWiLLIAM 

LiE,Juftices. 
One  convicted 
wt  felony  within 
kencnt  of  clergy, 
aud  fentenccd  to 
be  tranfported 
lorfevcn  jejirs, 
continue^  a  fe- 
lon till  a^ual 
tranfportstion 
•nd  lervicc  pur 


Dominus  Rex  ijerfus  Thomam  Burridgc» 
[In  Banco  Regis.} 
Thi  ReporiirU  Argument  for  the  Pr^cutor. 


THIS  comes  before  the  court  on  a  fpecial  verdi£l  fousJ 
before  Mr.  Juftice  Fagi^  at  an  affiresb^  atT^im/^xfer 
the  county  oi  Somirfet^  April  %.  in  the  feventh  year  of  his  pre- 
fent  majefty,  upon  an  indidment  of  the  prilbner.at  the  bar^  Th9" 
mas  Burridgi^  for  aiding  and  affifting  one  WilUam  Palm§ryCon» 
vi£led  of  felony^  to  efcape  out  of  prifon.  The  indidment  ot^ 
this  Th^m^s  Burridgi  (ets.forthy  that  at  thie  general  quarter- 
fuanttotheVen.   fcfTioos  of  the  pcace  hcld  at  the  city  of  IVtlls  in  and  for  tht> 

tencc  \  and  if 
a  ftrangcr  alJift 
fuch  felon  con- 
viA,  being  in 
cuilody  under 
fentence  of 
tranfportaiion, 
to  efcape  out  of 
prtfon  J  (pro- 
vided it  be  fuch 
an  afliftance  as 
in  law  amaunts 
to  a  receiving, 
harbouring  or 
comfortinj  fuch 
felon;)  tlie  per- 
iy>Ti  aflifting  is 
accefTary  to  the 
felony  afccr  the 
H€i !  but  then 
in  the  indict- 
ment for  this  laft  offoBCc,  it  muft  be  charged   that  the  o/Tcndcr  had  notice  of  th<  other  felony  or 
conviction. 

[•440  ]  And  that  afterwards  (to  wit)  on  the  13th  of  OSl.  in  thcfixih 

year  of  the  reign  of  his  prcfcnt  majcfty,  the  prifoner  TIjomas  Bur* 
ridgCy  at  Ivelchefer  aforefaid,  did  wilfully  and  felonioufly  aid  and 
afTift  the  faid  IVilliam  Palmer  to  efcape  out  of  the  faid  gaol, 
by  means  whereof  the  faid  WiUiam  Palmer  xhta  and  there  did 

tfcape 


county  of  Somer/iti  on  the  nth  of  January  in  the  iiftb  year 
of  his  prefcnt  majefty,  before  Thomas  Carnvj  efq;  and  others 
his  majefty*s  jufticcs  of  the  peace,  ♦  one  fUBiam  Palmer  was 
in  due  form  of  law  convided  of  ftealing  and  taking  away  an. 
ewe-fheep,  of  the  value  of  fix  (billings,  of  the  goods  and* 
chattels  of  a  perfon  unknown;  for  which  ftXony  JVlUiam  PaU 
mer  was  by  the  faid  court  adjudged  to  be  tranfported  for  the 
fpace  of  feven  years,  according  to  the  form  of  the  ftatute, 
and  was  by  the  faid  court  committed  to  the  cuftodj  of  Edward 
Chiymy^  the  then  keeper  of  his  majefty's  gaol  of  lvtlchift» 
in  the  faid  county,  there  to  remain  until  he  ihould  be  trans- 
ported according  to  the  faid  fentence. 
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efcapc  out  of  the  faid  gaol,  againft  the  peace  of  our  lord  the       Rex  v. 

king,  his  crown  and  dignity  i  which  indidment  the  faid  juftices   Buit,aij>GX« 

did  by  their  own  proper  hands  afterwards  at  the  gaol-delivcry- 

for  the  faid  county,  on  the  31ft  day  of  July  in  the  feventh 

year  of  the  reign  of  his  prcfent  majefty,  before  the  Lord 

Chief  Baron  Rtynolds  and  Mr.  Baron  Tbomffon^  then  juftices 

of  gaol-delivery  for  the  faid  county,  held  at  Wells  before  the 

faid  juftices  laft  above  named,  deliver  into  court  \  whereupon 

at  that  fame  gad-delivery,  the  (her iff  of  the  faid  county  of 

Siuurfet  was  commanded  by  the  faid  juftices,  that  he  fhould 

not  forbear  by  reafon  of  any*  liberty  within  bis  bailiwick,  but 

that  he  (hould  take  the  faid  Tb$nuis  Burridge  to  anfwer  unto 

our  faid  lord  the  king  touching  and  concerning  the  premifTes, 

And  now  (that  is  to  fay)  at  the  general  delivery  of  the  gaol 

of  our  faid  lord  the  king,  ofi  hi»  did  county  otSonurfeu  of  the 

prifoners  therein,  being  held  at  the  caftle  of  Taunton  in  and 

for  the  faid  county,  on  Tuejday  the  ad  of  Jpril  in  the  feventh     [  44.1  ] 

year  aforefaid  of  the  reign  of  our  faid  lord  the  king,  before 

Mr.  Jufticc  Page  and  Mr.  Juftice  Lee^  the  faid  Thomas  Bur^ 

rUgif  under  the  cuftody  of  Thomas  WeUmarty  efq;  flieriflFof  the 

(aid  county,  under  whofe  cuftody  the  faid  Thomas  Burridgt 

was  before  committed  for  the  caufe  aforefaid,  being  brought 

to  the  bar  by  the  faid  iherifF,  was  arraigned,  and  pleaded 

Not  guilty,  and  put  himfelf  upon  the  country  j  and  a  jury 

being  impanelled,  they  find  a  fpecial  verdid ;  that  is  to  fay. 

The  jury  find  the  indiftment  of  William  Palmer  for  the 
felonious  ftcaling  of  the  fheep,  and  that  he  was  convided  of 
that  felony,  and  that  he  prayed  the  benefit  of  the  flatute  in 
that  cafe^  which  was  allowed  him ;  and  that  he  thereupon 
was  fentenced  to  be  tranfported  for  feven  years,  which  in- 
didment,  conviftion  and  fentence,  the  jury  find  in  hac 
verba  i  they  further  find,  that  William  Palmer  was  by  the 
laid  juftices  at  the  faid  general  feffions  of  the  peace,  com^ 
mltted  to  the  cuftody  of  the  faid  Edward  Cheyney,  in  the 
indiAment  mentioned,  the  then  keeper  of  the  faid  *  gaol 
at  Ivekbefier  in  the  faid  county;  and  that  afterwards,  and 
before  the  13th  day  of  O^ober  in  the  faid  fixth  year  of 
the  king,  the  faid  Edward  Cbeyney^  the  gaoler  of  the  faid 
gaol,  die4s  and  that  the  faid  fVilUam  Palmer  remained  in 
the  (ai4  gapl  in  the  cuftody  of  John  ProEltr^  then  being 

flxeriff' 
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Rfx  If,        flicriff  of  the  fail!  county,  and  not  in  the  cuftody  of  any  pcv 
BuRRXPcr-     Con  or  pcrfons  whatfoever  contradling  for  the  tranfportatioB 
ot  the  Uid  H^iUiam  Palmer. 

And  the  jury  further  find,  that  no  contract  was  made  with 
the  fdid  fherifF,  or  with  any  other  perfon  whatfoever,  for  the 
tranfportation  of  the  faid  JPllUam  Palmer  for  the  faid  felony,, 
purfuant  to  the  a£l  in  that  caib  provided. 

[  442  ]  The  jury  further  find,  that  the  ik>w  prifoner  Thomas  Burridgt 

on  the  faid  13th  of  OSiober  in  the  faid  fixih  year  of  the  reign 
of  the  king,  then  being  a  prifoner  in  the  faid  gaol  at  Ivd- 
chefler  aforefaid,  and  in  the  cuftody  of  the  faid  John  PreHer 
then  being  iheriiF  of  the  faid  county,  did  wilfully  aid  and 
affift  the  faid  IVtUiam  Palmer^  fo  being  in  cuftody  as  afore- 
faid, to  make  his  efcape  out  of  the  faid  gaol :  and  whether 
upon  the  whole  matter  the  now  prifoner  be  guilty  of  felony, 
the  jury  leave  it  to  the  court. 

The  cafe  in  '^^^  ^^^^  *^  *"  ^^^^  "^  "^^''^  ^^^^  ^^^  •    ^"^   fflViam   Pal- 

^\n       r        ^'^^  ^'^^    convifted    of  {beep  ftealing,    which   is   felony  (a) 
%.  thisism^He     withln  benefit  of  clergy.     Upon  his  convi£lion,  he  prayed  the 

blnTfi^^-cSy.  ^^^""^^  ""^  ^^^  ^^^"^^  *"  ^^^^  ^^^^  provided,  (by  which  rauft  be 
meant  the  late  ftatute  of  the  5th  of  Queen  y/««,  chap.  6. 
(;;  Sea.  4;  which  allows  the  benefit  of  clergy  without  (b)  reading)  which 
was  accordingly  granted  him.  Upon  this,  there  is  judgment 
given  againft  him,  that  he  fhould  be  tranfported  for  {even 
years  j  and  before  any  contrail  made  by  any  perfon  with  the 
(hcrifl^,  or  any  other,  for  the  tranfportation  of  the  faid  William 
Palmer^  he  is  aflifted  by  the  prifoner  at  the  bar  to  efcape  out 
of  prifon.  And  the  queftion  is,  whether  this  fVilliafji  Palmer 
at  the  time  of  his  efcaping  was  a  felon  ;  or  whether  the  felony 
of  JVilliam  Palmer  was  pardoned,  either  by  the  ftatute  of  18 
Eliz.  chap.  7.  which  takes  away  purgation,  or  by  the  5th  of 
ylnn.  chap,  6.  which  allows  the  benefit  of  clergy  without  read- 
er) Cjp.  11.  ing;  or  whether  any  words  of  the  ftatute  of  /^Geo.  i  (r)  or 
other  ftatute  which  empowers  the  judge  to  order  tranfporta- 
tion in  cafes  of  clergyable  felonies,  whether  (I  fay)  any  words 
r  ..^  1  in  this  or  any  other  ftatute  extend  to  pardon  this  ff^Uiam 
Palmer  before  his  tranfportation  and  fervice  beyond  fea  for 
feven  years  ?  for  it  muft  be  admitted,  that  if  IViUlam  Palmer^  • 
was  by  any  of  ihefe  afis  pardoned  for  the  felony  at  the  time  of 

his 


%. 
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liis  efcape,  then  he  not  being  at  that  time  a  felon,  it  could  not       Rex  9. 
be  felony  in  the  prifoner  at  the  bar  to  affift  him   to  efcape.    Burrioci. 
But  I  take  it,  that  notwithftanding  any  of  thefe  aSs  of  par- 
liament,  IVilHam  Palmer  was,  and  continued  a  felon  at  the 
lime  of  his  efcape  ;  and  confcquently  that  it  was  felony  in  the 
prifoner  to  aflift  him  in  order  thereto. 

The  ftatute  which  I  would  beg  leave  firft   to  take   notice  in  cafes  within 
of,  though  not  the  firft  in  time,  is  that  of  the  5th  of  Qiiecn   ^^l^'^l^J "^^^I^ 
Ann^  chap,  6.  and  it  is  the  laft  claufe  of  it.     This  ftatute  re-    5  Annxtakei 
cites,  that  **  forafmuch  as  when  any  perfon  was  convified  of  ^d  VrovjdesI 
**  any  felony  within  the  benefit  of  clergy,  upon  his  prayer  to   J^^VJJ^^  ^^^t, 
*^  have  the  benefit  thereof  allowed  him,  it  had  been  ufed   to  asaclerkcoa- 
^  adminifter  a  book  to  him,  to  try  whether  he  could  read  as  a  ^*  * 
**  clerk,  which  by  experience  had  been  found  to  be  of  no  ufe : 
**  therefore  it  is  enacted,  that  if  any  perfon  be  convi£led  of  a 
**  felony  within  the  benefit  of  clergy,  and  ihall  pray  to  have 
**  the  benefit  of  this  ad,  he  (hall  not  be  required  to  read  ;  but 
^  without  any  reading  (hall  be  allowed,  taken,  and  reputed  to 
**  be,  and  punifhcd,  as  a  clerk  convid,  which  (ball  be  as  cffec- 
'*  tual  to  all  intents  and  purpofes,  and  be  as  advantageous  to 
*'  him,  as  if  he  had  read  as  a  clerk." 

So  that  now,  without  the  intervention  of  the  ordinary,  (who 
never  was  more  than  a  f  AJ  minifter   attending  the  court,       r  ...  i 
and  had  no  part  of  the  judicial  power)  the  offender  is  to  have   Theoidmary 
the  benefit  of  clergy  without  his  reading  at  all.     But  it  can-  judge,  but  as  a 
not  beinfifted  upon,  that  there  are  any  words  in  this  ftatute   S^'"!uioV^c/° 
of  the  5th  of  Queen /w«,   which   amount  to  a  pardon  of  the   ofder^^. 
offender ;  the  ftatute  fays,  he   (hall  not  be  put  to  read,  but 
ihall  be  taken  to  be  as  a  clerk  convict;  but  at  the  fame  time 


[A]  Upon  a  writ  of  error  of  a  judgment  upon  an  inJidmeutof  fhcep-ftealimr, 
(as  in  the  principal  cafe  above)  amongll  many  other  exceptions,  one  was,  that  in 
the  entry  of  the  allowance  of  clergy,  no  mention  was  made  of  the  ordinary,  ^-i/za.) 
quod  liber  traditur  defendenti  per  erdinar'  &c.  fed  non  allocat* :  For,  by  HgU  Chief 
Juilice»  no  mention  was  ever  made  of  the  ordinary  for  this  purpofe.  Only 
ibrmcrly  it  was  faiJ,  traditur  ordinarie,  when  the  ufage  was,  to  deliver  the  clerk 
to  the  ordinary  for  purgation.  And  in  the  time  of  Edward  fourth,  (9  Ed^iu.  4. 
23.  a^  21  Ed'W.  4.  21.  b.)  it  was  adjudged,  that  the  ordinary  is  not  a  jujgc  of 
reading,  but  only  an  ofncer  minillerial  to  the  court,  and  upon  this  ground  the 
allowance  of  clergy  by  the  ordinary  was  never  entered.  S/cne's  cafe.  Hill.  6  Gul, 
jB,  R,  from  the  Reporter's  manufcript.  Sec  alfo  the  Lord  Hale's  Wjl*  PL  Cor, 
vol.  2.  32S,  380,  3S1. 

is 
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Rex  <v.        i^  ^o  far  from  pardoning  the  offender,  that  it  fays  the  very 
BuERiDOB.     reverfe,  by  providing  that  he  (hall  be  pttniflied,  and  that  too 

as  a  clerk  conviA. 

But  then  it  may  be  afked,  what  is  meant  here  by  a  clerk 
convid,  and  how  is  fuch  a  one  to  be  punifhed  ? 

What  18  meant         Now,  by  the  wofds  a  clerk  convUf  is  intended  any  perfon  in 

tla^^^A***"'     orders,  or  capable  of  being  in  orders,  that  is  convi£led  by  the 

verdi£t  of  a  jury,  or  by  his  own  confeiSon,  of  a  felony  within 

benefit  of  clergy  ;  and  fuch  a  clerk  convid  was  this  Willkm 

Palmer.     And 

hewfdchaene        As  to  the  ncxt  queftion,  how  fuch   a  one  conrided  oft 

bVt«*Eira!'^'*^   felony  within  the  benefit  of  clergy  was  to  be  puniflied?  the 

(j)Sea.2.         ftatuteof  18  Etiz.  chap.  7.  {a)  gives  a  plain  diredion^  *' that 

^^  the  offender,  after  clergy  allowed,  {hall  not  be   delivered 

**  over  to  the  ordinary  to  make  purgation,  but  (ball  be  burnt 

*^  in  the  hand,  and  after  burning,  he  (hall  be  delivered  forth* 

r  A.^  1       "  with  out  of  prifon  j"  which  latter  words  have  been  taken  to 

amount  to  a  conffru£live  ftatute  pardon.     So  that,  I  think, 

two  things  are  to  be  confidered  : 

Firjii  From  what  time  a  felon  convided  of  a  clergyable 
felony,  is  entitled  to  the  benefit  of  the  ftatute  pardon  of 
18  Ellz.  whether  from  the  allowance  of  clergy,  or  from  the 
burning  in  the  hand  ? 

Secondly^  What  alterations  are  made  as  to  this  point  by  the 
ftatute  of  4  Geo.  I.  which  leaves  it  to  the  difcretioa  of  the 
judge  to  order  the  offender  to  be  tranfported,  inftead  of  being 
burnt  in  the  hand :  or,  with  refpeft  to  the  prefent  cafe, 
whether  IVUllam  Palmer^  having  been  convifted  of  felony 
within  the  benefit  of  clergy,  and  having  been  ordered  by  the 
judge  that  tried  him  to  be  tranfported,  is  entitled  to  the  benefit 
of  the  ftatute  pardon,  either  by  18  Eliz.  or  by  4  Ge9.  i.  be- 
fore he  has  been  tranfported? 

And  I  take  it  that  he  is  not :  which  point,  if  I  Oiall  be  able 
to  maintain,  from  thence  it  will  follow,  that  Ptf/m<r  continued 
to  be  a  felon  at  the  time  when  the  prifoner  affifted  him  to 
efcape  ;  and  if  Palmer  was  then  a  felon,  it  muft  be  felony  in 
the  prifoner  at  the  bar  to  afiift  his  efcape ;  and  further,  as  1 
apprehend,  that  it  does  not  alter  the  cafe,  that  no  one.  had 

contraded 
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contra£isd  to  tranfport  this  Ptilmer^  who  was  thas  uvAfX  fen-       Rex^ 
fence  of  tratifpoitation,  and  was  aflifted  toefcape.  Burridci; 

With  regard  to  the  fird  point;  the  time  from  whence  an  From  what  dnrw 

offender  convided  of  a  clergyable  felony,  and  being  allowed  viaed  ofa  ckr." 

bis  clergy,  and  burnt  in  the  hand,  Ihall  be  deemed  to  be  in-  fj^^^cin^  dfJw- 

titled  to  this  ftatute  pardon  \  *  that  depends  intirely  upon  the  «d  hu  clergy, 

ftatuteof  1 8  Ellz,<ap.  7.  and  on  the  conilrudion  that  has  to'be  intiiUi  t« 

'  been  made  thereupon ;  for  which  rcafon  I  would  previoufly  thciuutepar- 

take  notice,  //>J,  of  the  words  of  that  aft,  and  theoccafion  of  [  *aa6  ] 
making  it ;  and,  aJiy,  how  the  words  came  to  be  conftrued 
to  amount  to  a  pardon,  when  they  do  not  expre&  anjr  fuch 
thing. 

As  to  the  ftatute  of  iS  Eliz.  csp,  7.  the  title  of  that  part  of 
it  which  relates  to  the   prefent  queftion,  is,  an  ^rdtr  f4r  the 
dilivery  of  clerks  convi^  without  purgation :  the  preamble,  fo  far 
as  concerns  this  point,  fays,  ^*  that  for  the  avoiding  of  the 
^'  fundry  perjuries,  and  other  abufesin  or  about  the  purgation 
^^  of  clerks  convi£l  delivered  to  the  ordinaries,  be  it  enadied, 
^*  that  all  perfons  that  at   any  time  thereafter  ihall  be  allowed 
^*  and  admitted  to  have  the  benefit  or  privilege  of  their  clergy, 
^  ihall  not  be  thereupon  delivered   to  the  ordinary,  as  had 
^'  been  accuftomed  \  but  after  fuch  clergy  allowed,  and  burn- 
^*  ing   in  the  hand,  according  to  the  ilatute  in  that  behalf 
^*  provided,"  (which  muft  be  meant  of  the  ftatute  of  4//". 
7«  c^p-  13*  that  having  firft  inflidled  burning  in  the  hand) 
^*  the  offenders  ihall  be  forthwith  enlarged  and  delivered  out 
**  of  prifon,  by  the  jufliccs  before  whom  fuch  clergy  (hall  be 
**  granted  (tf) :  provided  that  the  juftices  before   whom  fuch    (4)Sca.  3. 
**  allowance   of  clergy   (hall  be  had,  (hall  and  may,  for  the 
**  further  corrcAion  of  fuch  perfons  to  whom  clergy  (hall  be 
**  allowed,  detain  them  in  prifon  for  fuch  convenient  time,  as 
^*  they  in  their  difcrctions  (hall  think  convenient,  fo  as  the 
**  fame  do  not  exceed  one  year's  imprifonment;  with  a  further 
**  provifo  (  i),  that  one  admitted  to  his  clergy  (hall  never-    a)  i,et.  5. 
^  (helefs  be  anfwerable  for  other  felonies." 

•  As  this  and  divers  other  ftatutes  take  notice  of  the  allow-    The  original  of 
anccof  clergy,  (or   to  fpeak  more  properly,  the  benefit  of  *»"«^^«f*^»"gy 
clergy)  it  may  not  be  amifs  here  to  obferve,  what  the   Lord     ^     ^^^  * 
JHobari  (288}  fays  of  the  original  of  this  privilege,  {vi%.)  that 
I  the 
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Rex  V. 

BURRXDGE. 


And  the  mtn- 
nerof  the  trial 
before  the  ovdi* 


and  the  ill  con- 
fcqucnccs  that 
attend  them. 


[448] 


The  advantages 
that  accrued  to 
the  party,  in 
cafe  upon  this 
trial  he   was 
found  K«t  ijuiU 


the  benefit  of  clergy  was  a  refuge  provided  by  common  lar 
in  favour  of  a  literate  offender ;  but  that  it  took  its  original 
from  the  great  regard  (hewn  to  the  church  ;  and  although  at 
firft  only  clerks  in  orders  were  allowed  fuch  privilege,  yet 
afterwards  this  law,  in  favour  of  learning  in  general,  was  ex- 
tended to  all  perfons  capable  of  taking  orders.  But  as  to  die 
occaflon  of  the  ftatute  of  iS  Eiiz,  it  appears  from  the  pre- 
amble thereof,  already  taken  notice  of^  to  have  been  made  to 
avoid  the  fundry  perjuries,  and  other  abufes  committed  m 
making  purgation.  The  manner  of  thefs  trials  before  the 
ordinary  is  fet  down  in  Stamfofd  ij^i.  Hob.  289.  Pult.  de  Pact 
Regis  J  217.  more  fully  than  in  Any  other  books,  and  appears 
to  have  been  thus : 

Firft  the  party  tried  was  himfelf  to  make  oath  of  his  in- 
nocency ;  next  there  was  to  be  the  oath  of  his  twelve  compur- 
gatorS}  who  were  tofwear,  that  they  believed  him  innocent; 
then  the  witnefles  for  the  party  tried  were  to  give  their 
evidence;  after  which,  the  jury  were  to  bring  in  their  verdift; 
and  if  the  verdift  was  for  the  prifoner,  the  ordinary  pronoun- 
ced him  innocent.  This  folemn  form  and  intervention  of  the 
feveral  perfons  concerned  in  thefe  proceedings,  with  the 
feveral  oaths  that  were  made  on  the  occafion,  did  create  great 
variety  of  perjuries,  and  (which  generally  are  their  com- 
panions) fubornations  of  perjury. 

It  is  the  Lord  Hoharfs  remark,  (291)  that  the  witnefles  in 
this  fort  of  mock  trials,  and  likewife  the  compurgators,  who 
were  upon  their  oaths  de  credulitate^  as  alfo  the  jury,  all  had 
their  (hare  in  thefe  perjuries.  His  Lordfhip  further  obferves, 
that  the  judge  himfelf  was  not  quite  clear  :  he  might  have 
brought  in  one  more  for  a  (hare,  {viz.)  the  party  tried,  who, 
though  he  hiid  been  before  convicted  on  the  cleareft  evidence, 
and  though  never  fo  confcious  of  his  own  guilt,  yet  ftill  was 
to  fwear  he  was  innocent.  But  however,  by  this  kind  of 
mock  trial  of  purgation,  notwithftanding  it  was  accompanied 
with  fo  much  wickednefs,  if  the  party  was  found  not  guilty, 
he  received  thefe  advantages:  he  was  reftored  to  his  credic 
and  to  his  liberty,  to  his  capacity  of  purchafing  goods  and 
chatiles,  and  of  taking  and  receiving  the  rents  and  profits  of 
his  own  eftate  from  thenceforth  to  accrue  j  and  from  that 
time  was  to  be  taken  to  be  perfe<SHy  innocent.     Neverthelcfs 

fuch 
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fuch  purgation  had  no  retrofpcA,  fo  as  to  rcftore  to  the  party        Rex  x/. 
any  of  his  goods  and  chattels,  or  the  rents  and  profits  of  his    o^rridgi. 
lands  that  were  before  veiled  in  the  crown,  as  forfeited  on 
the   former  conviction  by  the  verdid.     5  C^*  no.  Foxle/% 
cafe. 

But  as  the  parties  thus  tried  before  the  ordinary  upon 
their  purgation  were  generally  acquitted ;  therefore,  where  a 
felon  tried  in  the  temporal  courts  was  not  only  found  guilty, 
but  that  guilt  appeared  to  be  aggravated  with  fome  heinous 
circumftances,  in  fuch  cafe  the  temporal  courts  would  not 
truft  the  ordinary  with  the  trial  of  the  offender,  but  delivered 
over  the  clerk  convid  abfqui  purgatione  faciendi ;  under  which 
circumftances  the  clerk  convidi:  could  not  make  purgation, 
but  was  to  continue  in  prifon  during  his  life ;  all  which  time 
he  was  incapable  of  purchafing  any  perfonal  eftate,  or  of  re- 
taining to  himfelf  any  of  the  rents  and  profits  of  his  real  edate, 
unlefs  the  king  (hould  be  pleafed  to  pardon  him.  And  yet 
this  was  not  without  its  inconveniencies ;  for  it  was  looked 
on  as  fevere  (and  with  fome  reafon  too)  for  the  temporal 
courts,  almoft  in  any  cafe,  to  fend  the  clerk  convi6l  to  the 
ox&inTccy  abfque  pur gationt  faciend&y  when  it  was  to  be  attended 
with  the  confequences  above  mentioned  :  wherefore,  generally 
fpeaking  clerks  convid  were  delivered  over  by  the  temporal 
courts  to  the  ordinary,  without  taking  from  him  the  liberty 
of  making  purgation ;  and  as  thefe  perjuries  (and  the  evil 
confequences  of  them,  fubornation  and  corruption)  ufually 
attended  fuch  purgations  ;  as  thefe  mock  trials  took  their  rife 
firom  fadlious  tenets,  tending  to  exempt  the  clergy  from  the 
fecular  courts ;  as  this  was  a  remnant  of  the  popifh  power, 
and  an  ufurpation  on  the  common  law,  it  feemed  high  time 
to  abolifli  fo  vain  and  wicked  a  ceremony. 


What  wer«  the 
confequences  of 
delivering  over 
a  clerk  convict, 
to  the  ordinary 
abfque  pnrga- 
tiont  facienda* 
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For  which  reafon  thisftatute  of  i8  Eliz.  quite  takes  away 
purgation,  and  enadls,  ^'  that  after  the  offender  is  allowed  his 
**  clergy,  he  (hall  not  be  thereupon  delivered  to  his  ordinary 
*'  (as  had  been  accuftomed);  but  after  he  has  been  allowed 
•*  his  clergy  and  been  burnt  in  the  hand,  he  fliall  be  forth- 
^*  with  enlarged  and  delivered  out  of  prifon  by  the  juftices 
^  that  allowed  him  his  clergy,  with  a  provifo,  that  the  judge 
<*  may,  if  he  in  difcretion  (hall  think  fit,  contimie  the  offender 

Vol.  III.  A  a  "in 


Purgation  taken 
away  by  iSElit. 
but  the  uflender 
liable  to  be  con^ 
tinued  in  prifon 
for  any  time  not 
exceeding  a year^ 
if  the  judge  who 
tried  him  thinkp 
fit. 
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Rejc  v.  **  in  prifon."  The  meaning  of  which  laft  daufe  was,  that 
BuRRiDGB.  whereas  before  the  making  of  this  law,  it  was  in  the  power  of 
the  judge  to  deliver  ov^r  the  offender  to  the  ordinary  abfqut 
ptirgatione^  in  confequence  of  which  he  was  to  continue  in 
prifon  during  his  life,  unlefs  pardoned  ;  this  was  thought  too 
fevere,  and  inftead  thereof,  the  judge  who  tries  the  prifoner, 
if  he  finds  that  he  deferves  fome  further  punifhment,  may  ilill 
detain  him  in  prifon  for  any  longer  time  not  exceeding  a 
year. 

„  ^fjrthc  *  ^^^  fecond  point   to  be  confidered  is,  how  thefe  words 

words  of  t%  in  the  ftatute  of  18  Eltz.  which  enadlsj  that  the  offender  after 

preft  nothin"of  his  being-allowcd  his  clergy,  and  being  burnt  in  the  hand,  (ball 

pardon,  came  ^^  forthwith  enlarged  and  delivered  out  of  prifon  ;  how  thefe 

to  be  conltrued  °  r  > 

u  fuch.  words  (I  fay)  which  exprefs  nothing  of  a  pardon,  have  yet 

[  *4S^  3     been  conftrued  to  amount  to  one. 

Now  that  was  for  the  following  reafons  :  as  the  ftatute  of 
18  EUz,  had  taken  away  this  proceeding  before  the  ordinary, 
ana  by  confequence  deprived  the  offender  of  thg  opportunity 
of  making  purgation  :  fo  it  was  reafonable  to  put  the  offender 
in  the  fame  condition  as  he  would  have  been  in,  if  he  had 
performed  that  purgation  which  the  aft  of  parliament  difabled 
him  from  doing. 

Hard  indeed  it  would  have  been,  if,  after  the  offender  had 
undergone  the  punifliment  of  being  burnt  in  the  hand,  and 
had  been  difcharged  of  his  imprifonment,  his  incapacity 
fhould  ftill  continue  of  purchafing  or  taking  any  goods, 
chattels,  or  pcrfonal  cftate,  either  by  his  own  labour  and  in- 
duftry,  orthc  bounty  of  his  friends.  This  would  be  for  the 
parliament  to  fet  a  man  at  liberty,  and  yet  at  the  fame  time  to 
difable  him  from  making  any  proper  ufe  of  that  liberty ;  fo 
that  to  avoid  fuch  an  imputation  of  hardfhip,  it  was  very 
reafonable  for  the  judges  to  conftrue  the  words  of  this  aft  in 
the  fenfe  they  have  done;  and,  where  the  aft  fays,  the 
offender  after  his  being  burnt  in  the  hand  (hall  be  difcharged 
out  of  prifon,  to  interpret  it  to  mean,  that  he  (hall  be  difcharg- 
ed from  any  further  puni(hmcnt;  and  that  thefe  words  (hall 
be  taken  as  a  periphrafis  or  defcription  of  a  pardon.  Befides, 
the  provifo  in  the  aft  which  fays,  that  the  clerk  admitted  to 
r  4.51  ]      '"^  clergy  (hall  be  anfwcrablc  for   other  felonies,   implies 

"     •  flrongly. 
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ftrongly,  that  he  is  never  to  be  qucftioned  again   for  this, 
taking  the  fame  to  be  pardoned  by  the  a£t.    See  Hob.  291. 

It  remains  then  to  fee,  when  this  pardon  is  to  commence 
and  take  efFeft,  and  from  what  time  the  offender  is  to  have 
the  benefit  thereof.  And  here  the  ftatute  itfejf  is  exprcfs,  for 
it  fays,  after  clergy  allowed  and  burning  in  the  hand,  the 
offender  (ha!l  be  difcbarged  out  of  prifon. 

It  has  indeed  been  contended  on  the  other  fide,  that  the 
burning  in  the  hand  is  not  any  part  of  the  punifhment,  but 
only  a  mark  of  infamy,  to  notify  to  the  court  that  the  offender 
has  already  had  his  clergy,  and  is  to  have  it  no  more ;  and  for 
this  is  cited  5  Co,  50.  B'tggin'%  cafe,  and  Hob.  294.  from 
whence  it  has  been  inferred,  that  if  the  burning  in  the  hand 
be  no  part  of  the  punifhment,  it  is  not  material  that  the 
prifoner  Qiould  undergo  it. 

But,  with  fubmiflion,  I  (hall  endeavour  to  prove,  that 
burning  in  the  hand  /jpart  of  the  punifhment*  At  common 
law  this  puniihment  was  not  known,  having  (as  is  obfervcd 
above)  been  firft  inftituted  by  4  H.  7,  cap,  13.  Afterwards 
by  10  £3^  II  /^.  3.  cap.  23.7^^.  6,  it  was  changed  into 
burning  in  the  check,  and  finally  by  5  jfnn.  cap.  6,  fca,  2. 
j-cchangcd  into  burning  in  the  hand.  It  muft  be  admitted 
the  Lord  Coke  f^ys,  that  burning  in  the  hand  is  no  part  of  the 
punifhment  5  and  that  this  holds  even  in  the  cafe  of  an  appeal 
of  murder  where  the  appellee  is  found  guilty  of  manflaughter, 
(wz.)  that  even  there,  though  it  be  the  fu it  of  the  party, 
the  king  can  pare  on  the  burning  in  the  hand;  and  from 
hence  it  is  collected,  that  after  clergy  allowed,  fuppofing 
burning  in  the  hand  to  be  no  part  of  the  judgment,  then  no 
part  of  the  punifliment  being  behind,  or  remaining  to  be  un- 
dergone, therefore  the  offender  immediately  after  clergj  had, 
is  intitled  to  the  benefit  of  the  ftatute  pardon  ;  {q  that  in  the 
principal  cafe  Palmer  no  longer  remained  a  felon,  and  confe- 
quently  that  it  was  no  felony  to  affift  him  in  his  efcape. 

And  yet  with  all  due  deference  to  fo  great  an  authority,  I 
muft.bcg  leave  to  infift,  that  this  cafe,  as  reported  by  the 
Lord  Coke^  is  not  authentic,  which  in  a  great  meafure  appears 
from  the  cotemporary  reports  of  the  fa m?  cafe,  which  repre- 
fcnt  it  in  a  quite  difierent  manner,  as  docs  alfo  a  later  report. 

A  a  2  t'efide? 


Burning  in  thf 
hind  whtrre  rhe 
oftendcT  is  ad- 
mi  :ted  in  his 
clergv,  notvvich- 
flunv  in^i  what  it 
aflerted  by  iliC 
LordCjketo 
thf  contr.uy,  it 
pjrtvit  the  ju:?g- 
meiit,  as  aoprarg 
ft'nn  cotcmpr)- 
lary    repuiics, 
as  aif'froin  later 
authorities. 


f  452  ] 
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Rex  'V.         Bcfidcs  which  it  is  obfervablc,  that  the  very  reafons  given  by 
BuR&xDGE.      t\it  hoxd  Cokiy   for  that  refoiutibn,  make  againft,  or  fecmat 
leaft  to  weaken,  the  force  thereof. 

This  cafe  of  Biggins^  is  reported  in  two  other  books,  both 
of  great  weight,  Serjeant  Alocn^  and  Mr.  Juftice  Cro9ky  and 
both  their  reports  of  it  are  diflferent  from,  nay,  contradi^l  the 
report  of  it  in  the  fifth  Coke.  In  Mare  571.  it  is  reported  by 
the  name  of  Slroughborough  verfus  Biggon^  and  appears  to  have 
been  an  appeal  brought  by  the  wife  for  the  murder  of  her 
hufband,  wherein  the  appellee  was  found  guilty  of  roan- 
flaughter  only.  I  will  mention  the  words  of  the  book,  only 
turning  the  law  French  into  Engltjh. 

The  quedion  was,  whether  the  general  pardon  could  par- 
don the  burning  in  the  hand,  (which  muft  be  meant  the  Queen's 
general  pardon,  for  the  next   words  are  whether  the  Queen 
could  pardon  the  burning  in  the  hand)  and,   fays  the  book, 
it  was  agreed  the  Queen  could  not  pardon  it ;  and  that  the 
pardon  could  not  operate  thereon,  becaufe   it  was  the  fuit  of 
the  party.     And  To  (continues  the  book)  it  is  like  the  cafe 
[453  1      of  corporal  punifliment  on  the   ftatute  of  forgery  or  perjury, 
(tf)  5Eiij.c.9.    {^a)  where  if  the  party  grieved  fues  by  original  or  bill,  the 
f*  J4-  Q^ieen  cannot  pardon  it.     But  it  is  otherwife  where  the  pro- 

ceedings are  in  the  Star-Chamber;  for  there  the  profecutions 
are  at  the  fuit  of  theQ^iecn.  Whereupon  the  appellee  com- 
pounded the  profccution  for  forty  marks. 

The  other  report  of  the  fame  cafe  is  in  Cro.  Eliz,  632, 
C82,  by  the  name  of  Sbackborongh  and  BiggtrjSj  where  in  an  ap- 
peal cf  murder,  the  appellee  wa5  found  guilty  of  manflaughtcr. 
And  in  Cro  Eliz.  632.  where  the  cafe  appears  to  have  been 
firft  fpoke  to,  it  is  faid,  the  court  ruled,  that  the  appeal  being 
the  fuit  of  the  party,  the  burning  in  the  hand  could  not  be 
pardoned;  and  the  queftion  being  ftirred  Pgain  in  Cro.  Eliz. 
682.  the  court  were  divided,  Pr.pham  Ciiief  Juftice,  and 
Clinch  Juftlcc,  holding,  that  the  Qiiccn  could  not  pardon  the 
burning  of  the  hand,  as  this  was  at  the  fuit  of  the  party,  and 
they  compared  it  to  an  SiSiion  on  the  ftatute  of  forgery;  but 
Gaivdy  and  Fcnnir  Jufticcs  maintained  the  contrary,  though  it 
does  not  appear  by  the  book  that  thefe  gave  any  reafon  for 
their  opinion.  However  upon  this,  the  book  fays,  that  the 
appellee  was  advifed  not  to  run  the  rifque  of  the  judgment, 
3  but 
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but  to  buy  off  the  appeal,  and  to  give  the  appellant,  the  widow.       Rex  v. 
forty  marks  to  difcontinue  her  appeal,  which  was  accordingly    ^^rridub. 
done. 

•  So  that  upon  the  whole,  inftcad  of  this  cafe  being  adjudged 
agreeably  to  Lord  Coke's  report,  for  that  the  King  could  par- 
don the  burning  of  the  hand  in  the  appeal,  it  appears  by  the 
two  coteraporary  reports,  that  the  cafe  was  never  adjudged, 
but  compounded ;  and  that  the  appellee  was  advifcd  by  his 
own  counfel,  not  to  abide  the  event  of  the  judgment,  but  to 
buy  off  the  appeal. 

And  now  I  would  confidcr  the  reafons  given  by  the  Lord  [  454  ] 
Cokey  for  what  is  reported  by  him  to  have  been  the  judgment 
in  Biggen*s  cafe,  which  inftead  of  fupporting,  do  very  much 
weaken  that  authority.  The  reafons  given  by  the  book  are, 
firft,  for  that  the  burning  in  the  hand  is  no  part  of  the 
funijbment. 

But  as  to  this,  furely  burning  in  the  hand  is  part  of  the 
punifliment,  not  only  in  refpeft  of  the  pain  by  burning,  which 
js  no  flight  one,  provided  the  judgment  be  impartially  execu- 
ted, (as  muft  be  fuppofed^)  but  on  account  of  its  being  a 
lading  brand  of  infamy  which  the  party  is  to  carry  about  him 
to  his  grave.  It  is  fo  far  from  being  no  part  of  the  punifli- 
ment,  that  it  is  all  the  corporal  punilhment  he  is  to  undergo 
in  this  cafe. 

The  other  reafon  given  by  the  Lord  Coke^  in  his  report  of 
this  cafe  is  ftill  lefs  maintainable,  namely,  that  it  is  no  part  of 
xYkt  judgment :  whereas,  plainly  it  is  the  very  judgment,  and  is 
fo  entered  on  the  record   in  thefc  words,  idea  conftderatum  eft 

,quod  [xltit  offender]  in  manu  fua  lava  fauterizetur^  according 
to  what  is  taken  notice  of  in  Mr.  Juftice  Raymond's  Reports^ 
369.  Elizabeth  Celier's  cafe,  where  the  reporter  obferve^, 
that  the  precedents  in  Raftall  are  fo.  And  the  fame  book 
Iikewi(e  fays,  that  Biggen's  cafe  was  compounded,  as  I  have 
mentioned  before,  and  never  adjudged.  The  Lord  Coke  alfo 
at  the  latter  end  of  his  laft  reafon  admits,  that  if  this  burning 
in  the  hand  were  part  of  the  judgment,  then  the  crown  could 
.not  pardon  it,  it  being  at  the  fuit  of  the  party ;  and  if  fo,  then 
this  appearing  to  be  the  very  judgment,  the  authofity  of  th^ 

'  cafe  is  plainly  given  up  by  him. 

Aa  3        •  It 
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Rrx  1'.  *  It  Is  true,  in  the  cafe  of  Searle  verfuf  ff^illhms,  H^k  394: 

Ex/V.RincE,      tj^.  Lor  J  Hcbsrt  fays,  that  after  the  benefit  of  clergy  allowed 

[  *455  ]  to  the  ofFcndcr,  the  ftatuic,  though  without  burning  in  the 
band,  operates  as  a  pardon.  And  I  cannot  but  admit  that  in 
the  cife  then  before  the  court,  this  was  rightly  faid,  becaufe  it 
was  the  cafe  of  a  clergyman  in  orders  who  was  the  oflcr.dcr; 
and  a  clergyman  has  the  privilege  of  not  being  burnt  in  the 
band  ;  for  the  fiatute  of  18  tiiz,  does  not  require  thofc  to  be 
burnt  in  the  hand  who  are  by  l.iw  priviledgcd  and  exempted 
therefrom,  as  clergymen  are.  And  ihrugh  afterwards  the 
Lord  Hobart  fays,  that  where  a  fc  on  \\^<  ■  Is  clcriiy,  and 
ought  to  be  burnt  in  trie  hand,  yet  it  is  not  Ciicr.iiaL  but 
that  a  man  may  have  the  benefit  uf  the  ftatute  notwithft«i:  Jing 
he  be  not  burnt  in  the  hand,  a>  uiiere  the  king  pardcu.  he 
burning,  it  is  equally  beneficial  to  the  offii^oer  as  if  he  had 
been  burnt ;  and  that  in  iuch  cafe  without  being  burnt  i;.  the 
hand,  the  offender  is  entitled  to  the  I>ciielit  oi  a  '1  .'  jtc 
pardon  ;  though,  I  fay  the  Lord  Holart  aflerts  this,  an  J  bis 
aiTertion  be  admitted  to  be  law  :  yet  what  I  am  concerned  to 
maintain,  and  which  feems  not  to  be  denied  by  tl»c  Lord 
Hohart^  is,  that  wherever  the  offender  is  i}ot  exem;'»tc<i  from 
being  burnt  in  the  hand,  either  by  being  a  clvTgyman  in 
orders,  or  a  peer  of  the  realm,  or  by  being  pardoned;  in  fuch 
cafe  the  offender  muftbe  burnt  in  rhe  hand  before  he  is  intitled 
by  the  i8  Eliz.  to  the  benefit  of  the  flatute  pardon. 

And  indeed  this  feems  plainly  implied  in  the  laft  two  lines 
of  the  cafe  of  SearU  verfus  IflJiiams,  in  Hobart^  which  are, 
**  that  where  the  ftatutc  fays  after  bttrn/ngy  this  imports  where 
«*  burning  ought  to  be;  otherwife,  fays  the  book,  the  ftatute 

T  Ae(^  \  **  would  do  no  good  to  clerks,  in  whofe  favour  it  wzs  chiefly 
"  intended.'* 

The  next  cafe  cited  agalnft  me  was  out  of  the  Lord  Hale*s 
Pkas  cf  the  Crowns  ^40.  cap.  Clcrgy\  where  that  learned 
author,  in  reckoning  up  the  efltfts  and  advantages  of  being 
allowed  the  benefit  of  clergy,  fays,  that  in  antient  times  the 
confequence  of  allowing  clergy,  was  the  delivering  over  the 
offender  to  the  ordinary,  either  to  make  purgation,  ori?^^^ 
furgatione^  as  the  cafe  might  require  :  but,  fays  the  book,  by 
this  ftatute  of  18  Eliz,  the  offender  Ihali  now  onlV  be  burnt  in 
(hp  band;  which  has  (namely,  ^ich  burning  in  die  hand 

has) 
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has)  thefe  effc&s :  \ft^  It  enables  the  judge  to  deliver  the 
offender  out  of  prifon.  ^d^y^  It  gives  him  a  capacity  to  pur- 
chafe  and  to  retain  the  profits  of  his  lands.  3^/^,  It  rcflores 
.bim  to  his  credit.  And  for  this  he  cites  ti^.  Scarlt  verfus 
IVilliams. 

Now,  to  what  words  muft  all  thefe  efFefts  and  advant- 
ages refer  ?  why  plainly  to  the  laft  antecedent  \  and  that  is, 
to  the  burning  in  the  hand  ^  after  which  [viz.  then  or  on 
this  condition  precedent)  accrue  to  him  all  thefe  advantages. 

But  if  any  cfoubt  (hould  ftill  remain  with  regard  to  the  con.- 
ftru£tion  of  the  books  of  theie  two  eminent  judges  in  the  law, 
(as  I  hope  there  does  not)  I  (hall  only  mention  one  cafe  more 
on  ti)is  fubjed,  which  is  that  bf  the  earl  of  fVarwiciy  upon 
his  trial  by  his  peers  in  the  houfe  of  lords,  for  the  murder  of 
Mr.  Csote.  This  trial  was  on  the  28th  oi  Marchj  1699  ;  and 
though  the  cafe  is  not  to  be  found  reported  in  any  law 
book^  yet  it  appears  »t  large  in  a  very  ufeful  book,  which  I 
{hall  mention  for  no  other  purpofe,  but  to  dire£t  to  the  finding 
it  in  the  journal  of  the  houfe  of  lords,  and  they  will  be  allowed 
to  be  of  the  greatefl  authority;  I  mean  the  ColU^iion  of  State 
Trials^  vol.  5.  167.  in  the  trial  of  the  earl  of  Warwick,  where 
the  arguments  of  the  counfel  and  the  refolution  of  the  judges 
are  related  at  large. 

Upon  that  trial  a  queftion  arofe  touching  the  competency 
of  a  witnefs,  who  was  called  on  the  behalf  of -the  earl  of  War-' 
wick  J  it  was  one  Frenchy  who  had  been  convi£led  of  man- 
flaughter,  and  allowed  his  clergy,  but  had  not  been  burnt  in 
the  hand.  It  appeared  however  in  the  cafe,  that  the  king  had 
an  intention  to  pardon  the  burning  in  the  hand,  a  privy  feal 
having  been  granted  for  that  purpofe ;  but  it  not  having  pafTed 
the  great  feal,  the  king's  pardon  was  out  of  the  cafe  \  and  the 
only  queflion  was,  (and  which  refolves  our  prefcnt  queftion) 
whether  one  conviSed  of  manflaughter,  and  who  had  been 
allowed  the  benefit  of  clergy,  but  had  not  been  burnt  in  the 
band,  was  a  good  wicnefs  f 

The  then  Attorney  and  Solicitor  Qeneral  [a)  contended, 
that  he  ought  not  to  be  admitted  as  a  witnefs,  in  regard  he  ftood 
convttSled  of  felony,  whereby  his  credit  was  uinted,  and  that 
CMdit  could  Aot  be  reftored,  unlefs  he  bad  been  bumc  iii  the 

A  a  4  '  band^i 


Rex  V, 

BuRitlDOS. 


[457  ] 


Inftance  of  a 
very  folemn  re- 
folution, that 
one  convidlcd  of 
manflaughter, 
and  allowed  his 
clergy,  but  not 
burnt  in  the 
hand,  nor  par- 
doned as  tu  the 
burning,  was 
not  ref^ored  to 
his  credit. 

(«)  Sir  Thomai 
Trevor  ;^nd  Sit 
John  Haw)«i. 
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Rex  <v«        hand,  which  would  then  have  amounted  to  aftatute  pardon b]f 
BukRiDGB.      ]g  Eliz.  or  unlefs  the  witnefs  had  been  pardoned   the  burn- 
ing in  the  hand. 

On  the  other  hand  the  lords  heard  Sir  Thomas  Powis  as  of 
counfel  with  the  noble  lord,  the  prifoner  then  at  the  bar,  and  it 
r  ^rg  1  appears,  that  in  the  arguments  on  both  fides,  the  cafe  of  SearU 
and  IVdUams^  from  the  Lord  Hobarfs  report,  and  alfo  the  Lord 
Hale*s  Pleas  of  the  Crown^  were  cited  with  the  greateft  advantage. 
It  was  ftrongly  urged  on  the  behalf  of  the  prifoner,  that  the 
allowance  of  cfergy  alone  reftored  the  party  produced  for  a 
witnefs  to  his  credit,  and  to  all  his  capacities ;  and  it  was  a 
plaufible  argument  made  ufe  of  by  Sir  Thomas  Powis^  that, 
after  the  party  convii^ed  of  manflaughter  had  been  allowed 
his  clergy,  it  was  a  very  unreafonable  objedion  againft  him  as 
a  witnefs,  that  he  had  not  that  mark  of  infamy  imprefled  upon 
his  hand ;  and  to  fay  he  could  not  be  a  witnefs  in  a  court  of 
juftice,  becaufe  he  had  not  been  branded  as  a  felon. 

After  hearing  counfel  on  both  fides,  the  lords  defired   the 
opinion  of  the  judges,  that   were   then   attending   on  that 
folemn  occafion ;  and  the  Lord  Chief  Juftice  Trely^   with  his 
ufual  clcarnefs  and  accuracy,  delivered  his  opinion  againft  the 
admitting  this  witnefs,  declaring,  that  a  perfon  convi<Sled  of 
felony  is  tainted  as  to  his  credit,  and  cannot  be  reftored  there- 
to, or  admitted  as  a  witnefs,  until  he  is  pardoned  :  that  it  is 
true,  the  i  ith  of  Eliz.   does  operate  as  a  ftatute  pardon  ;  but 
the  words  of  that  a£l  being,  that  the  offender^  afier  the  allowance 
of  his  clergy  J  and  burning  in  the  handy  Jhall  be  inlarged  out  of 
frifony  thefe  words  make  two  things  previoufly  requifite  to  the 
pardon,  {viz*)  the  allowance  of  clergy,  and  burning  in  the 
hand  \  both  which  are  therefore  conditions  precedent :  fo  that 
the  perfon  produced  as  a  witnefs  for  the  lord  //^rtt;/V;J,  though 
he  had  been  allowed  his  clergy ;  yet,  not  having  been  burnt  in 
the  hand,  nor  pardoned  the  burning,  he  remained  convidled  of 
felony,  and  confequently  no  good  witnefs  :  with  that  opinion 
the  reft  of  the  judges  then  prefent  concurring,  the   perfon 
t  459  ]      offered  to  be  produced  as  a  witnefs  for  the  earl  of  IVarwick 
was  difallowed,  and  he  gave  no  evidence, 

Having  produced  this  great  authority,  I  need  not  infift  that 
burning  in  the  hand  is  part  of  the  puniihment  s  but  may  from 

hence 
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hence  infer,  that  in  the  cafe  of  a  layman,  the  burning  in  the       Rex  <zr. 

hand»  or  the  pardon  of  that  burning,  is  one  of  the  conditions    Burridge* 

required  by  the  i8th  of  Eliz.  before  that  a<^  can  operate  as  a 

pardon  ;  and  I  think  I  may  from  hence  alfo  conclude,  that  it 

is  now  a  fettled  point,  fettled  in  the  higheft  court  of  juftice, 

that,  although  the  offender  has  had  the  allowance  of  his  clergy, 

yet  if  he  has  not  been  burnt  in  the  hand,  and  by  that  means 

undergone  the  punifliment  prcfcribed  by  that  ftatute,  he  is 

not  intitled  to  the   pardon  given  thereby,  but   continues  a 

felon. 

This  leads   me  to  the  ftatute  of  ^Gfo.  i.  cap.  g.  which   in  what  cafes 
enaSs,  "  («)  that  where  any  perfon  (hall  be  convided  of  any  4 Geo.  ".cap. 9. 
"  offence  within  the  benefit  of  clergy,  it  fhall  be  lawful  for   '"^^^'^mor 

®''  burning  m  the 

•*  the  court  before  whom  fuch  perfon  is  convi£led,  or  any  other   hanJ»  (uhdu 
**  court  held  at  the  fame  place  with  the  like  authority,  if  they    tionforfc^a^' 
"  think  fit,  inftead  of  ordering  the  offender  to  be  burnt  in  the    J."?'  *"^.  "*»•' 

'  ^  the  latter  isto 

"  hand  or  whipt,  to  order  him  to  be  fent  to  his  Majefty's  plan-    be  undcrftooi 
**  tations  in  America^  for  the  fpace  of  feven  years,  and  to   dfiirnyeccdcnt 
•*  transfer  and  make  over  fuch  offender  by  order  of  the  court,    i**  *  ^)^^^\^  P^" 

'  '     don,  in  like 

"  to  tbeufe  of  fuch  perfons  or  their  afBgns,  who  {ball  con-    manner  as  the 
•*  traft  for  the  performance  of  fuch  tranfportation,  for  fuch    1*8 eiIz***  ' 
•*  term  of  feven   years ;  and  when  fuch  offenders  ihall  be    (*'  ^'^"  '• 
"  tranfported,  and  (hall  have   (i)  ferved  their  refpedlive  times    (*)  Sea.  2, 
*^  for  which  they  (ball  be  tranfported,    (which  in  the  prefent 
'<  cafe  is  for  feven  years)  fuch  fervice  fhall  have  the   effect  of 
'^  a  pardon  to  all  intents  and  purpofes,   as  for  that  crime  for       r  Ado  1 
**  which  fuch  offenders  (hall  be  tranfported,  and  (ball  have  fo 
**  ferved  as  aforefaid/' 

So  that,  by  the  exprefs  words  of  the  ftatute,  this  tranfporta^ 
tion  is  to  be  inftead  of  burning  in  the  hand;  ^nd  as  by  the 
i8thof£/rz.  the  offender,  though  he  be  allowed  his  clergy, 
yet  is  not  entitled  to  the  benefit  of  the  ftatute  pardon,  until  he 
has  undergone  the  puni(hment  of  burning  in  the  hand,  which 
is  the  punifbment  prefcribed  by  that  ftatute  :  fo  the  puni(b- 
ment  of  tranfportation,  which  is  in  lieu  of  burning  in  the 
hand,  where  the  judge  who  tries  the  offender  thinks  fit  to 
order  it,  muft  alfo  be  undergone  before  the  offender  can  be 
intitled  to  the  benefit  of  the  ftatute  pardon  in  the  prefent  cafe. 
Or,  as  in  the  one  cafe  on  the  iSth  of  £/iz.  the  offender's 
fuffering  the  puniibment  of  burning  in  the  hand   is  made  a 

condition 
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Rix  V.        condition  precedent  to  that  ftacute  pardon;  in  like   maRncr, 
BuRRiDGE.     upon  this  ad  of  4  Geo,  i.  the  offender's  having  undergone  the 
punifhment  of  tranfportation   niuft  «Hb  precede   the  pardon 
given  thereby. 

To  this  however  it  has  been  objefled,  that  the  words  in  the 
ftatutc  of  4,  Geo.  i.  arc  only  in  the  affirmative,  without  being 
followed  by  any  negative  words, 

Refp\'  But  furcly  this  is  fuch  an  affirmative,  as  plainly  im- 
plies a  negative:  An  a£l  of  parliament,  in  faying  an  oftender 
ihall  be  pardoned,  or  (hall  have  the  benefit  of  his  pardon, 
from  and  after  fuch  a  time,  muft  neceflarily  be  intended  to 
^  mean,  that  the  offender  (hall  not  have  his  pardon  until  that 
time.  I  take  the  rule  to  be,  that  wherever  an  aft  of  parlia- 
ment is  introduSory  of  a  new  law,  (as  this  of  4  Geo.  i. 
plainly  is,  in  introducing  a  punifhment  hardly  known  before 
among  us,  that  of  tranfportation)  words  in  the  affirmative 
imply  a  negative,  which  may  be  made  appear  by  innumerable 
indances.  But  as  this  is  a  large  field,  and  might  feem  tedious, 
I  (hall  mention  but  one  : 

The  ftatute  of  27  H.  8.  of  ufes,  cnadls,  that  the  ce^uy  que 
uje^  (hall  have  the  Vame  eftate  in  the  land,  as  he  had  before  in 
the  ufc.  Soon  after  the  making  of  which  flatute  this  cafe 
happened,  and  is  reported  in  Plowden^  m,  Jmy  Toivnjlend's 
cafe,  and  i  In/l.  348.  b.  tenant  in  tail  made  a  feoffment  in  fee 
to  the  ufc  of  his  eldeft  fon,  then  an  infant,  and  his  heirs,  and 
died  i  whereupon  the  right  of  the  intail  dcfcended  to  the  in- 
fant Ton,  who  was  the  cejluy  qve  ufe  ;  yet  the  infant  fon  was  held 
not  to  be  remitted,  though  no  folly  could  be  imputed  to  the 
fon,  when  he  accepted  the  feoffment,  he  being  then  an  infant, 
and  though  a  remitter  be  a  thing  favoured  inlaw,  as  it  is  a  re- 
•  ftitution  of  an  old  right :  but  the  reafon,  it  fccms,  was,  be- 
caufe  the  (latute  fays,  the  poffeffion  (hall  be  executed  in  fuch 
[AT'a"  froff-  ■    ^^^^'^y  pi'igf^U  ond  form^  as  the  u]e  was  before  limited  {a)  ;  and 


[461  ] 


In  tOsofptr. 
Ibmcnt  intro- 
ducing a  new 
law,  woras  af- 
firmative imply 
a  negative. 


m  nt  :n:kcr  the   though  thcfc  words  bc  Only  in  the  affirmative,  they  neceffarily 

i  :Mnt  in  by  pur-  .  -  .  _         __  '  * 

c'l.iiV,  but  if  he 

Wfire  remitted,     . 

lie  vkould  be  in  by  defcent.  (i)  Vide  ante  6.  in  Mills  v.  Banks. 


[h)  imply  a  negative.     See  Hob.  298. 


Efo-chiivroi.   -     Further:  If  in  any  cafe  fuch  affirmative  words  in  an  tS  of 
▼nidaruoiick      parliament  ought  to  receive  that  confiruAion  s  here  wc  have 

-the 


Biluhict. 
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the  very  cafe,  in  order  to  t)reTent  a  great  and  nianifeft  incon-        Rbx:  v. 
venience  which  would  otherwife  happen.     It  would  be  a  very    Burridci, 
great  inconrenience,  (hould  there  be  a  chafm,  or  interval  of 
time,  in  which  one  convidled  of  z  felony  for  which  he  is  order- 
ed to  be  tranfported,  might  be  aided  or  affifted  by  another  to 
eicape  out  of  prifon  without  fucb  other  perfon's  incurring  the 
£uilt  of  felony:  but  if  Ptf/m/r  ihould,  in  the  principal  cafe,  be        [  462  ] 
conftrued  to  have  the  benefit  of  the  (latute  pardon  before  he  is 
tranfported,  merely  by  being  allowed  his  clergy ;  then  from 
the  time  of  (bch  allowance,  and  before  his  tranfportation,  he 
would  become  no  felon,  and  confequently  it  would  be  no  fe- 
lony in  thegaoler,  or  any  diird  per(bn,  to  fufTer  or  aflid  him  to 
efcape;  which  would  be  a  great  inconvenience  arifing  from 
the  conftrodion  of  a  ftatute  againfi  the  exprefs  words  and  ap- 
parent intention  thereof. 

But  fuppofe,  for  argument's  fake,  this  ftatute  of  4  Geo.  i. 
would  bear  two  confirudipns  :  if  by  one  of  thefe  a  publick 
inconvenie/ice  would  ari&,  and,  on  the  contrary,  the  other 
interpretation  would  be  produdive  of  no  inconvenience  at 
all,  tbere. could  furely  be  jno  doubt  which  of  thefe  two  ought 

.to  take  place.  Beiides,  cenftruing  this  ftatute  in  the  fenfe 
which  ibe  other  fide  contend  for,  namely,  by  making  it 
amount  to  a  pardon,  either  from  the  time  of  the  allowance 
of  clergy,  or  of  pronouncing  the  fentence  of  tranfportation, 
would  render  ufelefs  the  whole  claufe,  which  enadb,  that 
after  the  offender  has  been  tranfported,  and  (hall  have  ferved 
beyofld  fea  for  fo  long  a  time,  as  the  fentence  orders,  (which 
in  our  cafe  is  for  feven  years;}  iucb  tranfportation  and  fer- 
vice  IbaU*  intitle  the  offender  to  a  pardon  :  all  which  claufe 
muft  be  Fcjeded,  and  of  no  manner  of  fignification,  if  the 
words  are  to  operate  as  a  pardon,  before  the  craofportation 
^Hi4  feven  years  fervice,  which  would  be  for  the  cxpofitors  of 

'  thr  Uw  to  firike  a  ciaufe  out'of  the  ftatute  book,  at  the  fame 
tim^  that  an  ufeful  copftrudion  may  be  made  of  it.  To  this 
I  may  add,  that  if  Palmer  is  to  be  deemed  pardoned  before  fuch 
time  as  he  is  actually  tranfported,  how  can  he  be  afterwards 
tranfported  ?  how  can  a  man  be  punifhed  for  a  crime,  which 
before  the  punifliment  was  pardoned  ?  What  can  be  more  [  463  ] 
abfurd  than  to  fay,  an  offender  is  firft  to  be  pardoned,  and 
afterwards  putiiftied  ? 

There 
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Rex  tf. 

BUKRIOGF, 

Principal  cafe 
not  within  6 
Geo.  I.  con- 
cerning rcfcuJn^ 
felons  coiidjmni 
cd  to  traDlporCa. 
tion  ou;  of  the 
bands  of  the 
cvntradorr. 


[  4643 


There  is  indeed  a  fubfequent  ftatute  of  6  Geo.  i.  cap.  13* 
fe^,  5.  making  it  felony  without  benefit  of  clergy  torefcue  an 
offender  condemned  to  be  tranfported>  out  of  the  hands  of 
tbof;:  who  had  contraded  to  tranfport  him.  The  occafion 
of  which  claufe  was  probably  to  obTiate  a  doubt^  which 
otherwife  might  have  artfen,  whether  the  cuftody  of  the  coo- 
tra£tor  was  a  lawful  prifon,  and  within  the  flatute  it  fraft- 
geniihus  prifonam  ;  or,  it  might  have  been  added^  the  more 
effedluaily  to  deter  all  perfons  from  attempting  a  refcue, 
by  fubjei^ing  thofe  who  fhould  make  fuch  refcue,  to  die 
guilt  of  felony  without  benefit*  of  clergy,  even  though  the 
crime  for  which  the  perfon  refcued  was  in  cuflody,  was 
within  beneftt  of  clergy.  But  the  matter  now  in  queftion  is 
in  no  fort  dependant  upon,  or  relative  to  that  claufe ;  there 
having  been  no  contract  ever  made  with  any  perfon  for 
tranfporting  of  Burridge  the  prifoner  at  the  bar» 

Wherefore,  as.  this  ftatute  of  4  Geo.  i.  impowering  the 
judges  to  order  tranfportation  for  feven  years  in  all  cafes  of 
felonies  within  the  benefit  of  clergy,  places  tranfportation  in 
the  ftead  of  burning  in  the  hand ;  as  the  offender's  under- 
going the  punifhment  of  burning  was  a  condition  precedent 
to  the  flatute  pardon ;  as  this  conftrudion  is  agreeable  to 
the  exprefs  words,  to  the  plain  intent  and  meaning  of  the 
a(Sl,  and  would  prevent  that  mifchief,  which  would  other- 
wife  enfue,  were  there  to  be  an  interval  of  time  wherein  one 
might,  with  a  kind  of  impunity,  affift  or  voluntarily  fuffer  to 
efcape  a  prifoner  condemned  to  be  tranfported  for  felony: 
for  thcfe  reafons,  I  take  it.  Palmer^  though  his  crime  was 
within  the  benefit  of  clergy,  yet  he  being  to  be  tranfported 
for  feven  years,  was,  and  flill  continued  a  felon  ;  and  being 
fuch,  it  was  felony  in  Burridge^  the  prifoner  at  the  bar,  to 
afEfl  him  to  efcape  ;  and  that  it  cannot  be  material,  whether 
there  was  any  contraS,  or  not,  for  the  tranfportation  of 
Palmer^  it  being  felony  at  common  law  to  aifift  a  felon  to 
efcape* 

And  this  being  the  only  doubt  which  fluck  with  the  court 
at  the  trial  of  the  prifoner  at  the  bar,  if  that  doubt  be  at 
length  refolved,  (which  I  have  here  endeavoured  to  do)  I  hope 
the  court  will  now  pronounce  that  fentence  of  tranfportation 

againft 
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^ainft-the  pri(bner»  v4iich  wouldi  have  been  done  at  thctrial,        r^^  ^^ 
bad  this  doubt  been  out  of  the  cafe.  Bukridqe. 

But,  it  is  true,  the  ingenuity  of  the  counfcl  for  the  prifon- 
«r  has  ftarted  other  obje(3ions,  fome  to  the  form  of  the 
indi£tment,  as  being  infufHcient;  and  fome  to  the  fpecial 
▼erdidl,  as  being  imperfc6l :  to  whitji  I  (hall  endeavour  to  give 
an  anfwcr. 

The  lirft  exception  to  the  indiiflment  was,  that  the  faft  is   The  omiffion  «f 

1        •    I       1.'         1  1  •  t_«  •  ^'  *  ann'u  in 

not  Charged  to  nave  been  done  Vt  (S  armtS.  indiaments  be- 

ing only  matter 

But  as  inferting  thefc  words  in  indiftments  is  only  matter  of .  o^  ^o"",  cured 
form,  fo  now  by  the  ilatute  of  37  H.  8.  cap.  8«  the  omiiSon  qujr,  ' 
of  them  is  hel{>ed. 

The  next  objedion  was^  that  it  does  not  appear  by  the 
fpecial  verdi£i;,  that  when  Burridge^  the  prifoner  at  the  bar, 
^ffifted  Palmer  to  efcape  out  of  prifon,  Palmer  was  then  ia^ 
Ciiftody  for  felony. 

Bat  ^isfeems  to  be  AjfSciently  evident :  the  jury  find,  that 
Pahner  was  indi6led  before  the  juftices  of  peace  of  the  county 
of  Sonurfu  for  felonioufly  ftealing  an  ewe  iheep;  that  John 
Pro^er^  the  then  (herifF  of  that  county,  in  whofe  cuftody  [  ^65  ] 
this  Palmir  is  {hewn  to  have  then  been,  ex  caufa  pradi^a, 
(that  is,  for  the  faid  felony)  brought  the  prifoner  to  the  bar 
before  the  faid  juftices  to  be  tried  ;  that  he  pleaded  not 
guilty;  that  be  was  found  guilty;  that  he  prayed  the  benefit 
of  the  ftatute  in  that  cafe  made  and  provided  ;  that  thereupon 
the  juftices  pronounced  upon  him  fentence  of  tranfportation 
for  feven  years;  that  in  confequencc  thereof  the  juftices  com- 
mitted Palmer  to  the  cuftody  of  Edward  Cheyney^  the  then 
keeper  of  Ivelchejler  gaol,  in  the  faid  county  ;  that  the  faid 
Edward  Cheyney  the  keeper  of  the  faid  gaol  died;  that  this 
Palmer  remained  in  cuftody  of  the  faid  Jchn  ProHer^  the  then 
Iheriff  of  the  faid  county;  and  that  Burridge  (the  prifoner  ac 
the  bar)  being  then  a  prifoner  in  the  faid  gaol,  and  in  cuftody 
of  the  faid  ftierifT,  did  wilfully  aid  and  aflift  the  faid  Palmer^ 
fo  being  in  cuftody  as  aforefaid,  to  efcape  out  of  prifon. 

Now  thefe  words,  that  Burridge,  the  prifoner  at  the  bar, 
did  aj/i/l  Palmer,  fo  being  in  cujlody  as  aforefaidy  muft  necef- 
iirily  be  intended,  fo  being  in  cuftody  for  felony  as  aforefaid ; 

for 


BURRIDCE. 


perfon  outlawed 
for  felony,  tho* 
in  the  fame 
county,  fecms 
not  to  make  an 
acceflary  to  the 
felony  without 
aftual  notice  of 
uch  outlawry. 

1*466  J 
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for  it  d9is  appear  by  the  verdrS,  that  be  was  befi^re  in  cuftody 

for  felony  \  and  on  the  other  hand  it  d^s  noi  appear,  that  he 
was  ever  in  cuftody,  and  the  court  will  not  (indeed  it  cannot 
well)  intend,  that  this  Palmer  was  in  cuftody  for  any  other 
caufe  than  that  mentioned  in  the  fpecial  verdid. 

Another  obje&ion  was,  that  it  is  not  found  by  the  fpecial 
verdict  that  Burridge^  the  prifoner  at  the  bar,  knew  fFi^am 
Palmer^  was  committed  for  felony,  or  had  been  convided  of 
felony,  at  the  time  when  he  affifted  Pabnerto  efcape. 

*  To  which  it  may  be  anfwered,  that  as  Palmer  had  been 
convifled  of  felony,  at  the  quarter- feflions  of  the  peace  held 
for  the  fame  c6unty  of  Som&fet^  all  of  that  county  are  pre- 
fumed  to  have  notice  of  it ;  otherwife,  had  the  convi<Etion 
been  in  another  county ;  and  it  is  the  ftronger  in  this  cafe, 
for  that  Palmer  and  Burridge  were  in  the  fame  prifon. 

In  Hak*s  Pleas  of  the  Crown^  218.  it  is  faid,  that  if  one  is 
tried  and  attainted  of  felony  in  the  county  of  J.  the  law  pre- 
fumes  notice  thereof  in  the  fame  county :  wherefore,  if 
another  perfon  receives  and  harbours  him  in  the  faid  county, 
this  makes  the  receiver  acceflary ;  ficus^  if  the  attainder  were 
in  another  county.  And  Stamford,  ^j .  b*  puts  the  cafe  fur- 
ther :  if  one  be  outlawed  for  felony,  in  the  county  of  A. 
(which  is  Icfs  notorious  than  a  convidion  upon  a  trial)  and 
attainted  thereon,  if  any  perfon  receives  and  harbours  him, 
this  makes  tlie  receiver  accelTary  to  the  felony,  upon  a  pre- 
fumption  that  all  people  in  the  fame  county,  arc  privy  to  what 
is  done  in  their  own  country,  and  to  a  matter  of  record  there  ; 
but  that  otherwife  it  is  of  an  outlawry  in  another  county,  tho' 
a  matter  of  record. 

I  muft  admit,  that  the  words  of  the  Lord  Hale^  juft  after 
mentioning  the  fame  cafe,  {page  218)  fhew  his  own  opinion 
to  be  contrary;  for  his  expreffion  is,  vldetur  cognltlo  requifun 
in  utroque  cafuy  whether  the  outlawry  be  in  the  fame  or  in 
another   county    [B];    and    indeed   this  fo  far   leffens    the 

authority 


[BJ  •  n  the  Lord  Hale's  Hiflory  of  the  Pleas  of  the  Crduun,  publiflied  by  Emljft, 
vol.  I.  323.  his  l.-rcllhip  i^very  particular  in  expreiiing  his  uillike  of  the  opinion 
in  Stam/oti/;  and  obftrves,  that  it  oftentimes  lies  as  little  in  the  way  of  many 
pcrfoni,  to  know  who  arc  convided  or  attainted  of  felony  or  trcafon,  as  whether 

a  man 
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authoritjr  of  IboTo  cafes^  that  I  would  not  reft  ibis  point 
here. 

But  wh^t  I  infift  upon  is,  that  Burridge,  the  prifoner  at 
the  bar,  was  doing  an  unlawful  aA,  when  he  aflifted  the  king's 
prifoner  in  the  king's  [  prifon  to  efcape  out  of  it,  whereby 
the  courfe  of  jiiftice  was  obftrufled ;  and  chat  being  engaged 
in  fuch  unlawful  ad,  he  muft  abide  by,  and  be  ajifwerable  for 
all  the  confequences  -,  and  if  a  prifoner  committed  for  felony 
efcapes  out  of  prifon,  by  means  of  that  unlawful  aiOiftance  ; 
this  is  felony  in  the  perfon  aflifting.  Neither  will  it  be  ma- 
terial that  the  perfon  aflifting  the  efciipe  did  not  know  that  the 
prifoner  who  efcaped  by  means  of  his  afiiftance,  was  in 
cuftodyfor  felony,  for  it  is  all  at  the  peril  of  him  who  en- 
gages in  fuch  unlawful  z&, 

la  the  feveral  cafes  where  an  iindeflgned  death  of  a  man 
enfaes  upon  a  perfon's  doing  any  aS,  the  difference  is,  if  the 
2£t  which  the  man  was  doing,  and  in  confequence  of  which 
the  death  happens,  be  a  lawful  a£t,  then  the  crime  is  only 
cbancemedley,  or  a  death  per  infortunium  :  but  if  the  a<9;  be 
unlawful,  this  is  manflaughter  or  murder.  Hali^s  Pi.  Co,  31. 
And  there  this  further  diftinftiOn  is  uken :  fuppofe  I  am 
doing  an  unlawful  a£t,  if  it  be  with  a  felonious  intent,  and' 
death  enfues  ;  then  it  is  murder :  whereas  if  I  do  an  unlawful 
ad  without  a  felonious  intent,  and  death  follows  upon  it,  in 
fuch  cafe  it  is  but  manflaughter.     3  Injf.  56. 

In  HaU^s  PL  Cfc.  56.  J.  throws  a  ftone  at  B.  which  glances 
and  kills  C.  this  is  only  manflaughter,  by  reafon  there  was  no 
malicious  or  felonious  intent :  but  ilill,  fays  the  book,  it  is 
not  a  death  per  infortunium^  in  regard  A.  was  doing  an  unlaw- 
ful ad,  in  flinging  a  ftone  at  another  man.  The  like  differ- 
ence is  in  KeyL  117.  in  3  Inff,  56.  If  j1.  intending  to 
fieal  a  deer  in  the  park  of  B.  (hoots  at  a  deer  and  fay 
a  glance  of  an  arrow  kills  a  boy  that  lay  hid  in 
a  bulh  ;  thought,  who  (hot  at  the  deer  knew  nothing  of  the 
boy's  lying  in  the  bu(h,  yet  this  is  murder.  And  in  the  fame 
book  it  is  faid  by  the  Lord  Cokey  if  a  man  (hoots  at  a  cock  or  a 


Rex  V, 

BURRIDGB* 

Where  one  is 
engaged  in  an 
unlawful  aft,  he 
muf^  abide  by, 
and  anfwer  for, 
ali  the  confe- 
quences of  fuck 
aft,  tho'thcf 
could  not  ht 
forcfeen.     Bot 
it  feems  this 
will  not  extend 
to  involve  t  mail 
in  felony,  nnleft 
there  were  ori- 
ginaHyforae*fe- 
loniovt  inteaU 


[468] 


a  man  be  guilty  of  it.  And  again,  page  622,  it  feems  neceflary  to  make  an  acceffa- 
ry  after,  that  there  be  notice,  although  the  felon  were  attaintin  the  fame  county  ; 
^or  prefumption   (hall   not  make  men  criminal^  where  the  punii^ioicnc  h  capital. 
See  aifo  the  Lgrd  Han^wich's  argument  poft. 

hen 
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Rkx  v.        hen  in  another  man's  yard,  and  by  mifchance  kills  a  maif^ 
uRRiDGE.     ^j^jg  j^  murder, bccaufe  the  aft  was  unlawful. 

There  is  indeed  a  remark  made  on  this  laft  cafe,  in  that  of 

the  Kin£  and  Plummer^  in  KeyL  Rep.  ii6.  where  die  Lord 

Chief  Jufticc  Hclt  fays,  that  to  make  it  murder  where  one 

(hooting  at  an  hen  in  another's  yard,  kills  a  mafi,  there  muft 

mfnO^onttk^  ^^  *  felonious  intent  to  fteal  the  hen,  {a)  clfe,  according  to 

en  by  King  c  J.    the  Lord  Holt,  the  cafe  is  not  maintainable,  nor  warranted  by 

Cofel*«i!dWoo<iw   the  books  cited  in  the  margin.     However,  fo  far  will  be  ad- 

Burn,  for  dif.      mitted  (which  is  all  I  contend  for)  that  if  J.  fhoots  at  a  hen  in 

figuring  Edward  ^  ' 

Crifpe,  efq;         another  man's  yard,  ("which  muft  be  an  unlawful  aA,  as  it  is 
¥0?,%.  a»*a?       againftlaw  to  deftroy  another's  property)  if  death  enfues  there- 
upon, it  is  [at  lead]  manflaughter.     To  apply  then  thefe  au- 
thorities to  the  prefent  cafe  ; 

[  469  ]  It  was  as  unlawful  an  zEt  in  Burridge,  the  prifoner  at  the 
bar,  to  affift  his  fellow  prifoner  Palrmr  to  efcape  out  of  prifon, 
as  it  would  be  in  the  cafes  I  have  cited,  to  fling  a  ftone  at 
another,  or  to  fhoot  at  a  deer  in  another's  park,  or  at  an  hen 
in  another's  yard  ;  and  as  in  all  thefe  cafes,  the  killing  of  a 
perfon,  though  undefignedly,  yet  being  in  confequence  of  un- 
/  lawful  a£ls  which  the  parties  were  doing,   would   make   the 

fame  felony  or  manflaughter,  (and  this  Aotwitbftanding  he 
that  (hot  at  the  deer  or  hen  fliould  know  nothing  of  the  boy's 
lying  in  the  bufli,  or  of  the  man's  being  in  the  way) :  fo  in 
the  principal  cafe,  the  efcape  of  Palmer  out  of  prifon  who  was 
in  cuftody  for  felony,  being  the  confequence  of  Burridge's  un- 
lawful afliftance,  makes  it  felony  in  Burridge,  even  though  it 
fhould  be  fuppofed  that  he  \^Burridge^  did  not  know  his  fellow 
prifoner  Palmer,  whom  he  afllfted  to  efcape,  was  in  cuflody 
for  felony. 

I  would  only  mention  one  cafe  more  upon  this  head,  which 
feems  aimofl:  in  point,  and  as  great  an  authority  as  can  well  be 
produced,  being  at  an  afl'embly  of  all  the  judges  of  England, 
and  containing  the  rcfolution  of  ten  of  the  judgts  feriatim.  I 
mezn  Ben/fead's  czk  in  Cro,  Car.  583.  {16  Can' 1)  which 
cafe  was  many  years  afterwards  cited  and  allowed  to  be  law, 
at  an  aflcmbly  alfo  of  all  the  then  judges  of  England,  except  the 
Chief  Juftice  of  the  common  pleas,  that  place  being  at  that 
time  vacant  by  the  promotion  of  the  Lord  Chief  Jufticc 

Bridgman^ 
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Srldgman^  to  be  Keeper  of  the  great  feal;  and  this  is  in  Keyl.  77.        Rex  v, 

Zimrrici'scafe).  where  the. opinion  of  the  judges  was  in  thefe  Burridoi. 

words  :  **  that  the  breaking  of  a  prifon  wherein  traitors  are  in  Breaking  of  a 

^  durance,  and  caufing  them  to  efcape,  is  treafon,  ^  though  ^Um-rareTr 

**  the  parties  did  not  know  that  any  traitors  were  there.    Alfo  ^l^^^\^^^  ^ 

^^  to  break  a  prifon  wherebj  felons  efcape,  this   is  felony,  efcape,  is  tru. 

**  though  the  prifon-breaker  doth  not  know  them  to  be  in  n^i^es'did  not 

**  prifon  for  fuch  ofience."  ^°*^  *»y  ^*J- 

*^  tort  were  tnex^. 

It  is  true,  in  this  cafe  thus  folemnly  refolved,  there  was  t  [^470  ] 
breaking  of  a  prifon  fuppofed,  which  is  not  in  the  principal 
cafe.  But  that  makes  no  difference  with  regard  to  this  ob- 
jection of  the  fcientiry  whether  the  party  allifting,  lie.  knew 
that  the  prifoner  whom  he  affifted  was  in  cuflody  for  felony, 
or  not.  It  might  have  been  the  fa£l  on  which  that  refolution 
in  Benftead*%  cafe  is  grounded,  (and  it  does  not  appear  that 
the  breakers  of  the  prifon  knew  the  contrary)  that  at  the  time 
when  the  prifon  was  broke,  there  might  be  no  prifoners  there 
but  for  debt ;  and  if  fo,  the  breaking  of  the  prifon  had  neither 
been  treafon  nor  felony  by  reafon  of  the  ftatute  de  fravgentibus 
pri/onamj  I  Ed.  2.  Stat,  a.  Neverthelefs,  though  the  breakers 
of  the  prifon  might  really  know  nothing  of  any  traitors  or 
felons  being  then  in  prifon,  yet  this,  according  to  that  folemn 
determination,  was  no  excufe  to  them,  nor  prevented  their  in- 
curring the  crime  of  felony,  where  by  that  means  felons  efcaped, 
nor  even  of  the  crime  of  treafon,  where  traitors  thus  efcaped. 

And  if  this  be  fo,  by  the  fame  reafon  the  ignorance  of  BuT'* 
ridgiy  the  prifoner  at  the  bar,  that  his  fellow  prifoner  Palmer 
was  in  cuftody  for  felony,  can  be  no  excufe  to  him  :  for  in 
each  of  thefe  cafes,  it  feems,  the  offenders  were  doing  »n  un- 
lawful a£l  'y  and  they  muft  abide  by  all  the  confequences  of  it, 
even  confequences  that  rendered  them  guilty  of  the  higheft 
crime,  and  fubjedled  them  to  the  greatefl  punifhment  known 
to  our  law,  that  for  high  treafon. 

And  now  I  come  to  the  laft  objection,  which  (as  I  obferved)  f  47  f  1 
feemed  to  flick  with  the  court,  namely,  that  Burridge^  the 
prifoner  at  the  bar,  is  not  indited  for  breaking  the  prifon, 
nor  for  refcuing  his  fellow  prifoner  Palmer ;  but  for  affifiing 
him  to  efcape,  which  is  faid  to  be  no  more,  than  being  ac- 
ceflary  after  the  faft  to  the  felony  of  (heep-ftealing,  which 
Palmer  wsls  convided  of;  and  if  fo,  the  iodidhnent  is  Uld  to  be 

Vol..  III.  Bb  wrong  i. 
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Rex  v.        wrong;  for  that  Burrtdge  oaght  to  be  indided  as  acceflary 
BuRRiDGE.     after   the  fact  to  P aimer* s  felony »    and  not   as  a  priftcip^ 
felon. 

But  I  apprehend,  firft^  that  BurrUge,  in  afEfting  Palmer^ 
who  was  in  cuftody  for  felony  to  efcape,  was  bimfelf  guilty  of 
felony,  as  a  principal,  and  not  an  acceilary  only.  In  the 
next  place,  fuppofing  that  point  to  be  agatnil  me,  and  that 
Burridge  be  no  more  than  an  acceilary  after  the  hStj  for  having 
aiCiled  Pabntrj  in  cuftodyfor  felony,  to  efcapeout  of  prifon; 
yet  ftili,  I  think,  the  indictment  is  good,  in  regard  BurriJge 
is  indicted  for  aiding  and  ailtfting  his  fellow  prifoner  Palmetj 
then  conviClcd  of  felony,  to  efcape  out  of  prifon ;  and  if  fuch 
aiding  and  afTifting  does  make  Burridge  accefTary,  then  he  is 
indited  as  fuch,  and  there  is  no  need  of  mentioning  the 
word  accejfary  in  the  indidment. 

Firji^  I  take  it,  that  Burridge's  affifting  Palmer^  then  ia 
cuftody  for  felony,  to  efcape  out  of  prifon,  was  felony  in  Bitr- 
ridgey  who  thereby  became  a  principal  felon,and  not  an  acceilary 
only;  and  that  this  alTifting  of  a  felon  to  efcape  out  of  prifon 
when  in  the  hands  of  juftice,  and  in  cuftody  of  the  law,  is 
(as  I  may  call  it)  zfubjlantive  felony* 
Imlnji.  589.  it  is  faidj'that  all  prifens  are  the  king's  prifons; 
[  47^  J  and  though  divers  lords  of  liberties  and  others  may  have  the 
cuftody  thereof,  yet  ftill  they  are  the  Ling's  prifons,  and  as 
they  are  for  the  public  good,  abfoJutcly  necelfary  in  order  to 
keep  malefadors  in  fafe  cuftody  unti>  their  trial,  and  if  con- 
viflcd,  until  they  receive  their  punifhment ;  therefore  it  is 
faid,  intereji  reipubHca  quod  carcerafini  in  tuta.  Where  a  man 
lijx  any  capital  offence  is  committed  to  prifon,  he  is  prefumed 
to  be  infalva  as  well  as  ar^d  cujlodid ;  and  it  is  upon  this  pre* 
fumption  of  his  being  fafe  in  cuftody,  that  his  friends  are  per- 
mitted by  law  to  comfort  him,  and  to  fupply  him  with  money, 
l^c.  when  in  prifon.  But  to  do  this  before  imprifonment,  is 
fo  far  unlawful,  as. to  render  even  his  neareft  relations 
(his  wife  only  excepted)  acceflary  after  the  faft  in  cafe 
of  felony,  and  principals  in  cafe  cf  treafon  where  there 
are  no  acceflaries.  So  great  regard  has  been  (hewn  for 
^common bt,  the  fafety  of  thefe  prifons,  that  originally  and  at  commoa 
brcaknq  prifjn,   i^^^     jf   ^    prifoncr    broke    prifon,    though     he    was    im« 

tnough  by  one,       r*     »  »  »  • 

!-MTd!:'rAr  ucfpaft,  wa«  felony  i  bot  thii  i6  titercd  by  the  flatute  of  i  Ed.  a.  fttt.a. 

.  .    -3      ^  prifoned 
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prifoned  only  for  a  debt  or  trcfpafs,  and   not  for  felony,  yet  Us       Rey  ?•. 
\iras  felony  for  fuch  prifoncr  to  break  prifon.     Pult.  de  Pact   Iiu*iRi»««. 
34.7.  b.     2  Inft*  ubifupra. 

I  inuft  admit,  that  the  ftatutc  defrangentlbus'prifsnam  (taken 
notice  of  abovej  alters  the  law  in  that  refpe^,  by  providing, 
that  a  prifoner  who  breaks  prifon,  (hall  not  incur  the  guilt  of 
felony,  unlefs  he  be  committed  for  felony,  and  in  fuch  cafe  his 
breaking  prifon  is  by  that  ftatute  declared  to  be  felony.  There 
indeed  the  prifoncr  breaking  prifon,  though  never  convifled  of 
the  crime  for  which  he  was  committed,  yet  may  be  tried  for  the 
felony  in  breaking  the  prifon  the  very  breaking  of  the  prifon  of  r  ^7^  1 
itfelf  amounting  to  felony.  Wherein,  by  the  way,  it  is  obfcrv- 
able,  that  by  the  letter  of  this  ftatute,  only  the  prifoner  breaking 
prifon  is  mentioned  ;  and  yet,  the  better  to  obviate  the  mif- 
chief  intended  to  be  remedied,  the  a£t,  though' a  penal  one,  is 
by  an  equitable  conftru£lion  extended  to  zjlranger  breaking 
the  prifon ;  and  therefore  in  Pult,  de  Pace^  147.  b.  PL  2.  it 
is  (aid,  if  a  ftranger  breaks  prifon  where  one  is  committed  for 
felony,  this  is  felony )«  for  at  common  law  it  was  as  much 
a  felony  in  a  third  perfon  to  break  prifon,  as  in  the  prifoner 
bimfelf;  and  if  a  ftranger  breaks  the  prifon,  in.  order  to  help    Ifaf^ran^fr 

...  .,^^,  r  ,,  /.  bleaks  prifon, 

a  prifoner  committed  for  felony  to  cfcape,  who  does  efcape  ty  vvhich  mci»^ 

accordingly,  this  is  felony  not  only  in  the  ftranger  that  broke  rofuirf"  te™r 

the  prifon,  butalfoin  the  prifoner  that  efcapes  by  means  of  n/'Tcapes, it  i» 

this  breach,  as  he  confents  to  the  breach  of  the  prifon  by  taking  |hc  ftrangr,'bl!t 

advantage  of  it.  '"  '^*»c  pafoncr 

I  admit  indeed,  that  in  the  principal  cafe  here  is  no  breach 
©f  prifon  :  but,  flill  the  affifting  oi  the  prifoner  to  cfcape  out 
of  prifon,  by  what  means  focver  it  is  effected,  is  alike  mifchiev- 
ous,  and  an  equal  obftruclion  to  the  courfe  of  juftice;  never- 
thelefs^  forafmuch  as  the  law,  in  the  cafe  of  a  breach  of  a 
prifon,  depends  upon  the  words  of  the  aft  de  frangenubus  pri-^ 
fonam^  I  would  chufe  to  refemble  the  prefent  cafe  of  aflifting  a 
felon  to  efcape  out  of  prifon,  to  that  oi  refcuing  a.  felon,  both 
thefe  being  offences  at  common  law. 

The  Lord  Hale^  PL  Cor.  116.  fays^  that  to  refcue  a  perfcm 
under  an  arreft  for  felony  is  felony;  and  that  In  like  manner, 
the  refcuing  a  perfon  under  an  arreft  for  treafon  is  treafon  ; 
and  if  this  be  fo,  a  parl^  or  rather  a  fortiori^  to  affift  a  man  that 
is  in  prifon  for  felony  to  efcape  out  of  prifon,  is  felony ;  and  to 
aillft  one  imprifoncd  for*treafon  to  efcape^  muft  be  treafon. 
B  b  2  the 
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The  law  fays,  that  the  perfon  aflifting  one  in  prifon  for  felony 
to  efcape,  contra£b  the  fame  guilt  upon  himfelf,  as  the  pri- 
foncr  thatwas  affifted  toefcapeoutof  prifon  was  committed 
for ;  fo  that,  to  deter  all  perfons  from  being  any  way  inftru- 
ment:il  in  the  efcapes  of  thefe  capital  offenders,  with  a  great 
exadnefs  6f  juftice,  the  law  communicates  the  crime  of  the 
offender  to  the  perfon  aiEfting  him  to  efcape. 

Now  I  conceive,  that  this  al&fting  of  a  felon  to  efcape  out 
of  prifon  renders  the  affifiant  a  principal  felon,  and  not  an  ac- 
cefTary  only  to  the  felon  efcaping.  In  Stamford^  PL  Cor.  43. 
b.  and  Pulton  de  Pace^  144.  PU  20.  there  is  this  cafe,  which 
feems  material  to  the  principal  one:  if  one  does  refcue  a  man 
arreftcd  or  committed  for  felony,  he  is  a  principal  felon,  and 
not  an  acceiTary  only ;  and  (according  to  thefe  authors)  the 
reafon  is,  for  that  this  is  a  new  felony  of  itfelf,  though  de- 
pending on  the  former. 

It  feems  plain,  that  where  the  Lord  Hale^  in  PL  Car.  116. 
fays,  that  the  rcfcuing  a  felon  under  an  arreft  for  felony  is 
felony,  by  the  words  under  an  arreji  is  meant  a  prifon  \  for 
every  arreft  \^  an  imprifonipent;  Haky  PL  Cor.  107.  And  if 
the  refcue  of  a  felon  when  in  prifon,  makes  the  refcuer  a 
principal  felon,  and  guilty  of  a  frefli  and  diftinft  felony ;  then 
by  the  fame  reafon,  a  perfon  aflSfting  one  in  culiody  for  felony 
to  efcape  out  of  prifon,  is  himfclf  a  principal  diftinci  felon,  and 
not  an  acceflary  only. 

Befides,  in  this  cafe  Burridge^  the  prifoner  at  the  bar,  is  fo 
far  from  being  an  acceflary,  that  he  himfelf  is  capable  of  having 
an  acce/Tary;  as  if  ^.  had  hired  Burridge  to  aflift  Palmer^ 
then  incuftody  for  felony,  to  efcnpe  out  of  prifon,  and  ac- 
cordingly J5ttmi^^  had  aflifted  him  for  thsct  purpofe ;  then 
>/.  would  have  been  the  acccffary  in  hiring  Burridge  to  aflift 
Palmer  the  felon  to  efcape,  and  Burridge  the  prifoner,  by 
whofe  afliftance  Palmer  had  efcaped,  would  have  been  the 
principal  :  but  if  Burridge  Arerc  in  this  cafe  but  an  accefTary 
himfelf,  as  is  contended  on  the  other  fide,  (which  muft  be 
meant  of  an  acceflary  after  the  fadV,  for  it  cannot  be  pretended 
that  he  is  an  acceflary  before  the  facEi)  I  fay,  if  Burridge  him- 
felf be  but  an  accefTary,  then  he  cannot  have  an  acceifary, 

for  there  cannot  be  an  accefTary  to  an  accefTary  after  the  fac^. 
^  But 
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But  here  I  am  fenfible  it  may  be  objcfted,  that  there  may  be       Rex  ij. 
an  acceflary  to  an  acccflary  in  the  cafe  of  a  felony  ;  and   fo  is   Burridcs. 
Haky  PL  Cor.  219.    Stamford^  43.  b,  Pult.  144.  PL  19. 

To  which  I   anfwer,  that  muft  be  with  this  difference;    There  may  be 
that  there  may  be  an  acceflary  to  an  acceflary  before  the  faft,  *|J  ""clrtry  be- 
but  there  cannot  be  an  acceflary  to  an  acceflary  afur  the  faft ;   fore  the  da, 

,,..,         f««rt-  i'<v»x>t  /-  but  nut  to  an  ac- 

and  this  is  the  diftmdtion  taken  in  Jen*.  Lent  29.  cop.  56.  as   ceflarj  aiicr  the 
forinftance;  if  ^/.  advife  and  procure  B,  to  murder  C.  A.  ^*^* 
by  this  is  acceflary  before  the  faft,  and  though   but  acceflTary, 
yet  if  D.  receives  and  conceals  him  from  jufticc,  D.  hereby 
becomes  an  acceflary,  though  only  to  an  acceflary. 

To  carry  this  cafe  a  little  further:  fuppofe^JS.  that  commit- 
ted the  murder,   is  afterwards  received  and  concealed  from 
juftice  by  J^  S.  who  thereby  becomes  acceflary  after  the  fail, 
and  then  J.  N.  receives  and  conceals  from  juftice  this  J^  5. 
the  acceflary  ;  this  would  not  make  of  J.  N.  the  receiver  of 
the  acceflary  after  the  faft,  t*  be  himfclf  an  acceflary ;  the  ^"/"jf'^f^a  ** 
reafon  of  which  is,  for  that  the  crime  of  the  acceflary  before  guiityof  amuch 
the  faft  is  much  greater,  «nd  of  a  deeper  dye,  than  that  of  the  fhan'Vn^ccW 
acccflary  after  the  faft:  the  acceflary  ♦  be/on  the  faft  (be  it  J^^^*"^^* 
in  murder  or  other  felony)  advifes  and  incites  the  other  peribn     r*476  ] 
to  commit  the  crime,  andb:ing  the  firft  mover,  is  in  a  great 
meafure  guilty  himfelf  thereof;  whereas  the  acceflary  afier 
the  fadt  may  be,  and  often  is,  perfedtly  innocent  of  the  crime, 
knows  nothing  of  it  until  committed ;  only  after  it   is  over, 
receives  the  perfon  that  did  the  faA;  in  which  cafe  common 
compafllion,  good-nature  and  humanity  may  be  in  fome  mea- 
fure advocates  for  fuch  an  offender,  fo  as  to  mitigate  his  crime. 

But  what  can  be  faid  in  favour  of  the  acccflary  before  the 
fa£l,  who  in  cool  blood  advifes  and  fets  on  another  to  commie 

murder  or  other  felony  ?  the  aft  of  parliament  {a)  with  great  f^)  The  fame  at 

juftice  takes  away  clergy  from  the  acceffary  before  the  faft,  torc"he*f"acVm" 

but  does  not  take  it  away  from  the  acccflary  after  the  faft.  ^"^^7  trcafon, 

'         ^  '  robbery  in  any 

dwclling-houfc, 
or  in  or  near  the  highway,  or  the  burning  any  dwelUng-hoiife>  or  bam  having  corn  In  i.*  S;c  4ih 
and  5th  of  Philip  and  Mary,  chap.  4.  fe6i.  x . 

Again :  As  Burridge^  the  prifoner  at  the  bar,  was  in  the 
fame  houfe,  and  fellow  prifoner  with  Palmer ,  and  is  found  by 
the  verdi£l  afiually  to  have  aflifted  Palmer  in  his  efcape  out 
Qi  prifoni  Burridge  muft  be  intended  to  have  been prefent  with 

B  b  3  Palmer^    , 
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Palmer^  while  he  was  affifting  him  to  cfcape.  And  I  do  not 
know  a  fingle  cafe  in  the  law,  where,  if  one  be  prefent  and 
afTifling  in  the  commiiiion  of  a  crime,  the  perfon  prefent  fliall 
be  only  an  acceflary.  Cafes  there  are,  where  one  who  is  abfent 
at  the  time  of  committing  the  crime,  may  yet  inlaw  be  deemed 
a  principal,  as  in  Vaux^s  cafe,  4  Co.  44,  45.  Hale*i  PL 
Cor.  216.  3  Injf.  138.  One  laid  poifon  with  an  intent  to 
poifon  another  perfon,  and  was  abfent  whei>  that  other  perfon 
took  the  poifon,  and  was  killed  ;  there  the  perfon  laying  the 
poifon  was  principal  in  the  murder  ^  but  I  am  at  a  lofs  for  an 
inftance,  where  any  one  prefent  and  afSfting  was  only  held 
acceflary  to  the  felony.  If  one  be  prefent  at  the  killing  of  a 
man,  and  comes  there  for  that  purpofe,  but  does  no  a£l,  being 
only  ready  to  afTift  in  the  killing  ;  this  makes  him  a  principal. 
HaU's  PL  Cor.  215,  216.  Pult.  142.  a.  PL  4.  And  if 
being  prefent,  and  only  ready  to  aid,  will  make  one  a  prin* 
c'ipal,  fufely  this  Cafe  is' ftronger,  where  Burridge  was  not  only 
jready  to  aid,  but  adually  did  aid  and  alTift. 

But  fuppofe  for  argument's  (ake,«that  Burridge^  was  not  a 
principal  felon ;  that  he  was  no  more  than  an  accefliiry  to 
Pabmr^  who  was  in  prifon  convicled  of  felony  for  ftcaling  a 
fliccp  i  and  that  Burridge  was  acceflary  to  him  after  the 
fa<^^,  in  afTifting  htm  to  efcape  out  of  prifon ;  yet  fiiU  the  in- 
dictment againft  Burridge  is  right,  and  v^ell  maintained  by  the 
fpccial  verdidt:  he  is  inditSled  for  huving  aided  and  affifled 
Palmer  convified  of  felony  to  efcape  out  of  prifon ;  and  the 
fpCcial  verdift  finds  this  part  of  thcfaft  to  be  fo  j  confequently, 
if  aiding  and  afilAing  a  felon  to  efcape  out  of  prifon  does 
amount  to  make  one  acceffary,  then  is  Burridge  both  indi£led 
and  found  guilty  as  fuch  j  and  there  is  not  any  neceffity  of 
inferring  the  word  acuffcry  in  the  indiftment,  tlfe  fame  being 
no  technical  word,  no  term  of  art,  like  the  word  burg/ariter  for 
hurg]zry^  proditorie  for  trezfon,  or  rapuit  for  a  rape:  it  may 
with  equal  reafon  be  infifted,  that  the  word  principal  is  2, 
technical  term,  and  that  where  the  fa£l  is,  that  one  is  principal 
m  a  murder,  or  other  felony,  he  mufl  be  indi&ed  as  a  prin- 
cipal, as  that  in  the  prefent  cafe  Burridge^  the  prifoner  at  the 
bar,  ought  to  be  named  or  indided  as  acceflary ;  but  this  is 
not  fo,  neither  are  there  any  precedents  to  warrant  it. 


In 
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*Ia  Tnmain*s  PL  C$.  a88.  there  is  an  indictment  againftone  Rex  it. 
StoHi  for  robbing  one  Piurafion  on  the  highway,  and  taking  Burridge. 
Itom  him  30 /•  and  the  fame  iodi^ment  is  agaioft  Edward  [  *47^  J 
Ivy^  for  that  the  faid  Ivy^  before  the  faid  robbery,  did  incite, 
abet  and  procure  the  faid  Sunt  to  commit  the  faid  robbery,  and 
that  after  the  faid  robbery  committed,  and  after  the  faid  Ivy 
knew  that  the  faid  Sum  had  committed  the  faid  robbery,  he 
[Ivy]  .  did  f^looioufly  receive,  eotert^lin  and  comfort  him. 
Sune  and  Ivy  were  found  guilty  upon  this  indidiment,  ,and 
were  attainted,  and  afterwards  pardoned  ;  and  though  it  ap- 
pears that  Ivyy  the  acceflary  brought  error  to  reverfe  this  at- 
tainder, and  affigned  errors ;  and  though  it  alfo  appears  by  the 
ihdi*Slment  and  verdift,  that  Ivy  was  acceflary  both  before  arid 
after  committing  the  robbery  j  ftill  the  word  accejfary  is  not  lb 
much  as  once  mentioned  in  the  indlAmcnt,  nor  is  this  affigned 
as  one  of  the  errors,  as  moft  certainly  it  would  have  been,  if 
it  had  been  thought  to  have  been  an  error.  This  I  take  to 
be  as  ftrong  a  precedent,  as  well  can  be  of  this  nature. 

There  is  another  precedent  in  th^  fame  book,  (33)  7hi 
King  yerfus  Rlngrofe^  where  it  appears,,  one  was  prefent  and 
ai&Qed  in  the  felony,  which  in  law  makes  a  principal ;  and^et, 
as  in  the  former  precedent  the  word  acajfary^  fo  here  the 
word  principal  was  not  mentioned  in  the  indidment.  So  ^n 
Serjeant //aiu;iini'j  PL  Co.  2d  Part,  315.  it  is  faid,  not  to 
feem  neceflary  in  any  indictment  or  appeal  againft  any  one  as 
acceflary  before  the  fadt,  to  fet  forth  the  fpecial  manner  by 
whifh  he  abetted,  ^c.  but  only  to  charge  generally,  that  the 
pvKoncT felonici  ahettavit^  incitavit  ^  procuravit^  ^c*  agreeably 
to  which,  and  in  the  like  general  words,  it  is  faid  in  our  in- 
di<^ment,  that  the  prifoner  at  the  hdit  fiUniti  did  aid  and  aflift  r  . .  n 
Palmir  who  was  convidted  of  felony  to  efcape  out  of  prifon. 

From  whence  I  would  infer,  that  if  it  were  admitted,  that 
in  this  cafe  Burrtdge^  the  prifoner  at  the  bar,  were  no  more 
than  an  acceflary  after  the  hSt  to  Palmer^  by  having  aflifled 
him  to  efcape  out  of  prifon  when  in  cuftody  for  felony ;  yet 
the  indi£ln>ent  is  good  ;  and  that  it  is  fuflicient  for  it  to  charge 
the  hQ, }  and  if  aiding  and  aflxfting  a  felon  'to  efcape  out  of 
prifon  makes  one  an  acceflary,  then  Burridgt  is  indidled  and 
convided  as  fuch,  and  there  is  no  need  of  mentioning  the 
word  acciffirj  in  the  indictment. 

Bb4  Ther# 
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There  is  only  one  thing  more  remains,  which,  though 
it  does  not  now  immediately  and  dire£Uy  relate  to  the  cafe, 
yet  fince  it  may  in  the  event  happen  to  have  reference  thereto, 
fhould  the  other  fide  prevail  in  bringing  off  the  prifoner,  by  rea- 
fon  of  any  infufEciency  in  this  indifiment  \  and  as  the  court 
was  pleafed  to  ftir  this  point,  and  to  mention  it  to  the  bar, 
with  an  intention  (I  prefume)  that  it  Ibould  be  fpoke  to,  I 
ihall  therefore  endeavour  to  do  io  in  a  very  few  words. 

The  point  is  this  :  fuppofe,  for  argument's  fake»  that  this 
indictment  of  Burridgey  the  prifoner  at  the  bar,  is  in  any 
refpedl  infufficient,  that  lie  ought  to  have  been  indided  as 
accijfary  after  the  fadl,  and  by  the  word  accejfarj\  or,  to  have 
been  indi£ted  for  a  nfcous^  inftead  of  aiding  and  abetting : 
fuppofe,  (I  fay)  that  for  this  or  any  other  infufficiency  in  the 
indiflment,  Burridge  fhould  have  the  opinion  of  the  court  in 
his  favour,  what  would  the  confequence  of  it  be  ? 

And  I  take  it  to  be  very  plain,  to  be  a  fettled  point  of  lav, 
that  the  prifoner  would  be  liable  to  be  indided  and  tried  over 
again ;  and  then  probably  the  like  evidence  whereon  he 
was  convidled  before,  will  convidl  him  again :  for  though 
the  rule  be,  that  a  man's  life  fhall  not  be  put  in  jeopardy 
twice  for  the  fame  crime,  yet  this  holds,  and  is  applicable 
only,  where  the  indiftment  upon  which  the  prifoner  is  tried, 
is  zfufficient  indiftment  j  for  admitting  that  to  be  infufficient, 
or  to  contain  any  miflake,  by  reafon  whereof  the  prifoner 
efcapes,  in  fuch  cafes,  as  all  the  books  agree,  the  prifoner  is 
not  legitimo  modo  acquieiatus^  and  then,  in  the  eye  of  the  law, 
his  life  was  not  in  jeopardy.  The  court  ex  officio  ought,  for 
the  benefit  of  the  prifoner,  to  take  notice  of  the  miflake; 
and  therefore  in  thefe  cafes  the  prifoner  may  be  again  in- 
difted,  though  for  the  fame  offence.  Many  cafes  prove  thts^ 
but  Faux's  cafe,  mentioned  before,  is  very  full  and  exprefs 
to  the  purpofe  ;  it  was  thus  :  Faux  was  indicted  for  murder* 
ing  one  Richard  Ridley  by  poifoning  him,  perfuading  him  to 
take  a  certain  ^drink  mixed  with  a  poifon  called  cantharides, 
in  order  to  make  him  have  a  child  by  his  wife.  The  jury 
found  a  fpecial  verdiA  {viz.)  that  Ridley  was  poifoned  by 
this  poifon,  but  that  Faux^  the  party  indiAed  for  this  murder, 
was  not  prefent  when  Ridley  took  the  poifon.  But  it  appeared 
to  the  court,  that  the  indidment  was  Infufficientj  it  not  being 

aljedgfd 
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aUedged  with  fufficient  certainty,  that  the  party  murdered  took       Rex  ^. 
the  poifon,  therefore  the  court  gave  judgment  for  Faux  the   Burridcb. 
party  indiSed,  quod  eat  Jim  die. 

Whereupon  Vatix  was  indi£ted  a  fecond  time  fer  the  fame 
murder  and  the  poifoning  of  this  Ridley^  to  which  he  pleaded, 
that  he  was  auterfoiis  indi£ted,  tried  and  acquitted  of  this 
murder,  and  pleaded  over  not  guilty  to  the  murder.  But  it 
being  evident,  that  the  former  iadifiment  was  defedive,  in 
not  having  charged  with  fufficient  certainty,  that  Ridley^  the 
perfon  poifoned,  did  receive  and  drink  this  poifon;  the  [  481  ] 
court  determined,  that  Faux  might  again  be  indided  for  the 
iame  hSt  for  the  reafons  above  mentioned ;  and  ypon  this^ 
new  indictment  Faux  was  again  tried,  convi£led  and  adually 
hanged.  So  that  according  to  this  exprefs  refolution,  if  the 
indidment  againft  Burridge  be  infufficient  (as  I  hope  it  is  not) 
he  may  be  indited  over  again  for  the  fame  ofitnce ;  and  if  it 
were  fo  that  he  ought  not  to  be  indited  as  a  principal  felon^ 
but  as  an  acceflary  only;  even  in  that  cafe  it  is  determined  in 
KejL  Rep.  26.  that  if  a  man  be  indicted  as  a  principal  felon 
and  acquitted,  ftill  he  may  be  indiAed  again  as  acceflary 
after  the  fa£t,  but  cannot  be  indified  as  acceflary  before  the 
fad,  becaufe  with  regard  to  an  acceflary  before  the  fad,  who 
advifes-and  procures  the  doing  of  it ;  this  is  as  his  fad  :  but  in 
the  principal  cafe,  it  is  plain  that  Burridge  was  not  acceflary 
before  the  fad,  to  Palmer*s  felony  in  fl:ealing  the  (beep,  but 
only  acceflary  after  the  fad.  It  is  equally  plain,  that  if  this 
indidment  ought  to  have  been  againft  Burridge  for  a  refcue, 
and  if  he  fliould  evade,  for  that  reafon,  the  prefent  profecu- 
tion,  (for  which  there  feems  no  colour)  ftill  he  would  be 
liable  to  be  indided  anew  for  that  refcue,  it  being  a  diflerent 
oflTence  from  what  is  charged  in  this  indidment,  and  confe- 
quently  not  pleadable  in  bar.  From  all  which  it  muft  be 
evident,  how  little  it  will  avail  Burridge  to  get  ofF  upon  an 
infufficiency  in  this  indidment,  feeing  he  plainly  will  never- 
thelefs  be  liable  to  be  indided  over  again. 

To  fum  up  all  in  a  word  or  two :  I  hope  it  now  appears 

that  Palmer,  when  he  was  aflifted  by  Burridge  to  efcape  out 

*  of  prifon,  (the  faid  Palmer  being  under  fentence  oftranfporta* 

|ton  for  feven  years)  was  then  a  felon,  and  continued  fuch 

vatil  histranfportatioo  and  iervice  for  fevcn  years;  that  there 

are 
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Rfx  t'.        are  no  words  *  in  the  4  Gee.  i.  or  anj  other  ftatuce,  intitliag 
Bi'RRiDcr.     Palmer  to  a  ftatute  pardon,  until  he  has  undergone  this  tranC- 
[  *  482  ]      portation  and  fervice  for  fevcn  years  :  that  this  is  grounded  on 
the  rcafon  of  the  thing,  on  the  authorities  I  have  cited,  aad 
upon  the  exprcfs  words  of  the  zdi  of  4  Geo.  i.  and  that  in 
confequence  thereof^  if  Palmer  was,  and  continued  a  felon, 
when   Burrldge  af&fted  him  to  efcapej  this  was  felony  in 
Burridge  to  give  fuch  affiftance.     As  to  the  feveral  exceptions 
to  the  indidment,  I  hope  I  have   anfwercd  them  all,   and 
have  likewife  (hewn,  of  what  fmall  avail  it  will  be  to  the 
prifoncr^  (hould  any  of  thefe  exceptions  fucceed;  fmce  the 
confequence  of  fuch.  fuccefs  would  be  only  a  freih  indid- 
ment  for  a  crime  notorious  to  all  the  country  ;  and  of  which 
the  (ame  evidence  which  was  given  before,  would  again  con- 
y\&,  the  prifoner ;  fo  that  it  would  only  delay  this  tranfporta- 
tion  beyond  fea  for  feven  years,  which  the  fooner  it  is  beguo, 
will  he  the  fooner  ended.     But  what  I  humbly  infift  on  is, 
that  the  point  upon  the  fpecial  verdid  is  plainly  with  the 
crown  ;  thaft  the  indidlment  is  fufficient  notwithflanding  any 
of  the  excep'ions  ;  and  therefore  pray  judgment  for  the  king, 
that  the  prifoner  at  the  bar  may  be  ordered  to  be  tranfported 
for  fevcn  years,  according  to  the  ftatute  of  4  Geo.  i. 

Rffoiuiion  of  On  the  fixth  of  Februaryy  1734*  the  Lord  HardwUkey  Lord 

*  the  court.  Chief  Juftice  of  the  King's  Bench,  delivered  the  refcJution 

of  the  court  in  thefe  words : 

In  the  argument  of  this  cafe  many  objcftions  have  been 
made  by  the  counfcl  for  the  prifoner,  which  going  princi- 
pally to  the  indiftment,  ought  firft  to  be  confidered ;  for  if 
the  indi(Slmcnt   doth    not  contain  a   fufficient  charge,    the 
Th"  .>b-ciion5     verdift  cannot  fupply  it.     Thofe  objeflions  may  be  re'duccd 
iMucbu-  to '.wo    ^^    ^j^j  confidered  under,  two  qucftionsi  //>/?,  What  crime 
I    ^  b7   1       ^^  felony  is  charged  upon  the  prifoner  Thomas  Burridge  by  this 
indictment  ?  Secondly^   Whether  it  be  well  charged,  fo  that 
the  court  can  give  judgment  upon  it  againft  the  prifoner  ? 

r  f^  -v-ncral  ^^  ^°  ^^^  ^^^  queftion,  one  may  conje<fture,  and  it  is  but 

•  .ct^ion.  conjciSlu.e,  that  this    indictment  was  framed  and   intended 

to  be  grounded  upon  the  ftatute  of  6  Geo.  i.  cap.  23-  Je£1.  5. 
which  makes  it  felony  without  benefit  of  clergy  to  aid  or  affift 
felons  coAvid  to  make  their  efcape  out  of  the  cuftody  of  fuch 

perfons 


> 
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trfonS  to  whom  they  have  been  delivered  in  order  to  be       Rsrc;« 

infported ;  but  it  is  fo  plain  that  the  faft  laid  is  not  brought   Burridcai 

ithin  the  material  provifions  of  that  law,  that  it  was  cx- 

efsly  admitted  by  the  counfel  for  the  king  not  to  be  main- 

inable  on  this  foot. 

However,  it  has  been  infifted,  that  wilfully  aiding  and 

lifting  a  felon  convi£l,  adjudged  to  be  tranfported,  and  com- 

itted  to  gaol,  there  to  remain  till  he  fhall  be  tranfported, 

I  cfcape  out  of  fuch  gaol,  is  by  law,  felony ;  and  it  has  been 

It  two  ways,  Firfi^  As  a  new  principal  felony,  fubftantive 

id  diftlnA  from  the  felony  of  William  Palmer^  the  felon 

>nvid:9  who  lay  under  the  judgment  of  tranfportation  ^  or 

fconJfy^  As  acceflary  to  Palmer*s  felony  after  the  fad. 

JWry?,  It  has  been  endeavoured  to  prove  this  offence  to  be 
Dcw  principal  felony  diftinft  from  Palmer^s  crime,  as  a 

»rcacb  of  the  prifon,  and  letting  a  felon  therein  go  at  large ; 

it  as  a  refcue  of  a  perfon  arrefied  and  in  cuftody  for  felony^ 

both  J  which  were  felony  at  common  law. 

But  there  is  no  colour  to  fupport  this  indi£iment  as  for  an      r  j^g^  1 
)ffence  of  breaking  the  prifon,  becaufe  no  breach  of  it  is  laid,   Inanindia* 
pirhicb  according  to  all  the  books  is  in  that  cafe  neoeflary.    fence  of  bitalJ 
AH  tkat  is  faid  here  is,  that  the  prifoner  affifted  Palmer  to  '^^fslfx^l^ 
^cape,  by  meana  whereof  he  did  cfcape,   which  might  be   an  aauii  break- 
•ither  with  the  confent  of  the  gaoler,  or  by  going  out  of  the  *°** 
prifon,  the  doors  being  open;  neither  of  which  would  be  a 
principal   felony  in  the  prifoner.     So  is  Stamford  31.    a. 
%  Inft.  589,  592.  in  my  Lord  Coke's  commentary  on  the  fta- 
tute  di  frangentibus  prifinam^  and  Hale's  PL  Co,  108.  in  all 
whioti  cafes  it  is  agreed,  that  an  a£lual  breaking  muft  be 
alledged. 

We  are  alfo  of  opinion,  that  there  is  no  better  ground  to  •  .  „« 

fupport  this  indictment  as  for  2  reicuc  of  Palmer.     I  believe  for  a  refcue  oft 

no  man  ever  fa w,' either  in  authority,  praflice  or  precedent,  worf"«fcuffit, 

an  indiflmcnt  for  a  refcue  without  the  word  refcu/Kt ;  and  **'  ffo^^ing 

...  nti_  J  r  ..  J    -U     *  equivalent  to  it, 

certainly  that  mult  be  charged,  or  lomething  equivalent  to  it,   muft  be  ufed,  c« 
to  (hew  that  it  was  forcible,  and  againft  the  will  8f ^  the  officer    fordbieTa^Mi 
who  had  the  prifoner  in   his   cuftody.     So  is  Dyer  \b\.  b.   "P^f;^^*'^'*'^^ 
tyeJFs  Precedents^  T\U  Indi^iment^feH.  176.   18 1.     But  not- 
witbftanding  anything  charged  in  this  indiftmcnt,  it  might  be 

a  volun* 
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Rex  v.        a  voluntary  cfcape  by  confent  of  the  gaoler>  as  I  faid  beforty 
BuRRiDGB.     j^jjj  confcqucntly  no  rcfcuc^ 

But  to  this  it  was  faid,  that  to  afltft  a  felon  to  cfcape  oot  of 
prifon,  in  any  manner  or  &^pe,  is  equaUy  mifchievous,  and 
tending  to  obflruct  the  jufiice  of  the  kingdom;  and  the  rule 
is,  intereft  reipubliae  ut  carceres  fmt  in  tuto. 

r  n  ->  This  is  very  true  ;  but  the  inference  drawn  from  it  is  not 
right ;  for  this  will  not  warrant  us  to  invent  or  create  new 
felonies  ;  we  muft  take  them  as  the  law  of  the  land  has  made 
them )  and  if  that  is  defe6live>  it  belongs  to  the  Icgiflature^ 
whofc  proper  power  it  is^'^f  dare^  and  not  to  the  judges^  whofc 
office  is  only  jus  dicerey  to  fupply  tbat  defe£l» 

Stcondly^  The  other  method  taken  to  prove  the  offence 
charged  in  this  indtfiment  to  be  felony,  was  by  (hewing  diat 
the  prifoner  at  the  bar,  by  aflifting  Palmer  to  efcape^  became 
acccffary  to  Palmer's  felony  after  the  fad. 

One  ran  fee  an  ^^^  ^^  ^^^  ^''  of  Opinion,  that  a  man  may  become  an  ac- 
acceiTuryio  »fc.  ceffary  to  a  felony  after  the  faS,  by  afEfting  a  felon  convid. 

lony  after  the  '.  n     t  i  r  \  ^  . 

fita,  by  amdinf;  bcuig  m  cuftooy  under  a  fentence  of  tranfportation,  to  efcape 
bein^Vcuftld;  out  ^  P"f^"  i  provided  it  be  fuch  an  affiftance  as  doth  in  law 
under  fentence     amount  to  a  receiving,  harbouring  or  comforting  fuch  felon. 

of  tranfpoita-  **  ** 

lion,    to   cfcape  out  of  prifon. 

Indeed,  before  the  ftatute  of  i  Anna^pjf.  a.  cap.  9.  if  the 
principal  was  convicled  only  of  a  clergyable  felony,  and  had 
his  clergy  allowed  \  or  flood  mute,  or  peremptorily  challenged 
above  the  number  of  twenty  jurors,  the  acceflary  could  not  be 
arraigned ;  by  this  means  acccflaries  to  very  flagrant  crimes 
frequently  avoided  all  manner  of  puni(hmcnt ;  and  therefose 
the  act  provides,  that  in  all  thofe  cafes  it  (hall  be  lawful  to 
proceed  againft  any  acceflary,  either  before  or  after  the  faS, 
in  the  fame  manner  as  if  fuch  principal  felon  had  been  attainted 
thereof,  notwithftanding  any  fuch  principal  felon  ihall  be  ad- 
mitted to  the  benefit  of  his  clergy,  pardoned,  or  otherwife 
delivered  be^re  the  attainder. 

[  486  J  The  great  objeftion  to  this,  and    which   has    been    much 

laboured  by  the  counfel  for  the  prifoner,  is,    that  at  the  time 

of 


Dc.Tcrm.  S,  Michaelis,  1735. 

of  this  faft  committed.  Palmer  was  no  felon,  and  confequcnt-        Rbx  v, 
ly  there  could  be  no  acceflary  where  there  was  no  principal ;    BraaiDCE. 
for  that  the  allowance  of  the  benefit  of  the  ftatute,  and  fcn- 
tence  of  tranfportation  given  thereupon,  do,   without  more, 
in  judgment  of  law,  amount  to  a  pardon* 

This  objedion  opened  the  way  to  a  very  wide  field  of  argu- 
ment concerning  the  effed  of  the  allowance  of  clergy,  without 
adual  burning  in  the  hand,  before  the  ftatute  of  ^Geo,  i. 
€ap.  II.  for  tranfportation  of  felons ;  and  what  alteration  has 
been  made  by  that  ftatute  in  the  law  upon  this  head. 

I  ihall  not  fpend  the  time  of  the  court  by  entering  into  a 
detail  of  this  matter,  as  it  ftood  before  the  ftatute  of  4  Geo.  i. 
becaufe  it  will  not  diredly  lead  to  the  judgment  to  be  given  in 
the  prefent  cafe ;  but  I  ftiall  choofe  to  refer  you  to  three 
tafes,  in  which,  being  taken  together,  you  will  find  all  the 
hiftory  and  learning  of  the  law  on  this  topick  fully  dated  by 
infinitely  abler  hands ;  by  my  Lord   Hobart,   in  the  cafe  of 
Searl  verfus  IVs/HamSj  p.  a88.  by  my  Lord  Chief  Juftice  Ho/t^ 
in  the  cafe  of  the   appeal  between  Jrmflrong  and  Lijle^   pub- 
liQied  at  the  end  of  Kelynge  93.  and  by  my  Lord  Chief  Juftice 
Treby^  with  admirable  clearnefs,  in    the   trial  of  the  earl  of 
jyartuici  for  the  murder  of  Mr.  Coote^  in  the  fourth  volume  of 
the  Staie  Trials^  p.  383.      The  fubjecl  has  been  fo  much 
cxhaufted  by  thefe  eminent  fages  of  the  law,  that,  without 
repeating  their  reafoning,  I  ftiall  only  make  ufe  of  the  conclu- 
fion  from  them  in  anfwer  to  this  objedion,  and  that  is,  that 
by  the  true  conftruftion  as  well  as  the  words  of  the 'ftatute  of      I  4^7  J 
xS  Eliz.  cap,  7.  which  takes  away  delivery  to  the  ordinary   7/ailuai'burn-* 
and  purgation,  burning  In  the  hand ^  as  well  as  the  allowance  of  J^"5  in  thehan<j, 
clergy,  was  neceflary  to  the  prifoner's  difcharge  from  the  fe-    allowance  of 
lony,  and  to   conftitute  the  ftatute-pardon  (as   it  has  been   ccflSy'todlf?** 
called)  in  all  cafes  where  bylaw  burning  in  the   hand  ought   f^Mrf/*^*  h"' 
c^uaUy  to  take  place.     Therefore,  before  the  aft  of  4  Geo,   i ,    felony  j  and 
if  an  ofFender,  after  clergy  allowed,  had  efcaped  before  he  had    fore4  Oeol  1/ 
been  burnt  in  the  hand,  I  hold  clearly  that  he  would  ftill  have   fcJJde"aVi?r  °^" 
remained  a  felon  convi£l ;  and  a  ftranger  by  unlawfully  re-    clergy  aiiowci, 
ceiving  or  comforting  him,  might  have  become  acceflary  to   f^rehelTa^a  bJcn 

burnt  in  the 
hand,  he  would  have  continued  a  frion,  and  a  ftranger  by  unlavCTully  receiving  hfm»  &c.  might  hav« 
^come  acccffary  to  hi3  felony  after  rhe  iii\. 
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Rex  v.       bis  felony  after  the  hSt.     This  moft  plainly  appears  by  the 

BuRRiDCB.     ^foiu^jon  ^^f  jhg  Judges  delivered  by  my  Lord  Chief  Jufticc 

Tniy^  in  my  lord  Warwick's  cafe  which  I  have  mentioned. . 

But  to  this  dodrine  fome  obje£tions  were  made,  drawn 
from  the  very  cafes  which  I  have  mentioned.  And  firft  it 
was  objected,  that  in  the  cafe  of  Searlznd  ff^Uiams^  my  Lord 
Hoharty  and  the  whole  court  of  common  pleas  held,  that 
Searl  was  intitled  to  the  full  effed:  of  his  ftatute-pardoot 
though  he  only  had  clergy  allowed,  and  was  noc  burnt  in  the 
hand. 

To  this  I  anfwer :  This  refolution  was  very  right,  becaufe 
be  was  clerk  in  holy  orders,  who  by  the  ftatute  is  exempted 
from  being  burnt  in  the  hand  ;  and  therefore  it  doth  not  con- 
tradii^  my  rule,  to  which  you  obferve  I  added  this  limitation, 
in  all  cafes  where  by  law  burning  in  the  hand  ought  a^ually  to  takt 
place.  Agreeably  to  this  my  Lord  Hobart^  juft  at  the  end  of 
the  cafe,  hath  thcfe  words :  where  the Jlatute  faysy  after  burning 
r  488  ]  i^  ^^^  hand  according  to  the  flat ute  in  that  behalf  ^' it  imports 
**  where  burning  ought  to  be.'* 

adObjeSf.  That  the  king  may  pardon  the  burning,  and  yet 
the  offender  (hall,  in  that  cafe,  have  the  full  benefit  pf  the 
difcharge. 

jfnjiv.  This  likewife  is  within  the  conftruftion  pf  the  fta- 
tute,  and  the  rule  I  laid  down  ;  for,  the  pardon  interpofing, 
it  is  not  a  cafe,  where  by  law  burning  in  the  hand  ought  to 
take  place. 

2d.  ObjeH.  That  admitting  burning  to  be,  in  fome  degree, 
neceflary  to  the  difcharge  by  the  ftatutc,  yet  it  is  not  to  be 
undtrdood  of  a^ua I  burnings  but  only  of  the  judgment  qusJ 
cauterizetur  \  and  the  judgment  of  tranfportation  which  had 
been  given  againft  Palmer  in  this  cafe,  is  at  leaft  equal  to 
that. 

Jnfw.  But,  as  no  authority  or  judicial  opinion  was  cited 
for  this,  fo  there  is  no  ground  for  it.  It  is  contrary  to  the 
words  of  the  ftatute  of  i8  Eliz.  which  fays,  after  clergy  allowed 
^nd  burning  in  the  hand,  not  after  being  adjudged^  or  ordered  to 
be  burnt  in  the  hand.     It  is  contrary  to  the  opinion   of  the 

judges 
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judges  in  the  ear)  of  fyarwicVs  cafe,  and  contrary  to  the  form  Rex  9. 
of  pleading  auterfiits  lonviii  of  manflaugbtir  to  an  appeal  of  Burriogi, 
murder^  for  there  the  appellee  doth  not  only  fet  forth  the 
judgment  of  allowance  of  clergy,  (^  quod  in  l^gva  fu&  manu 
tmairiziiur^  but  goes  on  and  (hews  the  execution  of  it  by 
tmrning.  So  is  the  plea  in  the  cafe  of  Am^rong  and  Lljlt^ 
Xefynge  93. 

4/A.  ObjtSf.  But  from  the  report  of  this  cafe  of  Armjlrong 
and  Lijky  a  further  objection  was  taken ;  for  there  it  is  allow- 
ed by  my  Lord  Chief  Juftice  Holu  that,  if  a  man  be  conviSed  [  489  J 
of  manflaughter,  and  prays  the  benefit  of  his  clergy,  and  the 
court  refpite  it  upon  a  curia  advifare  vultj  and  remand  him  to 
gaol,  he  may  plead  it  in  bar  to  an  appeal ;  and  yet  in  fuch  a  cafe 
there  can  have  been  no  burnings  oor  fo  much  as  a  judgmtnt 
for  burning. 

Anfix).  This  is  certainly  law,  and  warranted   by  the  cafe   wiierebythe 
of  Burgb  ycffMS  Holcro/i  in  4  G;.  45,46.  but  it  doth  in  no  tfZ^'coTt^l 
wile  impugn  my  rule;  for  it  depends  upon  a  particular* reafon,   prifoner  con. 
which  has  no  relation  to  the  general  queftion,  and  which  is   iiaughcer  has 
cxprcfsly  given  in  the  report,  {viz.)  that  the  delay  or  doubt  of  ^d°em°^^"„'^ 
the  court  Jhall  nevtr  turn  to  thipr£Judicc  of  the  party.     My  Lord    ^"  clergy,  or  if 
Chief  Juftice //(9/r  goes   further,  and  admits,  that  if  a  man   edit,  and  ihe" 
fiiould  be  conviaed  of  manflaughter,  and  the  court  fliould  not   « "k^  ?o  "rccar4 
call  him  to  judgment,  whereby  he  would  not  have  theoppor-   ^f'^^y  cHis*  «» 
tunity  of  derpanding  his  clergy,  which  he  is  not  to  have  with-    and  Acwn  fpc! 
out  a  demand ;  or  at  Icaft  if  he  had  demanded  it,  and  the  court  f?"^'  ^.^'^  "''^ 

'  ^  turn  to  tJie  prc- 

ihouid  make  no  record  of  it,  yet  he  might  plead  it,  fhewing  i"^j'«  ^^  »^e 
the  fpecial  matter  ;  becaufe  it  is  the  delay  and  default  of  the 
court,  which  fhall  not  occafion  a  detriment  to  the  prifoner. 
But  none  of  thefe  cafes  prove  anything  againft  the  general 
rule;  and  it  is  obvious  to  obferve,  that  they  might  as  well  be 
produced  to  prove,  that  the  prayer  of  clergy^  or  allowance  of 
clirgy^  is  not  neccflary  to  the  difwhargeby  the  ftatute,  as  that 
burning  in  the  hand  is  not  fo. 

Thus  the  law  being  clear,  that  burning   in  the  hand  was    Alterations 
tieceflary   before  the  making    of  the   aft  o{  j^Geo.   i.  for   Tcl^^'i.^^x' 

tranlportation 
ef  felons,  whereby  the  judgment  of  tranfportatlon,  with  regard   to  perfons  conviftcd  of  clergyable 
/etoniet,  is  plainly  and   dearly  put  only  in  tijc  plkcc  of  the  judgment  for  burning  in  the  hand,  nut 
in  the  pla;;e  Mi  actual  burning* • 

tranrportation 
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Rex  'a.  tranrportation  of  felons,  let  us  nbw  inquire  what  alteration  ba 
BuRRiDCE.  jj^gj^  introduced  by  this  newftatute«  Upon  this  the  queftion 
L  49  i  jg  211  fliort,  whether  it  has  put  the  judgment  of  tranfportatioB 
in  the  place  of  a^ual  burning  in  tbi  band  or  only  in  the 
place  of  the  judgment  for  burning  in  tbi  bamd^  If  it  has 
put  the  judgment  of  tranfportation  in  the  place  of  aHud 
burning  in  the  handy  then  the  obje^on  is  right,  that  Pahur 
was  difcharged,  and  become  no  felon ;  if  it  has  put  it  only  in 
the  place  of  the  judgment  for  burning  in  the  bandj  then  the  ob- 
jedion  is  ill-founded,  and  Palmer  remained  a  felon  conviS  not 
pardoned. 

Now  the  words  and  intention  of  the  ftatute  are  as  plain  as 
any  compofition  or  piece  of  writing  can  pofliblybe,  that  the 
judgment  of  tranfportation  is  put  only  in  the  place  of  the  judg' 
ment  for  burning  in  the  hand\  and  the  a£lual  tranfportation  ani 
fervice  in  the  plantations  is  put  in  the  place  of  the  aGual  burning. 
The  very  firft  claufe  in  the  ftatute  is,  ^^  that  the  court,  infiead 
^^  of  ordering  (that  is,  adjudging)  a'ny  fuch  offenders  to  be 
**  burnt  in  the  hand,  may  order  and  direft  that  fuch  ofFenden 
*'  (hall  be  fent,  as  foon  as  conveniently  may  be,  to  fome  of 
*'  his  majefty's  colonies  and  plantations  in  America^  for  the 
**  fpace  of  fevcn  years ;  and  that  the  court  before  whom  they 
*'  were  convi6ied,  or  any  fubfcqucnt  court  held  at  the  fame 
*^  place  with  like  authority  as  the  former,  fhall  have  power 
*<  to  convey,  transfer  and  make  over  fuch  offenders,  by  order 
<^  of  court,  to  the  ufe  of  any  perfon  or  perfons  who  fhall  con- 
"  traft  for  the  performance  of  fuch  tranfporution,  to  him  or 
*'  them,  and  his  and  their  affigns,  for  fuch  term  of  feven  years." 

One  would  have  thought  this  had  been  plain  enough ;  but 
thelegiflature,  in  order  to  declare  their  own  meaning,  and  put 
it  beyond  all  doubt,  have  added  a  fubfequent  claufe,  whereby 
r  491  1  itisenaQed,  "  that  where  any  fuch  offenders  (hall  be  tranC- 
**  ported,  and  (hall  have  ferved  their  refpcftive  terms  according 
**  to  the  order  of  any  fuch  court  as  aforefaid,  fuch  fervices 
**  (hall  have  the  eff*ed  of  a  pardon  to  all  intents  and  purpofes, 
•'  as  for  that  crime  or  crimes  for  which  they  were  fo  tranfport- 
<^ed,  and  (hall  have  fo  ferved  as  aforefaid."  I  will  forbear  to 
comment  upon  this  claufe,  becaufc  I  cannot  make  it  clearer: 
one  may  turn  and  (hew  a  very  plain  thing  ia  different  lights, 
but  it  is  impoflible  to  make  it  more  plain. 

But 
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But  to  this  an  objection  was  made  .by  the  prifoner's  counfcl, 
chat,  it  being  only  an  affirmative  claufe,  without  any  nega- 
tive words,  cannot  take  away  any  difcharge  fuch  felon  ordered 
to  be  tranfported,  would  have  been  intitled  unto  without  it ; 
and  ihat'he  is  abfolutely  difcharged  by  the  precedent  claufe  in 
this  ad,  which  takes  away  the  burning  in  thi  hand. 

To  which  I  anfwer,  that,  though  I  admit  that  a  new 
affirmative  law,  without  negative  words,  (hall  not  in  many 
cafes  repeal  or  take  away  the  force  of  a  former  law  fubfifting 
before  that  was  made,  and  independent  of  it  \  yd  an  affirma- 
tive claufe  in  an  adl  of  parliament  may  explain  and  reflrain 
otlier  claufes  in  the  fame  ad  of  parliament :  the  whole  ad 
muft  be  confirued  together  and  intire,  and  when  the  legifla- 
ture  have  declared  their  own  fenfe,  and  given  their  own  ex- 
pofition  at  what  time  the  intended  difcharge  or  pardon  (hall 
take  efTcd  it  is  not  in  the  power  of  the  Judges  to  make  it 
take  efTed  fooner,  and  render  this  claufe  wholly  nugatory. 

Bat  what  is  the  difcharge  enaded  by  the  former  claufe,  and 
how  is  the  burning  in  the  hand  taken  away  ?  is  it  taken  away 
nhfolutelyy  or  only  y«^  modo?  moft  clearly  only  fub  m$d9. 
Another  thing  is  fubftituted  in  the  place  of  it ;  in/lead  oi  being 
ordered  to  be  burnt  in  the  hand,  the  offender  flfaU  be  ordered  to 
be  tranfported  to  fome  of  his  majefty's  plantations  for  feven 
years ;  but  that  judgment  muft  be  carried  into  execution,  as 
the  judgment  in  lieu  of  which  it  comes  was  to  have  been 
before  \  and  if  it  had  ftood  merely  upon  the  force  of  this  firft 
claufe,  I  (hould  have  thought  the  con ftrudion  would  have  been 
juft  the  fame. 

So  much  of  the  debate  at  the  bar  turned  upon  this  point, 
that  I  have  thought  fit  to  fay  thus  much,  in  order  to  fettle  the 
law  upon  it,  and  to  prevent  any  mifapprehenfion  that  might 
arife  from  the  judgment  the  court  is  about  to  give  in  this 
caufe,  as  if  any  doubt  remained,  whether  a  man  might  aflift  a 
felon  convid,  lying  in  gaol  under  fentence  of  tranfportation, 
to  break  prifon,  or  refcue  hi  n,  or  receive  or  harbour  him, 
without  incurring  the  guilt  of  felony.  Such  a  notion  going 
abroad  might  greatly  v/eaken  the  fccurity  for  the  cuftody  of 
fuch  felons. 

Vol.  HI.  C  c        '  But 


BVRRIDGB, 


In  what  cafes, 
and  under  what 
circumftans.es, 
an  aHirmative 
law,  without  ne« 
gative  words, 
may  repeal  or 
take  away  the 
force  ot'  a  for- 
mer law. 


C  49»  ] 
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But  after  all,  the  judgment  of  the  court  will  fall  under  the 
fecond  general  queflion,  which  is^  whether  the  offence  be  welt 
charged  in  this  indictment,  fo  a^  that  the  court  can  give  judg- 
ment upon  it  againft  the  prifoner  ? 

I  have  already  (hewn,  that  this  indidtaent  cannot  be  fup- 
ported  as  for  a  felony  in  brtakingthe  pri/orty  or  refcuing  Palmer \ 
therefore  nothing  remains  but  to  confider,  whether  it  has 
fufEcientljf  charged  this  kji  offence  of  an  accejfary  to  Palmer's 
felony  after  the  h&. 

And  we  are  all  of  opinion  it  has  not  ^  and  that  It  is  roate«> 
rially  defeiflive  in  many  things  neceffary  to  an  indidment 
agatnft  fuch  an  accefiary. 

Firjly  It  is  not  charged  that  the  prifoncr  at  the  bar  knew  that 
Ptilmer  was  guilty,  or  convicted  of  felony  :  this  is  an  efiential 
ingredient  in  all  indidments  againft  a  perfon  who  becomes  an 
acceflfary  after  the  faS,  by  receiving  harbouring  or  comforting 
a  felon.  So  is  BraUon^  lib,  3.  De  Corona^  cap.  13.  feH*  i.  &  a* 
Stamf  41.  ^.  3  Injl.  138.  Hale's  PL  Ci-  218.  Co.  Ent.  56,  57. 
Raji.  43.  b,  47.  a.  50,  53,^.  54.  a.  This  general  rule  has 
not  been  difputed,  but  fome  diftinAiotis  have  been  taken  to 
excufe  the  want  of  it  in  this  indiftmcnt ;  asfirft,  that  it  ap- 
pears here  that  Burridge  was  a  fellow  prifoner  in  the  fame  gaol 
with  Palmer^  and  therefore  it  niuft  be  prefumed  he  had  no- 
tice of  Palmer*^  felony  or  convidlioii. 


In  aUindia- 
meiic^  ig^inil 
one  for  being 
I'.cpfl'^ry  aficr 
the  fadt,  by  re- 
ceiving, )ur- 
bnuringt  Aec>  a 
felon,  it  is  ne- 
cciT4i7  to  charge, 
thil  thf  dc.ru. 
dint  Jcni->*   l!»e 
princip.il  was 
g[uilt>  ur  con- 
v1dfd  o>  tVlojiyj 
and  the  omif- 
fi"n  of  this  ne- 
cr.ijr)  ingredient 
i>  n«">t  to  be 
helped  by  the 
finding  of  the 
verUid  \  cf^^- 
cially  i/  ihe  vcrdi^  dues  not  6ad  the  uQ,  o(  notice,  bot  only  \«'bjt  it  evidence  thereof. 

Jr^.  But  this  appears  by  the  fpecial  verdi£t  only,  and  not 
by  the  indi<5lment :  and,  as  I  faid  at  firft,  the  verdi<3  cannot 
fupply  a  material  defedl  in  the  charge;  neither,  if  the  queflion 
was  upon  the  verdidl,  Ihould  I  think  it  fufHcient ;  becaufe  it 
is  not  the  fa^  of  notice^  but  only  evidence  of  it.  So  in  the  cafe 
of  the  King  and  Phmmcr^  Kelynge^  in.  it  is  laid  down  by 
my  Lord  Chief  Juftice  Holt^  that  the  jury  might  well  have 
found  that  the  fuzcc  in  that  cafe  was  difvhargcd  againft  the 
king's  officers;  but  fince  they  have  not  found  that  matter, 
we  are,  fays  he,  confined  to  what  they  have  found  pofitively, 
and  are  not  to  judge  the  law  upon  the  evidence  of  a  fa£i,  but 
upon  the  fa£l  as  it  is  found<  Thus  alfo  was  the  re- 
L  494  ]        folution  of  the  court  in  the  late    cafe  of  The  King  and  Hug- 

gins,  Afich*  4  Geo»  2.  B.  R. 

Secondly, 
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Secondly^  Another  diftinaion  made  was,  that  it  appears  by  ^^^^^^ 
the  indiamcnt  thai  Paltmr  was  conviacd  by  vcrdia  in  the 
fame  county  in  which  the  offence  of  the  acccffary  is  charged 
to  have  been  committed,  and  the  law  prefumes  notice  to  all 
ii>  the  fame  county,  but  not  in  a  foreign  county.  For  this 
fitzherbertj  tit.  Corom  PI.  377.  Slam/^  41, >.  ^nd  Hale's 
Pl.C.2ii.  wore  cited. 

jfrtfiu.  The  note  in  Fitzh.  is  mentioned  to  be  in  fJlhry 
term,  i^^  £Jw.  2.  but  I  cannot  find  any  fuch  cafe  or  opinion 
in   Maynard'f  l^ar-booi  of  that  term;  bcfides  it  is  a  very 

loofc  note,  and  fcs^rc^ly  intelligible : "  Nota^  That  if 

"  a  man  is  indiacd  of  ^  refcqe  of  a  perfon  outlawed  in  the 
**  fame  county,  he  (hall  lof^j  life  and  member,  otherwilc  if  in 
**  another  county."  Nothing  \s  hgx^  faid  of  notice^  and, 
fakcn  generally,  the  paflage  is  certainly  not  law  :  but  fup- 
pofe  this  to  be  loofely  faid  in  one  or  two  books,  yet  it  is  a 
harfh  dodrine,  and  I  cannot  find  any  judgment  founded  uporx 
it;  nay  it  is  ftrange,  how  fuch  a  diftinaion  could  be  made 
at  common  law  upon  the  point  of  knowledge  in  the  acceflary  \ 
|>eg9^fe,  befoft  the  ftatute  of  2  o  3  Edw.  6.  cap.  24.  W9s  made, 
any  per(or\^  who  in  one  county  received  a  felon  that  had  com- 
mitted a&fony  in  another  county,  could  not  be  puni(hed  at  2^1) 
for  want  of  trial,  and  confequently  the  fqAicicncy  ofnotta  could 
at  th^t  tim^  n^ver  cqme  in  queftion  in  fych  a  cafe. 

And  therefore  my  Lord  Haley  though  be  fets  it  down  as 
the  opinion  of  fome  others,  yet  gives  his  own  opinion  to  the 
contrary.    The  whole  paragraph  runs  thus  : — "  Every  receijjt       [  495  ] 
**  to  make  an  acccffary,  muft  be,  knowing  himU  be  fuch  j  but 
•*  if  a  man  be  attaint  of  felony  in  the  county  of  A.  the  law 
^^  prefumes  notice  thereof  in  the  fame  county ;  therefore  the 
•*  receipt  of  him  in  the  fame  county  feems  acceffary  ;  contra^ 
**^  ir  in  another  coi^nty.     V'ldetur  cognhto  requtfita  in  uiroque^ 
And  I  take  thefc  latter  words  to  be  his  (a)  own   fentiment.   W  Seethe 
I  have  feen  a  manufcript  note  of  a  very  learned  judge  upon  ?cr.b!d  t"m  the 
this  paffage  in  Hale's  PL  C,  in  the  following  words:—"  Atls   l^flftt" tf  W 
*'  femhle  que  tiel  legal  notice  rCeJl  fuffi^ient  a  /aire  un  criminal^    Common  >'iea% 
«  cement  foU  fujfficient  f  rendre  luy  rejponfsble  in  matter  civil:    hxLW.'^^'Ly 
«  coment  cjl.  doubt  en  cet:  iffuit  il  w'eft  acceffary  fans  aaual   ^^""'^'V'"' 

,,       .,  ,  \    e\  \  KCJ.M  ter  8 argu« 

"  notice.       bee  alfoDi3//«//,  (lalt  edit.)  530.  Stamf.  gt*         .mtnx^zai:     s 

C  c  2     ■  Mr.  *''"" 
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Rbx>v.  Mr.  Lamkardf  in  his  Jtjflici  of  Ptoit^  hath  this  paflagr^ 

BwRMoc*.  ^.293.  *' There  is  fomc  opinion,  that  a  man  iliall  be  an 
*^  acceflary  for  receiving  a  felon  attainted,  (efpecially  in  the 
*^  fame  county)  though  he  know  not  of  the  attainder  at  all ; 
<^  for  every  man,  fay  they,  is  bound  to  take  knowledge  of  a 
f^  matter  of  record,  at  leaft  in  the  fame,  though  not  in  a 
*'  foreign,  county.  But  Bralion  very  reafonably  requires  € 
"  right  and  direct  knowledge  in  the  parties  to  make  them  ac- 
**  ccflary,  as  well  in  the  one  cafe  as  the  other ;  for  albeit  a 
*^  record,  and  efpecially  the  pronunciation  of  an  outlawry,  be 
*<  fo  notorious,  that  every  man  may  eafily  come  to  know  the 
•*  fame,  yet  were  it  an  over^great  extremity  that  each  man 
••  (hould,  upon  the  peril  of  his  own  life,  inform  himfelf,  and 
•*  take  underftanding  of  it.*' 

r  aq6   1         ''^^'^  reafoning  of  Mr.  Z/7m^tfr^  appears  to  be  very  judici^^ 

ous  ;  and  upon  the  whole  of  this  point  we  all  think,  that  the 

agiin^  one  as       truc  way  of  undcrAanding  thefe  books  is,  that  an  outlawry  or 

Jia!^'7?cU>iy^,^   attainder  in  a  particular  county  may,  as  the  cafe  may  hap. 

byrcc«iving,&c.   pen  to  bc  circumftanccd,  be  fome  evidence  to  a  jury  of  notice 

the  principal,  «•         •        t       r  t  .  . 

if»howasout-  to  an  acccilary  in  the  fan^e  county;  but  that  it  cannot,  with 
urnfcdTn'hc  ^"y  reafon  or  juftice,  create  an  ahfolute  legal  prefumption  ^ 
fame  county,  it  notice^  fo  as  to  excufc  the  not  charging  the  fadt  to  bc  done 

ought  10  appear,     /. .     •  /•  .        i     •        i_      •     jtl  •     •     i 

that  the  parry     >/^wj  ov jctcTiur  in  ihc  mdictment,  as  it  is  here. 

receiving,    &c. 

did  it  fciei.s  oi  f^icntcr,  otherwifeit  will  not  amount  to  an  abfolute  Jegai  peefumptiOB,  fii  as  to  excoif 

fuch  omillion* 

Ikfidcs,  if  this  could  be  fo,  the  fa6t  charged  in  this  indict- 
ment to  be  done  by  the  prifoner.  Is,  in  ftridnefs,  not  charged 
to  be  done  in  the  cpunty  of  Somerfet^  where  the  convi&ion 
was :  it  is  laid,  that  after  the  judgment  of  tranfportation 
Palmer  was  committed  to  the  cuftody  of  the  keeper  of  his 
majefty's  gaol  at  Ivckhsjicr^  in  the /aid  county^  there  to  remain 
until  he  {hould  be  tranfported  ^  and  that  afterwards,  to  wit, 
on  fuch  a  day,  Thomas  Burridge,  at  Ivelebejier  af ore/aid^  (with- 
out faying  in  the  faid  county)  wilfully  and  felonioufly  aided 
and  a/&(led  him  to  efcape  out  of  the  faid  gaol. 

Jifesf rJou^  Now  it  is  not  laid,  that  this  faft  of  aiding  and  ajjifting  was 

the  coujity  be  donc  with  force,  nor  that  Burridge  was  prefent  at  the  efcape ; 

Jct\he"Jufr'  and  therefore  the  aid  and  affiftancc  might  bc  afforded  in  a 

whertthcuaii  jigjccnt  county,  and  we  cannot  take  notice,  that  the  whole 

Vt!fgmttA  t04C  '  **  • 

liiatlKiadidiawt  be  Uid  to  bc  ia  cam  pjwdicl*)  otbcrwiic  inchrilcaict* 

townftiifi 
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ownfliip  or  vill  of  IvtkheJUr  is  in  the  county  of  Somtrfef;       Rvx  ^. 

Sid.  345,  P^hr  rer6x%  LmH  in  aJ/Sin^Jh^  Salop  wzs  in  the  B^'^^Jooe. 
nargin,  and  tbc  declaration  fet  forth  the  promife  to  be  made  r  mqj  1 
rptiJ  Sdtpi  without  iaying  fradiB\  or  in  cmf  pradi£f^ 
vhicb  the  court  held  to  be  well  enough  in  a  declaration,  and 
hat  the  form  in  the  Cooiinon  Pleas  is  always  fo,  but  declared 
bat  it  would  clearly  be  ill  in  criminal  cafes,  Pafcba.  12  ^.  3. 
S.  R.  Rijc  verfus  Fcffet^  it  was  held  that  in  an  indidment, 
f  the  county  Is  in  the  margin,  and  the  place  where  the  fa£l  is 
iippoied  to  have  been  committed,  is  not  faid  to  be  in  com^ 
Wmt^  it  is  ill,  but  that  it  would  be  good  in  a  declaration. 

TbirJfyy  Another  exception  was,  that  it  is  not  alledged  that 
Palmtr  was  in  prifon  for  the  fame  felony  whereof  be  was  con- 
Vided,  or  for  anj  ftlony  at  the  time  the  prifoncr  at  the  bar 
affifted  him  to  make  his  efcape* 

The  anfwer  given  to  this  was,  that  in  the  fpecial  verdidl 
h  is  found  that  the  prifoner  did  wilfully  ^d  and  affift  William 
Pakiirj  fo  biing  in  cufiody  as  rforefaid^  to  efcape  out  of  the  (aid 
gsol. 

But,  as  I  faid  before,  the  finding  of  the  jury  will  not  aid 
the  tndidhnent,  and  therefore  this  is  no  anfwer ;  and  we  all 
think  that  for  this  omiflion  the  charge  is  uncertain  ;  for  it  may 
be  true,  that  in  January  Palmer  was  committed  upon  the 
udgment  of  tranfportation,.  and  in  OSlober  following  (as  it  is 
liere  laid)  the  prifoner  at  the  bar  might  affift  him  to  efcape, 
ind  yet  he  might  have  been  legally  difcharged,  and  again  com- 
mitted for  another  matter,  as  in  trefpafs,  i^c.  in  the  mean 
time.  In  Dter  364.  b.  which  I  mentioned  before,  it  is  laid 
that  the  officer  cepit  far  arrejlavlt  the  prifoner,  ^  ipfum  infalva 
fu&  cufioiia  aitunc  iff  ibidem  habuit  &  cujiodivit^  quoufque  the 
defendants  ipfum  i  cujlod*  pradiif  felonict  ceperunt  &r  refcujfer^. 

Another  exception  was  uken  to  this  indi£lment  for  want  of     [  49^  ] 
being  laid  vi  Csf  armis* 

TThe  anfwer  to  which  was,  that  it  is  aided  by  the  ftatutc  of  Quer.  whether 
37  H.  8.  cap.  8.  but  the  cafes  upon  this  are  fo  various,  and   lIl^I^*o'r  on'li* 
difagree  fo  much,  whether  the  want  of  vi  i^  armis^  or  only  ^f  the  words 

.  t    f        t         «•    e^         f    ?/•  I-    *  glaJilf,  baculit 

of  the  words,  vtz.  gladus^  bacuus  cr  cultellis^  which  was  the   &  cuiteiiis,  be 

by  the  ftatuce  of 
37  H.  8.  cap.  8.  aided  in  indidmentf  of  this  nature. 

anticnt 
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Ri)c  V.  tntient  form,  are  aided  by  that  ftatute,  and  it  is  a  point  of  fo 
BuRKiDQB.  great  confcquence,  that  we  thinic  it  more  proper  tQ  decline 
giving  an  opinion  upon  it,  till  a  cafe  (hall  happen  wherein  it 
(hall  be  necefTary  to  be  determined  ;  for  at  prefent  we  are  of 
opinion,  that,  upon  the  other  exceptions  before  mentioned, 
the  indi^ment  is  infufficient.in  law^  and  judgment  oi^nqot  b? 
given  upon  it  againft  the  prifoner. 

This,  being  ^he  opinion  of  the  court,  givc5  rife  to  a  fubfe- 
qucnt  confideration,  what  judgnient  ought  to  be  given  for  the 
prifoner,  whether  to  difcharge  him  of  this  indifiment,  or  to 
qua(h  it?  And  we  are  all  agreed  that  judgment  ought  ;o^ 
given  to  difcharge  the  prifoner  from  this  indidment, 

I  cap  find  bi|t  one  cafip  wherein  it  wa^s  done  otherwifc,  and 
that  was  Tie  King  againft  Keites,  Hill  8  JV.  3.  B.  R.  5  Med. 
287.  Skin.  666,  At  the  gaol-delivery  for  the  county  of 
lyUtSy  Mr.  Kiites  was  indided  of  murder  at  common  law,  and 
alfo  on  the  ftatute  of  ftabbing,  for  killing  his  fervant  i  and  a 
fpecial  verdift  was  found,  which  being  removed  into  this 
court,  the  queftion  was,  whether  the  fad  amounted  to  murder, 
or  only  manflaughter  ?  after  two  arguments,  the  court  thought 
the  fpecial  verdict  was  fo  uncertain  and  iqiperfedt,  that  no 
judgment  could  be  giv^n  upon  it)  and  a  dou()t  feems  tp  b^v^ 
aiifcn,  whether  g  venire  facias  de  novo  could  be  awarded  in  a 
[  499  3  <^apital  cafe.  To  avoid  this  queftion,  my  Lord  Chief  Tuftice 
i/<7/rhimfelf  on  the  laft  day  of  the  term  took  fcveral  exceptions 
to  both  the  indiclmciits,  for  which  a  riile  was  made  that  they 
CiouU  be  quaflicd.  I  have  caufed  a  fearch  to  be  made,  and  no 
judgment  is  entred  on  the  record,  but  I  have  found  the  rule 
ill  the  office  boqk,  and  the  prifoner  was  bailed  to  appear  at  the 
next  alTifcs.  This  palled  on  the  laft  day  of  the  term,  and  I 
do  not  find  by  my  manufcript  report  of  the  cafe,  which  w^$ 
taken  by  a  very  learned  hand,  that  any  oppofition  was  made 
by  cither  fide  to  the  quafhing  of  the  indiftment.  The  ground 
the  court  went  upon  fccms  to  have  been,  that  KelUi  wac  cer- 
tainly found  guilty  of  felony  in  killing  ^  man;  but  what 
kind  of  felony  it  was,  whether  myrder,  or  an  aggravated  man- 
(laughter,  was  uncertain ;  and  therefore  it  was  ^t  to  be  left 
ppen  to  fome  method  pf  (-^-examination. 


» 


But 
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c;. 


but  the  prefent  cafe  dijffi'rs  matertalfy ;  for  as  this  indifhneht  Ret 

has  not  will  thrn^d  a  felony,  fo  the  fpecial  verdiA  has  not  eer^  Bu  r  ri  ncB» 

tmiA  found  ahy  upon  thfe  fafts  therein  ftated  ;  and  therefore  where  the  in. 

ic  is  totally  uncertain  whether  the  prifoher  at  tbc  bar  be  guilty  nut  wen  diitgei 

of  any  felony  at  all,  or  only  of  a  mifdemeanbr.     Suppofe  the  ?plcu74?d7<i*'* 

prifoner  had  demurred  to  this  indiSmcnt,  and  the  king's  at-  certainly  found 

.       ,  ,  ■">'  up^'n  the 

torney  had  joined  in  demurrer,  and  the  matter  of  law  had   fads  therem 
been  argued,  the  judgment  given  thereupon  muft  have  been   fcqucnt"  ic7i"* 
a  iudfi;ment  of  acquittal.  So,  I  apprehend  it  would  have  been,   t»nccrtaiQ  *hc. 

•  r    I        .  1.1  1  ,  /^  Iher  the  priforl. 

if  the  jury  had  found  1  general  verdict  that  he  Was  guilty^   crbegwiUyof 
and  afterwards  the  judgment  had  been  arrcfted  for  dcfefts  in   ^i^  o'r  oniiy  oft 
the  indidment.     And  the  like  reafon  does  in  juftice  hold  here.   miniemeanor$ 

•'  /  or  wherein  fuch 

cafe  Che  prifonel* 
deiDtirt  to  the  indlf^m^ht)  ind  the  Attorney  General  joins  In  demurrer  whereon  the  matter  in  la# 
is  Argued  ;  or  where  the  jury  hat  found  a  general  verdi£t  chat  the  prifoner  is  guilty,  and  afte*-wards 
judgment  is  arrefted  for  defects  in  the  indidmenct  in  all  thefe  cafes  the  judgment  given  mu'i  be  a 
judgment  of  acquittal;  but  this  wiU  be  no  bar  to  another  Indidtment  coullicuting  a  uiderent 
offence. 

From  hence  no  inconvenience  can  arife ;  for  this  judgment  [  5^^  J 
can  only  go  to  the  fa&  here  charged ;  but  will  be  no  bar  to  a 
new  indictment  containing  a  fad  fo  defcribed^  and  charged 
widi  fuch  circumftances  as  to  conftitute  a  difFerent  offence. 
Therefore  upon  the  whole  matter  judgment  muft  be  entered 
for  the  prifoner,  and  he  muft  be  difcharged  from  this  indi«El- 
menC» 

Note ;  at  the  prayer  of  the  king's  counfel,  the  return  to 
the  habeas  corpus  was  read,  whereby  it  appeared  that  the  pri* 
foner  ftood  lilcewife  charged  with  a  commitment  by  a  juftice  of 
peace  to  Ivelchejler  gaol  for  a  mifdemeanor,  of  which  he  had 
confeflTed  himfelf  guilty  before  the  juftice  ;  he  was  therefore 
remanded  back  to  Newgate^  to  be  there  kept  in  fafe  cuftody 
until  he  (hould  be  from  thence  difcharged  by  due  courfe  of 
law.  After  which  the  prifoner  was  indided  anew  at  the  next 
aflifes  held  for  the  county  of  Somer/etj  and  being  convicted  on 
fuch  indictment,  was  tranfported  for  feven  years. 

The  indi^flment  on  which  the  prifoner  was  tried  a  fecond 
time,  being  fettled  by  advice  of  counfel,  was  as  follows  : 

Somerfetjhlre.      ^T^  H  E  jurors   for  our  fovcreign  lord 

JL     the   king,  upon  their. oath  prefent,  \ 

that  heretofore,    that    is   to    fay,    at    the    general.. quarter 

(eilions   of  the  peace  of  our  fovereign  lord  the  icings  held 

at  IVellsy  in.  and  for  the   count/  of   &m#f^«  lipph    Tittf- 

2  day 
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I^Ex  V.  J^  (to  wit)  the  ttev^nth  day  of  Januarj^  in  the  fiftli  year  of 
Bvatt iDGi.  ^^  y^ijj  Qf  j^j.  fovercign  lord  Georgt  the  fecond,  by  the  grace 
of  God,  of  Gnat  Britmny  France  and  Inland^  king,  defender 
of  the  faith,  and  fo  forth,  and  in  the  year  of  oar 
[  501  ]  Lord  one  thoufand  feven  hundred  and  thirty-one,  before 
TTjmas  Carew,  efq;  James  Stride^  efq;  Ticmat  Coward^ 
efq;  Richard  Comes^  efq;  William  L^ng^  efq;  yc/epk  Brtwn^ 
efq;  IViUiam  Churchey^  efq;  JVilliam  J^nis^  efq;  Thomas 
Palmer^  efq;  Adam  Martin^  efq;  Philip  Sydenham^  efq;  and 
others  their  fellows,  juftices  affigned  to  keep  the  peace  of 
•ur  faid  lord  the  king  in  the  county  aforefaid,  and  alfo 
to  hear  and  determine  divers  felonies,  trefpafles,  and  other 
mifdemeanors  committed  in  the  fame  county,  and  fo  forth,  by 
the  oath  of  Thomas  Cooke^  Gabriel  Pyltaffe^  Henry  Guyy  WilSam 
C^un/elt  John  Linthorny  Henry  Cojensy  Thomas  Sampfon^  Thorns 
Perryy  Edward  Coxj  Thomas  Pulmore^  Henry  TVoolfordy  Jdm 
Wefty  James  Moore^  Ifrael  Glifimty  mitiam  fVear^  Henry  Ftflnr, 
JRichard  Baggj  Jofeph  Bernard^  Richard  KnowUsj  Thomas  I^avifrn^ 
William  Sehvay  and  JohnBathy  gentlemen,  good  and  lawful  men 
of  the  county  aforefaid,  impanelled,  fworn  and  charged  coin- 
quire  for  our  faid  lord  the  king,  for  the  body  of  the  county 
aforefaid,  it  was  prefented,  that  ffllliam  Palmer^  of  Over- 
Jlowey^  in  the  zoMnty  of  Somerfety  labourer,  on  the  twelfth  day 
of  November^  in  the  fifth  year  of  the  reign  of  our  fovereiga 
lord  George  the  fecond,  by  the  grace  of  God,  of  Great  Britm^ 
France  and  Ireland^  king,  defender  of  the  faith,  and  fo  forth) 
with  force  and  arms,  and  fo  forth,  at  Overjiowey  afore&id,  one 
ewe  (beep  of  the  value  of  fix  (hillings,  of  the  goods  and  chat- 
tels of  a  perfon  unknown,  then  and  there  being  found,  then 
and  there  felonioufly  did  fteal,  take  and  carry,  againft  the 
peace  of  our  now  faid  lord  the  king,  his  crown  and  dignity, 
and  fo  forth. 

And  the  jurors  aforefaid,  now  fworn  here,  upon  their  fatd 
oath  further  prefent,  that  at  the  fame  general  quarter-fe/Iions 
of  the  peace  of  our  faid  lord  the  king,  held  at  Wells^  in  and  f^i 
the  faid  county  of  Sometfety  upon  Tuefday  the  eleventh  day  of 
r  5^^  ]  y^^^^y  *"  ^'^  fift^  year-aforefaid,  the  aforefaid  William  Pal- 
mer^  was  duly  tried  and  convided  of  the  felony  above  mention- 
ed, charged  upon  him  as  aforefiiid  %  and  that  it  was  then  and 
tbcK  adjudged  1^  tb^  fame  vourt,  that  the  fiud  William  Pakur 

ihould 
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Ihould  bfe  tranfpdrted  for  tfic  ipacc  of  fcvcn  ywrs,  according   ^  ^^  '^^ 
to  the  form  of  theftatute^,  as  by  the  record  thereof  and  pro- 
ceedings mnaioing  amongft  the  records  of  the  general  quarter- 
fcCons  of  the  peaoe  of  the  iaid  county  i^fSom/rfitj  ac  fVi/ls^  in 
the  county  aforefaid,  it  doth  more  fully  appear. 

And  the  jurors  aforefaid,  opw  fworn  here,  upon  their  faid 
oath  ftirther  fay,  that  the  aforefaid  fyHliam  Palmer^  being  fo  as 
aforeiaid  tried  and  convided  of  the  faid  felony,  was  then  and 
there  (to  wit)  at  the  fame  general  quarter-feflions  of  the  peace 
of  our  faid  lord  the  king,  held  at  JVttts.,  in  and  for  the  county 
aforefaid,  upon  7uefdajf  the  faid  eleventh  day  of  January^  iti 
the  fifth  year  aforefaid,  committed  by  the  fame  court  to  his 
itiajefty's  gaol  at  Ivelchefler^  in  the  county  aforeCiid,  upon  and 
in  execution  of  the  faid  judgment  for  the  felony  aforeiaid. 

And  the  jurors  aforefaid,  now  fworn  here,  upon  their  faid 
oath  further  preient,  that  Thomas  Burridge^  late  of  Chard^  in 
the  county  of  S$merfet^  taylor,  being  a  prifoner  in  his  Qiajefty's 
gaol  at  Ivtlchijltr  aforefaid,  in  the  county  aforefaid,  on  the 
diirteenth  day  of  O^iober  in  the  fixth  year  of  the  reign  of 
our  faid  fovereign  lord  king  George  the  fecond,  and  well 
inawing  that  the  aforefaid  William  Palmer,  then  aJf9  a 
prifoner  in  the  faid  gaol^  had  been  conviSled  of  end  committed  to 
the  faid  geal^  in  txecution  of  and  for  the  felony  aforefaid^  and 
did  then  and  there  remain  fo  convicted  and  committed  upsn  and 
in  execution  of  the  faid  judgment  for  the  faid  felony  at  aforrfaid^  after- 
wards, that  is  to  fay,  on  the  fame  thirteenth  day  of  OSlobet^  in  [  50J  J 
the  fixth  year  of  his  faid  majefty's  reign  aforefaid,  with  force 
and  arms  at  Ivelchefter  aforefaid,  in  the  county  aforefaid^  did 
wilfully  and  felonioufly  refcue  the  faid  William  Palmer,  then 
a  ud  there  being  in  the  faid  gaol  fo  convi^ed  and  conunitted  upon  and 
in  execution  of  the  faid  judgment  for  the  faid  felony  as  aforefaid^ 
from  and  out  of  the  faid  gaol,  fo  that  he  the  faid  iniiiam 
Palmer^  did  make  his  efcape  out  of  the  faid  gaol,  and  then  and 
there  did  wilfully  and  felonioufly  aid  and  afTift  the  faid  fFiUiam 
Palmer^  then  and  there  being  in  the  faid  gaol  fo  convicted  and 
committed  upon  and  in  execution  of  the  faid  judgment  for 
the  faid  felony  as  aforefaid,  in  making  his  c«cape  out  of  the  faid 
gaol ;  and  that  the  faid  IHlliam  Palmer^  by  the  aid  and  aiTift-  9 
afnce  of  him  the  faid  Thomas  Burridge,  did  then  and  there  make 

Vol.  III.  .      C  c  5  his 


Dc  Term,  8.  Michaclis,  173^, 

Rex  V*        bi8  efcape  from  and  out  of  the  (aid  gad,  and  go  at  largti  (A 
BuRRioolti     vit,  at  helcbefitr  afordaid^  im  the  (§tmtf  rf^rtfmd. 

And  the  jurors  afbrefaid,  now  fwom  here,  upon  their  UA 
oath  further  fay^  that  the  (aid  Thomas  Burridgef  being  a  prifoner 
in  his  majefty's  faid  gaol  at  Ivikbtfter  aforefaid,  in  the  county 
aforefaid,  on  the  faid  thirteenth  day  of  ORtAtr^  in  the  faid 
fixth  year  of  tht  reign  of  his  faid  majefty  our  fovereign  lord 
king  Giorgi  the  fecond  as  aforefaid,  afterwards,  that  is  to  fay, 
on  the  fam«  thirteenth  day  of  Onober^  in  the  dxtb  year  of  his 
(aid  majeftyS  reign  aforefaid^  with  force  and  arms  at  Ivel" 
r  JJ04  ]  chejier  aforefaid^  in  the  county  aforefaid,  did  wilfully  and  fie- 
lonioufly  break  tbifaidgaol^  and  refcue  the  faid  fVilKam  Palmer^ 
then  and  there  being  in  the  faid  gaol  fo  convifted  and  con- 
mi  ttcd  upon  and  in  execution  of  tbi /aid  judgment^  for  the  faid 
felony  as  aforefaid,  from  and  out  of  the  faid  gaol,  fo  that 
he  the  faid  IflUlam  Palmer^  did  make  his  efcape  out  of  the  faid 
gaol,  and  then  and  there  did  wilfully  and  felonioufly  Aid  and 
affift  the  faid  Jf^tUiam  Pabmr^  then  and  there  being  in  the  (aid 
gaol,  foconvided  and  committed  upon  and  in  execution  of  the 
*  faid  judgment,  for  the  faid  felony  as  aforefaid^  in  making  hil 
efcape  out  of  the  faid  gaol,  and  that  the  faid  ff^tlliam  Palmer^ 
by  the  aid  and  affiftance  of  him  the  faid  Thomas  Barridge,  did 
then  and  there  make  his  efcape  from  and  out  of  the  faid  gaolf 
and  go  at  large,  to  wit,  at  IveUheJier  aforefaid,  in  the  count  j 
aforefaid,  againft  the  peace  of  our  faid  lord  the  king,  his 
crown  and  dignity. 
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f/^iu  V.  Nutt^  p.  62,  at  the  end,  add 

In  /^^  V.  ii^tf/j.  Lord  ^^i/liy  obferved  that  the  cafe  of 
Cajs  V.  Rudekj  as  reported  by  Ftrnonj  was  wholly  mif- 
'  reprefented;  that  by  the  printed  cafes  in  the  Houfe 

of  Lords  in  December  16929  it  appeared,  that  Cafs 
did  make  a  title  in  January  1691  by  conveyance  then 
executed,  that  Tilly  died  in  1692,  and  the  earth* 
quake  did  not  happen  till  July  1692 ;  and  fo  far  from 
Rudele  not  having  fufficient  efFe6^s  of  TiUy  in  his  handf , 
the  decree  ftated,  that  Rudele  had  by  his  anfwer  ad- 
mitted he  had  then  in  his  hands  700/.  rcfidue  of  the 
purchafe-money ;  and  the  decree  for  payment  was 
founded  on  a  good  title  having  been  made  to  him  of 
'    '        the  premifles* 

Fellows  V.  Mitchell^  p.  83.  at  the  end  of  note  (1).  add 

Vide  tamen  S4HUer  v.  HMs^  %  Bro.  Cha.  Rep.  1 14. 

thid^  at  the  end  of  the  cafe,  add 

(2}  The  bill  was  filed  by  one  truftee  againft  the  other 
and  the  ceftuique  trufisy  to  be  difcharged  from  the  truft 
on  payment  of  what  he  had  adually  received  ;  and 
it  was  fo  decreed,  Reg.  Lib.  A.  1705.  fol.  171. 

Harvey  v.  Harvey^  p.  125.  marg.  ref.  dele 
Barnard.  103.  109. 

Perhns  V.  Micklethwaitey  p.  2y6»^t  the  end  of  note  (x)  add 
lo  confequence  of  what  fell  from  the  Lord  Chancellor, 
a  bill  was  filed,  and  the  caufe  of  ff^e/l  v.  Olipbani 
came  on  to  be  heard  befo.e  Sir  LJoyd  Kenyon,  at  th« 
Rolls,  on  2d  June  1785,  when  his  Honor  expreiled 
his  concurrence  with  the  cited  cafe»^and  that  it  would 

be 
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be  too  much  to  extend  the  words  l>y  conj^Simc  b^oni 
their  natural  import ;  and  therefore  declared  that  the 
moiety  of  the  legacy,  which  furvived  to  B.  on  the 
death  of  A.  vefted  abfolutely  in  B.  and  did  not,  on  bis 
death  under  the  age  of  21,  furvive  to  £*• 

TwiJUton  V.  Griffith^  P*  3'3-  *^  the  end  of  the  cafe,  add 
( 1 )  As  to  cofts,  fee  Gwymn  v.  HeaUn^  ub.  fup. 

Blandy  v.  Widmore^  p.  324.  at  the  end  of  note  (i),  add 

Vide  tamen  Kirkman  v.  Kirkmarty  2  Bro«  Cha.  Rep.  ^5. 

Northey  v.  Strange^  p.  342.  to  the  cafes  in  note  {2)9  add 
Pier/on  v.  Gametic  2  Bro.  Cha.  Rep.  38. 

Bijhop  of  lyincbe/ler  v.  Knight^  p.  4P7.  at  the  end  of  note  (2)  oM 
Et  vide  IViUiams  v.  Duke  ojf  Bolton^  poft.    3  vol.  268. 
note  (i). 

Wind  V.  Jeykll^  p.  575.  to  note  (f)  add 
Vide  Carte  v.  Gzr//,  3  Atk.  176. 

Holditch  V.  Mj/iy  p.  696,  at  the  end  of  the  cafe,  add 
Vide  Kempe  v.  AntiU^  2  Bro.  Cha.  Rep.  11. 

Pleydell  v.  Pleydell^  p.  750.  at  the  end  of  the  cafe,  add 

(i)  Reg.  Lib.  B.  1 72 1.  But  in  Sbepheardy.  Lejfmgham^ 
29  O£loher  1 75 1.  Lord  HardvJ'icke  obferved  that  in 
PleydiUy.  Pleydell^  the  former  limitations  being  to 
fons,  the  dying  without  "  iffue"  muft  mean  «*  fuch 
"  iffuc"  /./.  "fons"i  and  that  cafq  therefore  did 
not  turn  on  any  general  dodlrine,  that  the  conftroc- 
tion  of  "  dying  without  iflue'*  was  different  in  li- 
mitations of  perfonal  eftate  and  of  real,  as  ftated  by 
P.  jyilliams. 

Hawkins  v.  Holmes^  p.   772.  note  (i)  dele  what  relates  ta 
IVhit church  v.  Bevis. 

Savile  r.  Blackcty  p.  778.  note  (i).  001.4.  line  13.  a/ier 
**  TFilliam  and  Diana**  read  **  in  the  conveyance/* 
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CONTAINED   IN   THE 


THIRD        VOLUME. 


Such  ofthi  Canttnts  as  hav^  the  Litter  (N)  added  mt  the  End^  refer  to  the  Notes ^ 
ivhifh  are,  for  the  moft  fart,  taken  from  the  Reporter*  s  Manufcrift,  and 'were 
never  before  printed* 


9batement«  Sebfbo^ 

ACommiflion   being  granted  to 
examine  witnciTes  at  Jitters,  the 
plaintifF  died,    by  which,    in 
Ib-idnefs   the   fuit   abated,  but   the 
witnefTes  were  examined  there  before 
notice  of  the  plaintiff's  death;  the 
examination   held   regular,    though 
one  of  the  witneiTes  was  yet  living. 
Page  195 
See  Tit.  1f%amiWtion, 
If  the  defendant's  time  for  aniWering  be 
otft,  the  court  will  order  proceed- 
ings to  be  revived.     So  though  the 
defendant  by  his  anfwer  infills  that 
the  plaintiff  is  not  entitled  to  revive ; 
for  this  ought  to  be  (hewn  either  by 


I      plea  or  demurrer ;  but  if  in  fuch  cafe 

I     it  appears  at  the  hearing,  that  the 

plaintiff  had  no  title  to  revive,  he 

cannot  have  a  decree.  Page  348 

See  ^nttDtt,  plea  and  IDtmuxxtt, 


9betance. 

Though  the  freehold  of  lands  cannot 
be  kept  in  abeyance,  but  mull  veft 
in  fomcbody,  yet  there  is  no  fuch 
rule  with  regard  to  perfonal  ellates, 
which  may  remain  in  fufpencc,  and 
wait  till  a  contingency  happens.  305 

Lands  are  devifed  to  /f.  and  S^  and 

the  heirs  of  the  furvivoi:>  in  tru/l  tQ 

fell;  though  the  inheritance  be  in 

abeyance, 

•  Cc 
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ateyahc»?>  yet  the  truftces  by  a  fine 

may  make  a  good  title   by  eftoppel. 

Page'ni 


Objuration. 

The  nature  and  confequcnces  of  abju- 
ration by  the  ancient  common  law. 
Protcftant  diflcnters  made  liable 
thereto,  by  35  £//«.  cap.  \,  feS,  2. 
but  exempted  from  them  by  the 
toleration  aft,  or  i  W.  l^  M.  fl.  i, 
cap.  18.  38,  39  (N) 


9cceflatt>.       See     more    under 
^^incfpai  axct  9cce([atr. 


titl« 


There  may  be  an  acceflary  to  an  ac* 
ceHary  before  the  faft*  but  not  to 
an  acceflary  after  the  faft.  475 

^ccotint. 

Where  the  child  of  a  freeman  of  London 
is  to  make  his  eleftion  whether  he 
wJll  abide  by  the  will  or  by  the 
cullom,  he  is  not  obliged  to  elefl  un- 
til after  the  account  taken.   124  (N) 

In  a  decree  of  fureclofure  againft  an 
infant,  though  the  infant  has  fix 
months  after  he  comes  of  age,  to 
ilicw  caufe,  ^r.  yet  he  cannot  ravel 
into  the  account,  nor  even  redeem, 
but  only  Aiew  an  error  in  the  decree. 


3^ton. 

A  /.ire  facias  is  not  in  nature  of  a 
new  aftion;  but  a  continuation  only 
of  the  old  one.  1 48 

Where  the  plaintiff"  has  firll  brought 
his  aftion  at  law  againft  the  defend* 
ant,  and  has  bail,  the  court  of  Chan- 
cery will  not  grant  a  ae  exieat  re^num. 

314  (N) 

CJ^ofi    en  Aaion,       See   Sflignmcnt, 
IbsiXQw  anil  f^v^^. 


9liemptfon   of  a   iLes8C[f« 
HegacF- 


9omtnf(trato^ 

A  baftard  dies  intcftatfc  Without  wife 
or  i/Fue,  and  leaving  a  perfonai 
eflate  ;  the  king  is  intitled,  and  the 
ordinary  of  course  grants  adminiftra- 
tion  to  the  patentee  of  the  croHH. 

PH'  33 
A  church  Icafe  for  three  lives  is  grant- 
ed to  a  baftard  and  his  heirs,  who 
dies   without   ifiue,    and   inte!late ; 
what   (hall  become  of   this    leafe? 

.      ......  33. 34  (N) 

An  admnuilration  is  granted  during  the 

minority  of  four  infant  children,  one 

of  whom  being  a  daughter,  marries 

an  hulhand  who  is  of  age ;  the  ad- 

miniHration  is  not  determined.      St 

So  where  an  infant  execatrtx  being  un- 
der feven  teen ,  admmiftration  is  grant- 
ed,  and  the  infant  marries  an  hufband 
of  age ;  this  does  not  determine  the 
adminiftration,  by  the  opinion  of  the 
Lord  /Tiflf^,  Chancellor,  and  Raymond » 
Ch.J.  contrary  to  the  opinion  in  5  Cj, 
29  which  feems  to  have  been  extra- 
judicial, and  is  not  taken  notice  •£ 
by  cotemporary  reporters,  88 

So  if  adminiib-ation  be  granted  duriag 
the  minority  of  four  infants  #  and  one 
dies;  this  does  not  determine  the 
adminiftration,  contrary  to  the  opi- 
nion in  5  Co,  BrudeneVs  cafe.         89 

In  a  bill  for  an  account  of  the  perfonsd 
ellate  of  J,  S.  tho"  the  perfon  who 
has  a  right  to  adminiller  to  J.  S.  be 
a  party,  yet  this  is  not  fufficient  with- 
out adminillration  adlually  taken  out. 

One  fues  as  admmiftrator  to  J.  S.  with- 
out Ihewing  that  f.  S.  died  inteftate; 
yet  an  adminillration  taken  out  of 
the  archbifliop's  court  (hall  be  intend- 
ed to  be  a  good  adminillration.     370 

Adminiib-ation  granted  in  a  foreign 
court  (as  in  Paru)  not  taken  nodce 
of  in  oar  courts.  371 

J.owt$ 
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^.  owes  mon^y  by  fevcral  judgments 
and  bonds,  and  dies  inteilate ;  his 
adminlftrator  pays  the  judgments 
and  fome  of  the  bonds,  and  pays 
more  than  the  perfonal  eftate  amounts 
to ;  what  the  adminiftrator  paid  on 
the  judgments  mu(l  be  allowed  him  ; 
but  as  to  what  he  paid  on  the  bonds, 
he  muft  come  in  pro  rata  with  the 
pther  bond  creditors,  Pagt  400 


%t\x\ttxt- 

Where  the  wife  fues  the  hufband  for  a 
fpecific  performance  of  her  marriage 
articles,  and  that  he  may  fettle  fach 
and  fudi  lands  upon  her  in  jointure, 
it  b  no  bar  to  her  demand  ,that  (he  hks 
eloped  with  an  adulterer;  much  lefs 
if  this  be  not  by  the  hullsand  put  in 
ilTue  in  the  caufe.  269 

An  inftance  where  the  reconciliation  by 
the  hufband  after  the  wife's  going 
away  with  the  adulterer,  was  (peci- 
ally  pleaded,  and  the  plea  allowed. 

273  (N) 

Why  a  hulband  does  not  forfeit  his  te. 
nancy  by  the  curtefy  on  leaving  his 
wife,  and  living  in  adultery,  as  a 
wife  forfeits  her  dower  by  elopement, 
i^c,  276 


J,  having  feven  children,  makes  an  ex- 
ecutor in  trufl,  and  devifes  to  each 
child  one  7th  of  his  peribnal  eilatc ; 
one  of  the  children  dies  in  ^.'s  life- 
time, and  one  of  the  fix  furviving 
children  has  been  advanced  by  the 
father  in  his  life-time  ;  yet  this  child 
fiiall  take  his  full  fhare  of  the  7th 
part,  without  bringing  what  he  had 
before  received  into  hotchpot.       1 24 

The  father  is  the  only  judge  of  what  is 
a  proper  advancement  for  his  child 

285 

Inconsiderable  fums  occafionally  given 
to  a  child,  not  to  be  deemed  an  ad- 
vancement,  or  any  part  thereof.  Thus 
maintenance  money,  or  an  allowance 


made  by  a  freeman  to  his  (on  at  the 
univerfity,  is  not  to  be  taken  as  any 
part  of  the  child's  advancement ;  nor 
putting  out  a  child  apprentice  ;  but 
the  father  buying  an  office  for  his  fon, 
though  but  at  will,  as  a  gentleman 
peniiofter's  place,  or  a  commiflion  in 
the  army,  thefe  are  advancements 
fro  tanto.  Pagi  3I7  (N) 

See  more,   tit.  HonDOtt. 


An  advowfon  defcending  to  aA  heir  is 
real  aHets,  and  (as  it  feems)  extend* 
ible  in  an  Elegit,  40 1 


SffiMbftO^i^atl). 

Where  a  mafter  reports  any  thing  as  ad- 
mitted, by  either  of  the  parties, 
which  report  is  afterwards  excepted 
to ;  the  report  muft,  prima  fa<ie,  be 
'  taken  to  be  true,  and  requires  at 
leaft  an  affidavit  to  faliify  it.  142  (N^ 

Affidavits  allowed  to  be  read  for  a  pa* 
ten  tee  of  a  new  invention,  npon  a 
motion  to  difTolvc  an  injun£Uon,  on 
coming  in  of  the  anfwer.  255 

A  precedent  of  a  ne  exeat  regnum  being 
granted  on  affidavits,  though  there 
was  no  bill  in  court  whereon  to  ground 
the  writ,  3'3  (N) 

9ge,  ann  XfAazn  an  infant  (bUi  b^bc 
^10  9sc,   fee  tit.  ^aroi  IDemur. 


9s«cemcttt   0^  Articles:     See   alfo 
Agreements  on  Marriage, 

One  articles  to  buy  land;  and  the  title 
is  under  a  will  rot  proved  in  equity 
againft  the  heir ;  yet  in  fome  cafes 
equity  will  compel  the  purchafer  to 
accept  the  title.  190 

Money  agreed  to  be  laid  out  in  land, 
ihall  be  taken  as  land,  and  go  to  the 
heir;  and  no  difference  v.herc  the 
money  thus  agreed  to  be  laid  out  and 
fettled,  is  depofited  in  the  hands  of  , 


traiUcs. 


Cc^ 
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trnftees,  and  where  it  remains  in  the 
hands  of  the  covenantor  ;  the  agree- 
ment binding  in  both  cafes,  and  mak- 
ing it  as  land.  Pay  2H 
Whatever  for  a  valuable  confideration 
is  covenanted  to  be  done,  fliall,  in 
equity,  be  looked  on  as  done  :  thus 
money  agreed  to  be  laid  out  in  land 
Ihall  be  taken  as  land  ;  U  f  couvfr/o, 

y/.'s  f.ither  article?  with  a  carpenter  to 
pay  him  looo/.  to  build  a  houfe  on 
hib  ellutc  ;  the  carpenter  covenants  to 
build  it,  J,  dies;  the  heir  of  J, 
fnali  compel  the  buildingof  the  houfe, 
and  the  executor  to  pay  for  it,      223 

Though  by  a  deed  5  /.  /#r  cmt,  fer  aau, 
was  agreed  to  be  allowed,  yet  it  ap- 
pearing that  the  money  liad  been 
placed  in  the  gcvcrnmcnt  funds, 
which  \iclded  but  4/  percent,  the 
court  reduced  the  hitercll  to  4/.  per 
cent»  227 

30,000/.  is  covenanted  to  be  laid  out 
in  land  ;  the  money  need  not  be  laid 
out  altogether  upon  one  purchafe,  biit 
if  laid  out  at  feveral  tinVes  it  is  fufti- 
cient ;  and  if  the  covenantor  dies, 
having  after  the  covenant  purchafed 
fonic  lands  which  arelc*t  to  dcfcend, 
this  will  be  a  fatiifaitlion  pro  taMt$. 

228 

An  agreement  was  /igned  by  the  parties, 
an  1  by  cunfent  made  an  order  of 
ccujrt,  to  fubmit  to  fuch  decree  ab  the 
court  fhould  make,  and  neither  party 
to  bring  his  appeal :  yet  the  caufe 
was  allowed  to  be  reheard.  242 

An  executor  in  trufr,  who  had  ho  lega- 
cy, an  J  where  the  execution  of  the 
tiuic  was  likely  to  be  attended  with 
trouble,  at  firll  refufcd,  but  after- 
.wards  agreed  with  the  reiiduary  le- 
gatees, in  confideration  of  100  gui- 
neas, to  act  ill  the  executorfhip,  and 
he  dying  before  the  execution  of 
the  truil  was  compleated,  his  execu- 
tors brought  a  bill  to  be  allowed  thefe 
ICO  guineas  out  of  the  trull  money  in 
their  h^nds  j  tiiC  court  di fallowed 
the  demand.  251,  25  2  (N) 

An  attorney,  on  behalf  of  his  client  the 
uefendontj  proQiifcs  to  pay  500/.  to 


the  plaintiff ;  this  being  done  hj  ^ 
authority  of  the  client,  the  attorney 
is  not  liable,  but  only  the  clientj 
Seeus^  if  the  attorney  had  no  authori- 
ty from  his  client  to  make  this  en- 
gagement. PitgiZ'J'J 

Brokers  or  fadlors  who  aft  [or  agree] 
for  their  principals,  not  liable  in  their 
own  capacities.  279 

A  truft  clLite  was  decreed  to  be  fold  for 
the  payment  of  debts  and  legacies, 
and  to  be  fold  to  the  beft  purchafer.' 
A,  articles  to  buy  the  eilate  of  the 
truftees,  and  brings  a  bill  to  compel 
them  to  perform  the  contraft*  The 
truftees  by  their  anfwer  difclofe  the 
matter ;  the  court  will  make  no  new 
decree  but  leave  the  former  decree  to 
be  purfucd.  2S2 

Agreement  ivhen  to  bt  performed  injpecie 
andiA/ben.  Kot» 

I  A  bill  lies  to  compel  a  fpecific  perfonn- 
9 nee  of  an  award,  where  the  fMrty 
fubmitting  has  received  the  money» 
in  confideration  whereof  he  is  to  con- 
vey the  eilate  fued  for.  187 

Where  the  hafband,  for  a  valuable  con- 
fideration, covenants  that  his  wife 
fltall  join  with  him  in  a  £ne ;  this 
court  will  .enforce  a  performance  of 
fueh  covenant.  1S9 

^4tre,  If  it  appears  to  be  impoffible 
for  the  hufband  to  procure  the  con- 
currence of  his  wife.  ibid,  (N) 

Difference  between  awards  to  pay  mo- 
ney, and  to  do  any  thing  collateral ; 
and  why  a  bill  in  equity  may  be  pro- 
per only  to  compel  a  [fpecifickj  per- 
formance of  the  latter.  19a 

A  bill  in  equity  lies  not  to  compel  a 
fpecifick  performance  of  an  agree- 
ment to  pay  money  in  confideration 
of  h.^ving  ftifled  a  profecution  for 
felony  ;  fecufy  if  to  llop  a  proiecutiou 
at  law  for  a  fraud.  279 

L Underhand  A^ reement ,  in  what  Cafe  ibt 

Court  re/u/e/i  to  Jet  one  ajide. 
A,  treated  for  the  marriage  of  his  fon, 
and  in  the  fcttiement  on  the  fon  there 
was  a  power  refcrvcd  to  the  fiither  ta 

j'.intorv 
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jointare  any  wife  whom  he  (hould 
itiarry,  in  200/.  pfr  ann.  paying 
I  OCX)/,  to  the  fon.  The  father  treat- 
ing about  marrying  a  fecond  wife^ 
the  fon  agreed  with  the  fecond  wife's 
relations  toreleafe  the  1000  A  and  did 
releaie  it ;  but  took  a  private  bond 
from  the  father  for  the  payment  of 
this  loco/.  Equity  would  not  fet 
afide  this  bond,  becaufe  it  would 
t>e  injurious  to  the  firfl  marriage, 
which  being  prior  in  time  was  co  be 
preferred.  Pa^e  66 


Jigrumemti  on  Marriage* 

5y  marriage  ardcles  money  is  agreed  to 
be  invelied  in  a  purchafe,  and  fettled 
on  A.  in  tail,  remainder  to  >/.  in  fee. 
J.  has  neither  wife  nor  ifTue,  and 
might  by  a  fine  only  difpofe  of  the 
lands  if  fettled ;  yet  the  court  (the 
J40rd  King)  would  not  order  the  mo- 
ney to  be  paid  to  A.  a  fortiori  he 
would  not,  if  there  were  either  wife 
or  i/Tue.  1 3 

9ut  note ;  this  appears  to  be  contrary 
10  the  opinion  of  the  Lord  Matcies- 
fields  and  alfo  to  the  prefent  pra^ice. 

14  (N) 

Ji^  covenanted  on  his  marriage  to  lay 
out  3000/.  in  the  purchafe  of  land, 
and  to  fettle  it  on  himfelf  in  tail,  re- 
ipaiudcr  to  B,  y/.  purchafed  the 
luanor  of  D.  with  this  3000/.  and 
never  fettled  it,  but  fufiered  a  reco- 
very thereof  5  as  the  covenant  was  a 
iicDon  the  land,  {o  the  recovery  fuf- 
fered  thereof  difchargcd  the  lien,  and 
barred  B.  of  the  benefit  of  the  cove- 
nant and  the  remainder.  1 7 1 

T^e  father  tenant  for  life,  remainder 
to  the  fon  in  tail,  with  remainder 
o\ct.  The  fon  is  £n  infant,  and  on  an 
advantageous  match  being  propofed 
for  the  ion,  the  father  and  infant  fon 
join  in  marriage  articles,  and  the 
latJier  only  covcjjatus,  that  within  a 
y*.'ar  alter  the  fou's  coming  of  age, 
x\k^  fatlier  and  fon  will  join  in  a  fine 
and  recovery  of  the  family  eJlate  to 
leveral  ufcs.  The  infant  fon  fcals 
ike  cist^^  sjA  within  a  year  after  he 


comes  of  age,  joins  with  his  father 
in  a  fine  and  recovery,  Lut  no  deed 
to  lead  the  ufes  is  to  be  found  ;  the 
infant  ion's  fcaling  thefe  articles  not 
fuiHcient  to  declare  the  ulcs  of  the 
fine  and  recovery.  fage  206 

Sir  P.  9".  tenant  for  life,  remainder  to 
his  fon  R^  T.  for  life,  remainder  to 
his  firft,  ^r.  fon  in  tail.  Sir  P,  T. 
by  indenture  tripartite  between  him- 
felf, his  fon  R.  and  J,  S.  covenants 
to  levy  a  fine  of  the  prcmifes,  but  R. 
the  fon  only  fealed  the  deed  without 
joining  in  any  covenant ;  this  no  fur- 
render,  nor  relcafe ;  nor  conie- 
quently  any  deftru6\ion  of  the  con- 
tingent remainder  to  the  ^fkf  l^c. 
fonofiJ.  210  (N) 

1500/,  in  the  hands  of  the  wife's 
truflees,  and  500/.  in  the  hufband's 
hands,  is  covenanted  to  be  laid  out 
in  land,  and  fettled  on  the  hufband 
for  life,  remainder  to  the  wife  for 
life,  remainder  to  the  fird,  i^c,  ion, 
remainder  to  the  daughters,  remain- 
der in  fee  to  the  hufband.  They 
have  iffuc  a  daughter,  the  hufband 
dies,  foon  after  which  the  daughter 
dies  before  the  purchafe  made,  and 
then  the  wife  dies  ;  the  money  fhall, 
a^  land,  go  to  die  heir  of  the  hul- 
band.  216 

So  money  articled  on  mvriage  to  be 
laid  out  in  land,  and  fettled,  (hall 
go  as  land,  tho'  the  uife  be  dead 
without  ifiue.  2 1 7 

Money  articled  on  marriage  to  be  kid 
out  in  land,  and  fettled,  is  not  afiets 
even  at  law.  i^/V. 

Money,  part  of  which  is  the  hufband's, 
and  other  part  the  wife's,  is,  on 
marriage,  to  be  laid  out  in  land,  and 
fettled  to  the  hufband  for  life,  re- 
mainder to  the  wife  for  life,  re- 
mainder to  the  heirs  of  their  tuo 
bodies,  and  the  uies  go  no  further  ; 
the  heir  of  the  hufband  (haii  have  the 
ivhjle.  ihid. 

Where  money  is,  on  a  marriage,  to  be 
laid  out  in  a  purchafe,  and  icttlcd  to 
the  common  ufes  in  a  marriage  fettlc- 
mcnt,  adding  a  claufc,  that  the  pur- 
chafe fiiall  be  made  with  the  confent 

of 
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of  the  hufband  and  wife ;  it  makes  I 
no  divcrfity,  though  no  confcnt  was  I 
given  to  any  purchafe  made  during 
the  life  of  the  hufband  and  wife :  for 
ilill  the  money  (hall  be  taken  as  land, 
Pdgf  218 

Money  articled  to  be  laid  out  in  lands, 
and  ftttled  on  hufband  and  wife  and 
iffue,  remainder  in  fee  to  the  huf- 
band, will  pafs  by  the  devife  of  a 
real  eflate,  though  the  money  was 
never  laid  out.  221 

i\rticles  on  marriage,  whereby  money 
is  agreed  to  be  laid  out  in  land,  and 
fettled,  in  default  of  iffue  male  of 
the  marriage,  on  the  hufband's 
brother,  (hall,  if  the  hufband  dies 
withouc  iiTue  male,  and  leaving  only 
daughters,  be  performed  in  favour  of 
the  brother,  though  they  were  vo- 
luntary, and  though  the  hufband 
tnight  have  barred  fuch  remainder. 

i23 

oee  A^^reemcnt  voluntary ,  poll, 

^.  covenants  for  himfelf  and  his  heirs, 
that  he  will  purchafe  lands,  and 
fettle  the  fame  on  himfelf  for  life, 
remainder  to  his  wife  for  life,  re- 
mainder to  himfelf  in  fee;  equity 
will  compel  the  executor  to  lay  out 
the  money,  though  the  heir  is  both 
debtor  and  creditor,  224 

jo,ooo/.  is  covenanted  to  be  laid  out 
in  land  ;  the  money  need  not  be 
laid  out  all  together  in  one  purchafe, 
but  if  laid  out  at  feveral  times,  it  is 
fufficient,  228 

A  freeman  of  London  compounds  with 
his  wife  for  her  cullomary  part  before 
marriage ;  it  (hall  be  taken  as  if  no 
wife,  and  the  hufband  fhall  have  one 
half  of  the  perfonal  eflate  in  his  own 
power,  the  children  the  other  half. 

32Q 


Agreement  *voluntary. 


Any  voluntary  bond  is  good  againll 
the  cxccuror,  though  to  bepoftponed 
to  a  fimplc  contra^  dci>c.  222 


Articles  on  marriage,  whereby  money 
is  agreed  to  be  laid  out  in  land,  and 
fettled,  in  default  of  ifTue  male  of  the 
marriage,  on  the  hu/band's  brother, 
fhall,  if  the  hufband  dies  without 
iffue  male,  and  leaving  only  daugh- 
ters, be  performed  in  favour  of  the 
brother,  though  they  were  voluntary. 

Pagtiii 

An  hufband  voluntarily,  and  ^fter  mar- 
riage, permits  the  wife,  for  her  fc- 
paratc  ufe,  to  make  profit  of  all 
butter,  eggs,  pigs,  poultry,  l^c. 
beyond  what  is  ufed  in  the  family ; 
out  of  which  the  wife  faves  100/, 
which  the  hufband  borrows,  and 
dies ;  the  court  will  allow  of  this 
agreement  to  encourage  the  wife's 
frugality,  and  the  wife  fhall  come  in 
as  a  creditor  for  the  lop/.  cfpecially 
there  being  no  deficiency  of  aiTets 
to  pay  debts.  J 37 

A,  having  a  wife  who  lived  fcparatc 
from  him,  afterwards  courted  and 
married  another  woman  who  knew 
nothing  of  the  former  wife's  being 
alive  \  but  it  being  difcovered  to  tbe 
fecond  wife  that  the  formei-  was  aliv^, 
J,  in  order  to  prevail  with  the  fecond 
wife  to  flay  with  him,  fome  years 
afterwards  gave  a  bond  to  a  trullce 
of  the  fecond  wife  to  leave  her  1006/. 
at  his  detth|  and  died,  nor  leaving 
affets  to  pay  his  fimple  contra^  debts ; 
if  this  bond  had  been  give  immedi- 
ately after  the  difcovery,  and  they 
had  parted  thereupon,  it  had  been 
good  ;  whereas  being  given  on  the 
afore- mentioned  confideration,  it 
was  worfe  than  voluntary,  and  de- 
creed to  be  poflponed  to  all  the  iiniple 
contrail  debts.  3."9 


9menl^inent. 


Matters  arifing  after  filing  the  bill,  majr 
be  charged  by  way  of  amendment 
as  well  as  fupplement.  351 

A  writ  of  error  in  no  cafe  amendablci 

^ndwhy*  S'St^') 

dnnotte* 


A  Table  of  thi  Principal  MatUrt. 


Snnttit?. 

I  ilcvife  lOoA  per  ann.  to  my  Ton  ^. 
and  his  wife  for  their  rcfpedive  lives, 
60  /.  whereof  to  be  paid  to  the  wife 
for  the  fupport  of  herfelf  and 
daughter,  the  remaining  40  /.  to  my 
fon  ;  the  fon  dies,  his  wife  ihall  have 
the  whole  1 00/.  per  ann.       Page  1 2 1 

One  in  fatisfadion  of  a  widow's  dower 
mortgaged  lands  on  condition  to  pay 
her  20/.  per  annum ;  this  being  an 
annual  payment  fecured  by  land, 
was  held  liable  to  anfwer  taxes  as  the 
land  paid  ;  but  the  court  refufed  to 
make  the  annuitant  reAind  in  refpeif^ 
of  the  payments  which  (he  hgd  re- 
ceived tax  free,  and  for  wjiich  the 
party  paying  had  omitted  to  dedu6l. 

i28(N) 
8ee  IBent. 

Where  one  bv  will  charged  the  refidue 
of  his  perfonal  eftatc  with  40  U  per 
annum  to  his  wife,  to  be  paid  quar- 
tcrly ;  the  executor  was  ordered  to 
bring  before  the  mafter  fufficient  in 
bonds  and  fecurities  to  be  fet  apart  to 
ftnfwcr  this  annuity.  336 


9nCb)cr. 

A  defendant  cannot  demur  and  anfwer 
to  the  fame  part  of  the  hill,  for  the 
anfwer  ovcr«rules  the  demurrer,     80 

Where  the  plain  tiff  fues  both  at  law^nd 
in  equity  for  the  fame  thing,  he  will 
be  put  to  make  his  election  in  which 
court  he  will  proceed  ;  but  need  not 
however  make  fuch  ele6tiQn«  till  the 
defendant  has  anfwered.  90 

One  through  great  age  being  deprived 
of  his  memory,  and  become  almoll 
nen  compos  mentis,  was  admitted  to 
aniVcr  by  his  guardian,  in  regard 
the  matter  in  quellion  was  but  fmall; 
but  had  the  value  been  confidcrable, 
liic  regular  way  had  been  to  have 
taken  out  a  commiffion  of  lunacy, 
aftd  have  got  a  committee  afiigned. 

1 1 1  cN; 


An  infant's  anfwer  cannot  be  given  in 
evidence  againft  him,  becaufe  it  is 
not  the  anfwer  of  the  infant,  but  of 
the  guardian,  who  is  fworn,  and 
not  the  infant.  Page  237 

But  where  a  defendant  put  in  an  anfwer 
to  -a  bill  brought  by  an  infant,  who 
did  not  reply  to  it,  in  fuch  cafe  the 
anfwer  was  taken  to  be  true,  in  re- 
gard the  defendant,  for  want  of  a 
replication,  was  deprived  of  an 
opportunity  of  examining  wit- 
ntifles  to  prove  his  anfwer ;  and  he 
ought  not  to  fuffer  for  fuch  omiilion 
in  the  plaintiff.  237  (N) 

Quaere  tamen^ 

Baron  ^nd  feme  defendants  to  a  bill ; 
the  feme  muff  anfwer,  though  the 
anfwer  cannot  be  read  againff  the 
huiband,  but  liiay  (poffibly)  be  read 
againft  her,  if  fhe  furvives.  But  in 
np  cafe  is  the  feme  bound  to  anfwer  a 
bill  fubjefting  her  to  a  forfeiture, 
though  the  huiband  has  fubmitted  to 
anfwer.  238 

The  defendant  pleaded  to  the  whole 
bill,  and  on  arguing  the  plea,  it  was 
ordered  to  ftand  for  an  anfwer,  with- 
out faying  one  way  or  other,  whether 
the  plaintiff  might  except ;  the  plain- 
tiff not  allowed  to  except,  for  that 
by  an  anfwer  was  meant  a  fuflicienc 
anfwer  ;  an  infufiicient  anfwer  being 
as  none.  239 

Why  the  anfwer  of  one  defendant  can- 
not be  read  againft  another.  3 1 1  (N) 

Where  a  <;orporation  aggregate  are  de- 
fendants, they  are  not  liable  to  a 
profecution  for  perjury,  though  their 
anfwer  be  never  fo  falfe.  310 

A  defendant  not  bound  to  anfwer  what 
tended  toaccufe  him  of  maintenance, 
or  of  buying  pretenfed  rights  within 
32//.  8.  c«/.9.  3/5 


9pptal* 

Noappcal  lies  from  an  order  or  decree 

ot  the  lord  chancellor  or  lord  keeper 

touching   ideots    or   lunaticks,    but 

only  to  the  king  in  council.  io8(N) 

•  C  c  4  H^here 
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Whmjetihi  Refolution  of  the  Houfe  of 
Lords  OH  that  Point  * 
An  agreement  was  figned  by  the  parties, 
and  by  confent  made  an  order  of 
court,  to  fabmit  to  fuch  decree  as 
iliould  be  made,  and  neither  party  to 
bring  an  appeal ;  yet  the  caufc  al- 
lowed to  be  re-heard.  Pagt  242 

9ppointmcnt.      See   Sbetase   wxt 
^  itontribution. 


3pp^  entice. 

Putting  out  a  child  apprentice  not  to  be 
reckoned  as  a  pare  of  his  advance 
ment-  3»7  (^) 

IjFtMtrament  anti  Arbitrators.     See 

9rrear0  of  ISent.    See  IRcntd. 

9treil  of  3lat)gtnent.    See   3uDst 
/  ment. 


3rmH. 

Buying  for  a  child  a  commiffion  in  the 
army,  to  be  reckoned  as  part  of  his 
ad  vancemcu  t.  3  *  7  ( N ) 

3rticlc0.     See  Ssreement. 


SCTent  anH  Confent.     See  alfo  title 

Where  a  term  for  years  is  devifed  to  A. 
for  life,  remainder  to  B,  and  the  ex- 
ecutor aflents  to  the  devife  to  J^  this 
is  a  good  aflent  to  the  devife  over. 

12 

Where  the  huihand,  for  a  valuable  con- 
iide ration,  covenants  that  his  wife 
fhall  join  with  him  in  a  fine,  equity 
will  inforce  a  performance  of  the 
agreement,  on  aprcfumption  that  the 
hu/band   has  iri\  gained  his  wife's 

,   confent  for  thnr  purpofe.  jSp 

See  aljc  the  Kilt:  thac  fubjoined. 


Where  money  is  on  a  marriage  to  (se 
laid  out  in  land  with  the  conient  of 
trullees,  the  aftuy  qui  truft  is  to  do 
the  firft  adl,  trie,  to  propofe  his  pur- 
chafe  and  fettlement,  and  the  truhees 
are  not  previoufly  toconfeQt./'tfj#2i4 


JllTctO  in  Halo  o^  Cqnit?.  See  aho 
i^eir»  <E]cccutor  and  Idcrfonoi 
Cltate. 


J.  is  a  copyholder  in  tail,  the  lord 
grants  the  freehold  of  the  copyhold 
to  him  in  fee  ;  the  copyhold,  though 
entailed,  is  extindl,  and  aHets.  9 

One  binds  himfelf  and  his  heirs  by  a 
bond,  and  mortgages  fome  lands  o\ 
which  he  is  feifed  in  fee  for  more  than 
the  value  ;  his  heir  has  200  /.  {i^x 
joining  in  a  fale  of  the  premiifes ; 
this  200/.  is  not  afTets.  10 

A  leafe  granted  to  one  and  his  heirs  for 
three  lives  is  a  real  ettatc  ;  and 
though  by  the  ftatute  of  frauds  it  is 
made  liable  [or  aflets]  to  pay  debts, 
it  is  only  fuch  debu  as  bind  the  heir. 

Money  articled  on  marriage  to  be  laid 
out  in  land,  and  fettled,  is  not  aflcts 


even  at  law. 


217 


One  poflcifed  of  a  term  for  years  roort- 
gages  it,  and  dies,  leaving  debts, 
fbme  by  bond,  and  others  by  iimpic 
contrad;  the  equity  of  redemption 
is  equitable  aflcts,  and  fhall  be  li- 
able  to  all  the  debts  equally.         341 

But  where  a  bohd  is  given  to  B.  in 
truft  for  A.  who  dies,  the  money 
due  on  the  bond  (hall  be  paid  in  a 
courfe  of  adminiflration  :  fo  if  there 
be  a  term  for  years  to  B.  in  truft  for 


A. 


342 


An  executor  afligns  a  term  in  fruft  to 
attend  the  inheritance  ;  the  term  is 
by  this  means  become  not  ailcts  ar 
law.  fk^^ 

An  advowfon  defcending  to  an  heir  is 
real  a/Fcts. 


401 


^Urfha 
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Mmrfialling  of  Jffets^and  in  ivbat  Onier 
Debts  are  to  be  paid. 

One  dcvifes  all  his  real  cftate  in  truft 
to  pay  all  his  debts ;  the  ix)nd  cre- 
ditors recover  part  of  their  debts  out  of 
the  perfonal  eflate ;  the  fimple  con- 
tract debts  ihall  be  equally  paid  out 
of  the  real  eftate  with  the  bond  debts, 
and  the  bond  creditors  (hall  have 
nothing  thereout,  until  the  Ample 
contract  creditors  (hall  have  received 
as  much  from  the  fame,  as  fhall 
make  them  equal  in  payment  with 
the  bon  d  credi  tors  •  Pa^e  323 

On  a  devife  of  lands  to  pay  debts,  a 
legatee,  whether  fpecifick  or 
pecuniary,  ihall  be  paid  out  of 
the  lands,  if  the  /imple  con  trad 
creditors  h^Vve  exhaufled  the  perfonal 
eflate.  ibid. 

If  one  owes  debts  by  bond,  and  dcvifes 
his  lands  to  J.  S,  in  fee^  and  leaves 
a  fpecifick  legacy,  and  dies,  and  the 
bond  creditor  comes  upon  the  fpeci- 
fick legacy  for  payment  of  his  debts  ; 
the  fpeciiick  legatee  (hall  not  Hand 
in  the  place  of  the  bond  creditor  to 
charge  the  land.  324 

>f .  died  feifcd  of  feme  lands  in  fee,  and 
confiderably  indebted  by  judgment 
and  Ample  contrad,  and  after  the 
death  of  A.  and  before  the  elFoign  day 
of  the  next  following  term,  many  of 
the  judgment  creditors  delivcrcd/rr/ 
/acias*s  to  the  fherift',  and  took  the 
goods  in  execution  ;  hcrc,forafmuch 
as  the  judgment  creditors  by  relati- 
on had  evided  thefe  goods  from  J, 
in  his  life- time,  (fuch  their  cxecu- 
tion  relating  to  the  tale  of  the  writ) 
the  fimple  contrad  creditors  were 
held  to  be  without  remedy,  and  not 
allowed  to  (land  in  the  place  of  the 
judgment  creditors,  and  be  paid  out 
of  the  land  in  proportion  as  they  had 
exhaufted  the  peribnal  eilatc.  399, 
400  (N) 


3(B8tiiiient  ano  of  tsbat  Ctinui  it 
mat  0^  mat  not  te. 

A  contingent  intercft,  and  which  may 
bereleafed  by  the  bankrupt,  is  afligii» 
able  by  the  commiflioners.  Paoe  i  jA 
See  alfo  OBanbtupt. 

A  man  pofleffed  of  a  cbo/e  en  aSiion  in  hi« 
own  right,  may  aflign  it»  though 
without  any  confideration.  19^ 

But  baron  pofleifed  of  a  cboft  en  etOiom 
in  right  of  his  wife,  cannot  aifigii 
it  unlefs  for  a  valuable  confideration* 
and  yet  he  may  releafe  it.  iif4% 

If  the  wife  has  a  judgment,  and  it  is 
extended  upon  an  etegit,  thehufband 
may  aflign  it  without  a  confiderationi 
fo  if  a  judgment  be  given  in  trull  for 
a  feme  fole,  who  marries,  and  by 
coiYfent  of  her  truftees,  is  in  pofreflioA 
of  the  land  extended,  the  hufband 
may  aflign  over  the  extended  interell  i 
and  by  the  fame  reafon,  if  the  feme 
has  a  decree  to  hold  and  enjoy  landi 
until  a  debt  due  to  her  is  paid» 
and  fhc  is  in  poflcflion  of  the  land 
under  this  decree,  and  marries  ;  the 
hufband  may  aflign  it  without  any 
confideration  5  for  it  is  in  nature  of 
an  extent.  too 

At  common  law  if  a  man  had  grantc4 
a  rent  to  A.  his  executors  and  afligns, 
during  the  life  of  B.  and  afterward! 
the  grantee  had  died  leaving  an  c\s 
ecutor  but  no  aflignee  ;  the  executor 
(hould  not  have  had  the  rent,  in  re* 
gard  it  being  a  freehold,  the  fame 
could  not  defcend  to  an  executor  > 
but  this  is  helped  by  the  ftatute  of 
frauds.  i64(N) 

Where  the  thing  afligned  is  only  a  eboje 
tn  aaion^  though  the  aflignment  b« 
without  notice,  yet  as  no  legal  cftaie 
pafTes,  qui  prior  efi  in  tempori,  potior 
eft  injure.  ^oJi 

If  there  are  two  executors,  who  are  alk» 
rcfiduary  legatees,  and  one  of  x\\(*\\\ 
for  a  valuable  confideration  affigiK 
part  of  his  rejiduum  to  A,  and  after- 
wards for  a  valuable  confiderarioii 
aifigns  his  whole  rejiduum  to  the  orher 
exec u lor. 


J  TM  if  tbi  Principai  MaMin} 


executor,  if  both  are  but   cho/es  en 

^^ion,    the   £rft    muft    take    place. 

Pane  308 

Sttacl^ment.    See  ^^occ(0. 
Ittafnucr.     Sec  iFelonj  and  t>uu 


2!tto)tKc  ant)  j$^olicie0>. 

J^otic*  of  motion  given  by  one  not  al- 
lowed to  a6t  as  foUcirorj  nqt  good. 

104 

^n  attornry,  for  and  on  behalf  of  his 
client  the  defendant  promifes  to  pay 

500 A  to  the  plaintiff;  this  being 
one  by  the  authority  of  the  client, 
the  artorney  is  not  liable,  but  only 
the  client ;  /f£uj,  if  the  attorney  had 
|io  authority  from  his  client  to  make 
ibis  engagejnent,  z^yy 

Stto^nment. 

A  corporation  aggregate  could  not  at 
common  law  make  an  attornment 
without  deed,  neither  could  fuch  at- 
tornment he  on  a  condition  fubfe- 
quent.  426 

Attornment  taken  away  by  4  tff  5  jfnn, 
(4tf.  1 6 .  y<<:?  •  9 ,  I  ^/V/. 


^bctrage  ant)  Coutributton. 

One  by  will  charges  all  his  wordly  eftate 
with  his  debts,  and  dies  feifed  cf  free- 
hold and  copyhold  eftates,  which  Yic 
partiv-ularly  difpofcs  of  by  his  will  ; 
the  copyhold*  tho*  not  {urrendered 
to  the  ufe  of  the  will,  fhall  yet  be 
applied  to  the  payment  of  the  debts 
/rtr//^(^  with  the  freehold,  96 

Jf  I  charge  all  my  lands  with  payment 
of  my  debts,  and  devife  part  to  jf. 
and  other  part  to  B.  Iffc.  the  creditors 
cannot  be  paid  out  cf  the  lands  till 
the  nr.ailer  has  certif.ed  what  the  pro- 
portion is,  which  each  deviiee  is  to 
contribute  :  §ut  it  the  m;ilUr  certi- 


n 


fiesy  that  the  debts  will  exhaoll  tto 
whole  real  eftate,  then  the  creditors 
may  proceed  againfl  any  one  devife^ 
for  the  whole.  Face  98 

One  dies  indebted  by  bond,  and  feifed 
in  fee  of  divers  lands,  part  of  which 
he  devifQa  to  y.  S.  and  the  other  part 
he  devifes  to  his  heir  at  law  ;  though 
this  latter  devife  is  void  (as  to  the 
purpofc  of  «iaking  the  heir  take 
otherwife  than  by  defccnt)  yet  it 
(hews  the  teftator's  intent  that  the 
heir  Ihould  have  this  land ;  and 
therefore  (as  it  feems)  the  land  de- 
vifed  to  7-  ^-  Ai^d  the  other  lands  de- 
vifcd  to  the  heir  at  lawj^  fhall  con- 
tribute in  proportion  to  pay  the  bocd 
debts.  367  (N> 

I^eafe  of  a  coal-mine,  referying  rent« 
J,  the  lefTee  declares  him(elf  a  ti;uftee 
for  five  perfons,  to  each  a  fifth.  The 
^ve  partners  enter  upon,  work  and 
take  the  profits  of  the  mine,  which 
afterwards  becomes  unprofitable,  an^ 
the  lefiee  uiifoivent;  decreed  that 
the  cefiuj  fui  trufis  fhould  contribute 
each  one  'fifth  towards  fatii>fying  the 
plaintiff  the  arrears  of  rent  that  ha4 
incurred  during  the  time  they  had 
concerned  (hcmfelves  in  taking  the 
profits,  404.  N) 


A  corporation  aggregate  cannot  with- 
out deed  authorize  or  empower  a 
third  pcrfon  to  fcife  goods  tor  their 
ule  as  forfeited,  nor  tp  enter  for  a 
condition  broken.  424, 4^^ 


3l])art>  ant)  Arbitrators. 

A  bill  lies  to  compel  a  fpecifick  perfor-. 
mance  of  an  award  to  convey  an 
ellate,  where  the  party  fubmitting 
has  received  the  money,  in  confider- 
ation  of  which  he  is  to  convey  the 
ellate  fued  for.  187 

Difference  between  awards  to  pay 
money,  and  to  do  any  thing  colla- 
teral i  and  why  a  bill  in  equity  mat 


A  Tabu  $/  tbi  Principal  ildatteru 


be  proper  only  to  compel  a  pcrfbnn- 
ance  of  the  latter.  Page  1 90 

After  an  a>vard  made,  it  is  too  late  to 
confirm  the  fubmiflion  fo  as  to  make 
it  good  within  the  ad  of  9  (2f  1  o  1^.  3. 
cap.  15.  361 

A  party  fubmitting  to  an  award,  defired 
the  arbitrator  to  defer  making  his 
award  until  he  fhould  fatisfy  him  as 
to  fome  things  which  the  arbitrator 
took  to  be  againfl  him  ;  tho'  this  was 
within  two  or  three  days  before  the 
time  for  making  the  award  was  out, 
yet  the  requeil  not  being  complied 
with,  the  award  was  held  ill,       361 


ANe  exeaf  regnum  ought  not  to  be 
granted  where  the  demand  is  in- 
tirely  at  law ;  for  there  the  plaintiffhas 
bail,  and  he  ought  not  to  have  double 
bail,  both  at  law  and  in  equity.  314 
See  alfi  the  note.  siid, 

I6anb  of  CnglattH  anti  Sanb  ||iote0. 

t)ne  with  lemon  juice  takes  out  a  re- 
ccipt  written  on  the  infidc  of  a  bank 
note,  but  called  an  indorfement ;  this 
held  to  be  raiing  an  indorfement  wich 
in  the  8  ^  9  /T.  3.  cap,  19,  /ea.  36. 
and  to  be  felony  without  clergy,  419 

'3Banbtttpt0. 


On  a  joint  commiHion,  the  joint  crcdi* 
tors  are  firft  to  come  in  on  the  part* 
nerihip  effe6ls,  and  if  there  remaittl 
a  furplus,  then  the  feparate  creditor* 
are  to  be  admitted.  Pare  z^ 

A  contingent  intereft,  or  poffibility  in  t 
bankrupt,  is  affignable  by  the  com* 
miflioners ;  as  where  a  devife  was  to 
fuch  of  the  children  of  yf.  as  (hall  be 
living  at  his  death  ;  y/.  had  ifTue  B* 
who  becoming  a  bankrupt,  got  hh 
certificate  allowed;  this  contingent 
intereft  held  liable  to  the  bankruptcf 
[and  affignable]  for  as  much  as  th« 
fon  in  the  father's  life-time  might 
have  releafed  it.  13a 

Though  the  affignec  of  the  effe^s  of  a 
bankrupt  claims  under  an  aft  of  par- 
liament, yet,  as  the  ftatute  of  limita* 
tions  might  be  pleaded  againft  the 
bankrupt,  by  the  fame  reafon  it  it 
pleadable  a^ainft  fAch  affignee.     14% 

One  not  in  debt,  nor  then  a  trader^ 
makes  a  voluntary  fettlement  on  a 
child  ,^  and  afterwards  becomes  a 
trader  and  a  banl^rupt :  this  fettle^ 
ment  not  liable  to  the  bankruptcy.  19?^ 

If //•  and  B.  joint  traders,  become 
bankrupts,  and  there  are  joint  an! 
feparate  commiffions  taken  out  againft 
them,  and  yf.  and  B.  before  the 
bankruptcy,  become  jointly  and  fe» 
verally  bound  to  7.  S.  J.  S.  may 
eleft  under  which  commiffion  he  will 
come,  but  (hall  not  come  under  both. 

But  if  tH-o  joint  traders  owe  a  partncr- 
(hip  debt,  and  one  of  the  partner* 
gives  a  bond  as  a  collateral  fecority 
for  payment  of  this  debt ;  here  the 
joint  debt  may  be  fued  for  by  the 
partnerlhip  creditors,  who  may  like- 
wife  fue  the  bond  given  by  One  of 
the  traders.  40S 


On  a  joint  commi(rion  againfl  two  part- 
ners bankrupts,  the  feparate  crcdi 
tors,  though  they  have  taken  out  fe- 
parate commiffions,  (hall  yet   be   at 
liberty  to  come  in  to  oppofe  the  a!-: 
lowing  of  the  certificate.  23'  OBanttbincnt. 

Where  two  partners  are  bankrupts,  and 

a  joint  commiiTion  is  taken  out  againll  Banifhment  cannot  be  but  by  a£l  of  pat 


them,  if  they  obtain  an  allowance  of      liament, 
their    certificate,    this  will    bar  as; 
V^ll  their    feparate,   as    their  joint'; 


3« 


dcbUy  and  fo  <i/u#  virja. 


24 


9arsafn0  Catct)tns«    See  ^cir. 
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jCttCen  tnt  JFcme.    See  alfo  Agree- 
meats  on  Marriage, 

If  snoney  be  dcvifcd  to  an  infant  daugh- 
ter, who  marries^  the  court  may  re- 
fufe  helping  the  hulband  to  the  mo- 
pey,  unleCs  he  mukes  a  fuitnble  fet- 
tltment*  Pageii.ioz 

Vhcre  the  hufband  was  attainted  of 
felony*  and  pardoned  on  condition 
of  transportation ;  and  the  wife  af- 
terwards became  intitlcd  to  fomc  per- 
gonal eilatc  as  orphan  to  a  freeman 
gflorJcfi;  this  pcrlbnalcftatc  decided  I 
to  belong  to  die  v.ite  as  to  a  feme  i 
fclc.  37.  38 

]nftances  where  a  feme  covert  having  a 
feparatc  eilaie.  has  been  fued  in  re- 
fpca  thereof  as  a  feme  ible.     38  (N) 

Th<^  cuilody  of  a  luiiatick  may  be 
granted  to  a  feme  cover:,  though  fhe 
he  hot /ui  Juris,  but  under  the  power 
ofhcr  hulband.  iii(N) 

Where    the    hulband,   for  a  valuable 
coDlldcration,  covenants  that  his  wife 
ihall  jf^in  with  him  in  a  fine  ;  equi 
ty  wili  enforce  a  ptrfornjance  of  fuch 
coveniint.  189 

]Put  if  it  can  be  made  appear  to  have 
been  1114  ollible  for  the   hufl>and  to 

fiocure  the  concurrence  of  his  wife 
a>  fuipofc  there  arc  differences  be- 
tween ijjcm)  :invl  rh':  hulband  offers 
to  re: urn  all  the  mor.i-'v  v.ich  iatercll 
ami  colls :  i^«.  If  under  theii;  circum-  j 
ilances  ihe  huiband  v^ould  not  be  ex- 
cuied  ?  '^i^'  ( N ) 

l^aron  poffcffcd  of  a  (^hn/lr  en  aJJJon  in 
right  of  his  wife,  may  Jlfign  it  for  a 
valuable  coiiiideration  ;  /£lUS  if  there 
be  no  conilderaiion.  1 99 

Jn  all  cafes  where  a  hi:iband  jn-'^kes  a 
fettlen-icnt  on  his  wife  in  coniidera- 
tion  of  her  fi  rtune  ;  the  syifcVs  por- 
tion, tkiugh  coniifting  of  chy-s  en 
action,  and  though  there  be  x\^  par- 
ticubr  agreement  for  thr.t  purpole,  is 
lo.'^hcJ  on  as  purcluiied  by  hipi,  and 
vijl  go  to  h jji  e-vecucors.        ibid,  ( N) 

Jf  rhe  ivife  bj?  a  juJgineni,  and  it  is 
extt-nJcd  oii  :ij  eU:^!t,  the  hulband 


mayaffign  itwithoutaconfi3erat?nf^^  x 
fo  if  a  judgment  be  given  in  truft  f^^^^jt 
a  feme  folc  who  marries,  and  by  co— ^bh 
fcnt  of  her  truftccs  is  in  polTefiion        ol 
the  land  extended,  the  hulband  Rk^Hiay 
affign  over  this   extended  interc=i  ft; 
and  by  the  fame  reafon,  if  the  fe^    me 
has  a  decree  to  hold  and  enjoy  ]an»    ^ds, 
uutil  a  debt  due  to  h«r  is  paid,  tM     niid 
(he  is  in  pofleiTion  of  the  land  un»>    jdcr 
this  decree,  and  marries ;   the  h^^K-iuf> 
band  may  aflign  it  without  any  O-  "rr^on- 
iideration  ;  for  it  is  in  nature  of  an 

extent.  Page'^      200 

Baron  and  feme  arc  defendants  to  a  \m »i//. 

the  feme  muftanfwer,  though  the an, 

fwer  cannot  be  read  againfl  the  l^Hia/l 
band,  but  may  (poffibly)  be  !■»  eaj 
againft  her,  if  (he  furvives  ija 

But  in  this  cafe  the  feme  is  not  b(^  tind 
to  anfwer  the  bill,  if  tending  to  ^^ub- 
icft  her  to  a  forfeiture,  though  rho 
hulband   has  fubmitted    to  anf^^/«rr^ 

Where  the  wife  fues  the  hulband  fo-r  a 
fpecifick  performance  of  her  marri-a-S® 
articles,  and  that  he  may  fettle  f  uicih 
and  fuch  lands  on  her  for  her  join- 
ture; it  is  no  bar  to  her  dcmar».d, 
that  (he  has  eloped  with  an  ad«ltcr«^^» 
much  lefs  if  this  be  not  by  the  h  *^ 
band  pat  in  iifuc  in  the  caufe.      «-^°9 

A  precedent  cited,  where  a  reconcU^^-*" 
tion  by  the  hulband,  after  the  wif^^,^ 
going  away  with  the  adulterer^  J* 
Specially  pleaded,  and  the  plea  ^l" 
lowed,  273  ("^^i 

In  the  cafe  of  a  divorce  a  men/a  ^ 

tboro,  baron  and  feme  live  fc^fc^."' 
ratcly,  and  the  wife  has  a  child  ;  ^^  "I 
is  a  baftard ;  for  the  court  will  in  t:g=g°7 
obedience  has  been  paid  to  the  ^  y 
tence  during  this  time.     But  if  ir»  .^^ 

cafe  of  a  voluntary  feparation  a  c  ^^^  ^ 
is  born,  this  is  legitimate.  5".^^  '*'* 
where  the  jury  iind  the  hulband  ^ 

had  no  accefs  to  his  wife.  ^'p 

Articles  to  fettle  lands  m  jomturc^  '  . 

in  nature  nfnn  sAual  jointure,  \w'  — **!^^ 
is  not  forfeited  by  elopement,  "  '\ 

dower.  %f 

Why  a  hulband  docs   not  forfe£"C^       ^;* 
tcaancy  by  the  curtcfy  on  Icavxr*.^^!'" 
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Ifvife  nnd   living  in   adultery,  as  a 

wife  forfeits  her  dower  by  elopement. 

Pa^t  276 

An  hufband  voluntarily,  and  after  mar- 
riage, allows  the  wife,  for  her  fcpa- 
rate  ufe,  to  make  profit  of  all  butter, 
^S^F*»  P*&5»  poultry  and  fruit,  b«?- 
yond  what  is  ufed  in  the  family  ;  out 
of  which  the  wife  faves  100/.  which 
the  hu/band  borrows,  and  dies  ;  the 
court  allowed  of  this  agreement  to 
encourage  the  wife's  frugality,  and 
the  wife  admitted  to  come  in  as  a 
creditor  for  this  100/.  efpecially 
there  being  no  defedl  of  aflets  to  pay 
debts  337 

€0  where  the  hufband  agreed  that  the 
wife  fhould  take  two  guineas  of  every 
tenant  that  renewed  a  leafe  with  the 
huibandi  beyond  the  fine  which  the 
hufband  received  ;  this  was  allowed 
t6    be   the   wife's  feparate  money. 

339 

yf»  having  a  wife  who  lived  feparate  from 

him,  afterwards  courted  and  married 

.  another  woman  who  knew  nothing 

of  the  former  wife's  being  alive  5  but 

it  being  difcovered  to  the  fecond  wife 

that  the  former  was  living,  A,   in 

^    order  to  prevail  on  the  fecond  wife  to 

flay  with  him>  fome  years  afterwards 

gave  a  bond  in  trull  for  the  fecord 

wife,    to    leave  her    1000/.   at   his 

death >  and  died,  not  leaving  affets  to 

pay  his  ilmple  contradl  debts  \  de^ 

creed,  that  this  bond,  as  it  was  given 

on  an  illicit  confideration,  and  con- 

fequently  worfe    than    a    voluntary 

bond,  fliould  be  pollponed  to  all  the 

(imple  contract  debts;  though  had  it 

been  given  immediately  on  the  dif- 

covery  that  the  firil  wife  was  alive, 

and  they  had  parted  thereupon,  it  had 

been  good»  as  given  on  a  jufi  conii- 

deration.  iliJ. 

The  equity  of  redemption  comes  to  a 

,  feme  covert,  againil  whom  and  h^r 

hufband  a  bill  is  brought  toforeclofe; 

the  feme  covert  (hall  be  foreclofed  j 

abfolutely,  and  fhall  have  no  time  to  > 

.fhew  caufe  after  the  death  of  her 

hufband.  352 


Hufband  on  marriage  fettlea  loot,  per 
HHMttm  pin-money  in  trufl  for  th^ 
wife,  for  her  feparate  ufe,  which  be> 
com^s  in  arrear,  and  then  the  h«f» 
band  gives  the  wife  a  legacy  of  ^06  U 
after  which  there  is  a  further  arrea^ 
of  pin-money,  and  then  the  hufband 
dies  \  this  legacy  being  greater  thatl 
the  debt,  decreed  even  in  the  ca(b  0/ 
a  wife,  to  be  a  fatisfa^ion  of  the  af* 
rears  of  pin-money  due  befote  thd 
making  of  the  wilL  Pagi  35  J 

Where  pin  money  is  fecurcd  tathe  wifity 
and  the  hufband  finds  her  in  dothei 
and  neceffaries ;  this  is  a  bar  as  to 
any  arrears  oi  pin-money  incurred 
during  fuch  time.  3J5 

A  donatio  cau/d  mortis  may  ht  from  a 
man  to  his  wife.  3)7 

A  woman  indebted  iium  fold%  mar- 
ries, and  brings  a  portion  to  hef 
hufband,  atid  dies ;  equity  wili  not 
help  the  creditor  againil  the  hu/baiid 
to  the  value  of  what  he  received  with 
his  wife.  409 

Soon  the  other  hand,  where  a  woman 
indebted  dum/ola,  marries^  and  brings 
no  portion  to  her  hufband,  againii 
whom  judgment  is  recovered  for  fuch 
debt,  and  then  the  wife  dies ;  equity 
will  not  relieve  the  hufband  againlt 
the  judgment*  41a 

One  having  a  baflard,  leaves  a  perfbnal 
eilatc  to  her  executor  in  truft  for  the 
baflard,  who  dies  inteflate  without 
wife  or  iflue.  The  executor  brings  a 
bill  againfl  ore  who  has  part  of  this 
perfonal  eflate  in  his  hands.  The 
defendant  demurs,  becaufe  the  at* 
torney  general  and  the  adminiilrator 
of  the  baflard  are  not  parties ;  dt* 
mwTTQT  difallowed,  for  that  the  ex* 
ecu  tor  has  the  legal  title,  and  confe- 
quently  may  fue  for  the  eflate.       33 

A  baflard  dies  inteflate  without  wife 
or  ifFue ;  the  king  is  intitled,  and  the 
ordinary  of  couife  granu  admini&ra* 

tioA 
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tion  to  the  patentee  or  grantee  of  the 
crown^  Page  33 

A  church  Icafe  for  three  lives  is  granted 
Co  a  baftard  and  his  heirs,  who  dies 
without  iiTue  and  in  reflate  ;  J^.  Shall 
this  leafe  go  to  the  adminiflrator  of 
the  baftard,  or  to  the  crown  ;  or  does 
it,  not  being  within  the  ftatute  of 
frauds  and  perjuries,  remain  liable 
to  occupancy  at  common  law,  or  is 
the  leffor  intitled  ?  3  3  *  3  4  ( N ) 

fo  the  cafe  of  a  divorce  a  men/d  (^  tboro, 
baron  and  feme  live  feparately,  and 
the  wife  has  a  child ;  this  is  a  baftard ; 
for  the  court  will  intend  obedience 
\ms  beeti  paid  to  the  fentence  during 
this  time;  but  if  after  a  voluntary 
jrparationa  child  is  bom,  it  will  be 
legitimate,  .unlefs  the  jury  find  the 
l^ufband  had,  during  that  time,  no 
accefs  to  his  wife.  275 

Wencfit  of  Clcrgir.    See  Clergy 


1Pill*fn  equity. 

Who  muft  he  Parties.     See  ^art(C0. 
^ili  to  perpetuate  Tejiimony,     See  <Cb{» 

l»ence. 

p^  fwbai  Cafes  a  Bill  is  or  is  not  proper, 

A  bill  will  not  lie  for  a  tenant  to  be  re- 
lieved out  of  the  arrears  of  rent,  for 
the  taxes  which  the  tenant  had  paid 
on  account  of  rent  referved  to  a  chari- 
ty, that  appeared  to  be  exempted 
from  taxes.  128  (N) 

So  where  one  had  an  annual  payment 
fccured  on  land,  which  annuity  was 
held  liable  to  anfwer  taxes  in  propor- 
tion as  the  land  paid  ;  it  was  held  a 
bill  would  not  lie  to  make  the  annui- 
tant refund  in  refped  of  the  payments 
Ihe  had  received  tax  free,  and  for 
which  the  party  paying  had  omitted 
todedua.  li/V.  (N) 

A  bill  is  brought  by  a  lord  of  a  ma- 
nor tor  recover  a  fine  for  a  copyhold, 
on  a  fuggelHon  that  the  defendant 
was  admitted  by  attorney,  but  fome- 


times  pretends  the  attorney  liad  bo 
authority  to  make  fuch  admittance  | 
the  defendant  anfwers  as  to  part,  but 
demurs  as  to  relief;  demnirer  allow- 
ed. Pagi\\% 

Lord  brings  a  bill  againft  a  tenant  tore- 
cover  a  quit-rent,  alledging  that  the 
land  out  of  which  the  quit  rentifiues, 
by  leafon  of  the  unity  of  poflTeffion 
with  other  lands,  is  not  knofwn ;  the 
defendant  anfwers  as  to  difcovery, 
and  demurs  as  to  relief;  the  demurrer 
allowed.  149 

^lurre  tamen* 

A  fingle  copyholder  is  not  reliev^Ie  in 
equity  for  an  exceffivc  fine  ;  (that 
being  determinable  by  a  jury)  but, 
to  avoid  multiplicity  of  fuits,  feverai 
copyholders  may  join  to  be  relieved 
againft  a  general  fine  that  is  exceffive. 

A  bill  lies  to  compel  a  fpecifick  per- 
formance of  an  award  to  convey  an 
eftate,  where  the  party  fubmitting 
has  leceived  the  money,  in  confider- 
ation  whereof  he  is  to  convey  the 
eftate  fued  for.  187 

Where  the  hun>and,  for  a  valuable  con- 
fiderakion,  covenants  that  his  wife 
fhall  join  with  him  in  a  fine ;  this 
court  will  enforce  a  performance 
of  fuch  covenant.  1 89 

Difference  between  awards  to  pay  money 
and  to  do  any  thing  collateral ;  and 
why  a  bill  in  equity  may  be  proper 
only  to  compel  a  performance  of  the 
latter.  190 

Though  a  bill  in  equity  lies  to  recover 
a  fmall  quit-rent,  yet  it  ought  to  ap- 
pear that  the  plaintifl^  has  no  remedy 
for  the  fame  at  law ;  as  where  the 
lands  out  of  which  it  is  claimed  are 
uncertain,  or  the  days  on  which  the 
fame  is  payable,  are  uncertain  alio. 
.«S6,  257 

Lord  of  a  manor  brings  a  bill  again tl 
a  tenant  to  n old  a  down  belonging  to 
the  manor,  difcharged  of  a  right  of 
common  thereto ;  this  an  improper 
bill,  in  regard  the  plaintiff  may  by 
the  fame  reafon  bring  a  fepafate  bill 
againft  every  tenant  of  his  manor 
making  the  like  claim.  257 

AbiU 
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A  bill  111  equity  lies  not  to  compel  the 
performance  of  an  agreement  to  pay 
money  in  con£deration  of  having 
(liHed  a  proiecution  for  felony  yftcms, 
if  to  ftop  a  proiecution  at  law  for  a 
fraud.  Ptigezyg 

Where  a  title  depends  on  the  words  of 
a  will ;  this  is  as  properly  determin- 
able in  equity  as  by  a  judge  and  jury 
at  Nrfi  Prius  £96 

A  bill  will  lie  to  iecure  the  benefit  of  a 
contingent  interefl  devifed  over ;  and 
in  fuch  cafe  the  cods  fhall  be  paid  out 
of  the  affets  of  the  teftator,who  by  his 
will  has  occasioned  the  difficulty,  303 

The  bill  charged^  hy  way  of  amend- 
ment,  matters  which  arofe  after  the 
filing  of  the  bill ;  and  held  this  might 
be  done  either  by  way  of  fupplement 
or  amendment.  351 

A  bill  lies  to  compel  the  delivery  of  an 
altar  piece>  or  other  curiofity,  in 
fpecicfc  3po 

In  ivbai  Ca/iEquity  'will  ornvill  ntt  grant 
Relief  en  Motion  or  Petition,  and 'where 
it  'willfui  the  Party  to  bring  his  Bill* 

A  decree  gained  by  fraud  m^y  be  fet 
afide  by  petition,  1 1 1 

The  right  of  guardiahfhip  of  a  child  is 
not  to  be  determined  m  fo  fummary 
a  way  as  on  petition^  and  without  a 
bill,  any  more  than  the  court  on  a 
bare  petition  could  order  a  truftee  to 
delivet  Over  poflfeflion  of  the  truft 
eftate  to  the  cejfuy  que  trnft^  By  the 
Lord  King^  154. 

Quaere  tamen  ;  and  Jk  the  ea/e  of  Mr, 
J,  Eyre  verfus  the  Colintefsof  Shaftf- 
bury,  and  the  precedents  there  cited ^ 
Vol.  2.   118. 


Bill  amended  and   fupplemental^ 

Smcnl^ineni. 


See 


Bill  of  revivor.     Sec  alfo  9t)atetnent. 

If  tlic  defendant's  time  for  anfwcring  be 
out,  the  court  will  order  proceedings 


to  be  revived.  So  though  the  defen» 
dant  by  his  anfwer  infills  that  the 
plaintiff  is  not  intitled  to  revive  ;  fof 
this  ought  to  be  (hewn  either  by  plea  oe 
demurrers  butif  in  fuch  cafe  it  appears 
that  the  plaintiff  had  no  title  to  re- 
vivct  he  cannot  have  a  decree^   P,  34S 

Eiil  0/ Re^ie^VD. 

If  a  decree  be  obtained >  and  inl^ll^di 
fo  that  the  caufe  cannot  be  reheifd* 
then  there  is  no  remedy  but  by  bill 
of  review,  which  muft  be  on  erfof 
appearing  on  the  face  of  the  decrce> 
or  on  fome  new  matter,  as  a  releafe* 
or  a  receipt  difcovered  fin ce.         3^1 

Bill  to  examine  Ifitneffes  'td  perpetdam 
rei  memoriam.      8ee  WHtVLtUx^^* 

Lis  pendtns^ 

Afts  of  the  court,  as  the  cotnmitin^nl 
of  a  ward  (hip,  and  in  a  caufe  then  de«> 
pending,  to  be  taken  notice  of  by 
every  one  at  his  fenU  in  the  fam^ 
manner  as  a  Lis  pendens ^       117,  34} 

IB0D?  politic    See  CO|pO|«t{M. 


Vonl^s  o;4l5bl{gation0>tsben  aliotdcB 
ann  tBben  not  allolse^  in  Cqai'tv- 

y/.  treats  for  the  marriage  of  his  fon* 
and  in  the  fettlement  of  the  fon  there 
is  a  power  rtkrytdi  to  the  father  to  join* 
ture  any  wife  whom  he  (hall  marry ,ia 
200/.  ^r  annum,  paying  1000/.  to 
the  fon.  The  father  treating  about 
marrying  a  fecond  wife,  the  fon  a^ 
grees  with  the  fecond  wife's  relations 
to  rcleafe  the  1000/.  and  doesreleafc 
iU  but  cakes  a  private  bond  from  the 
father  for  the  payment  of  this  100c  A 
equity  will  not  fet  afide  this  bondi 
becaufe  it  v/ould  be  injurious  to  the 
fiT^  marriage,  which  being  prior  in 
time  is  to  be  preferred.  66 

A  father  intrulls  his  heir  apparent,  then 
an  infant^  to  the  care  of  a  fervant ; 

th^ 
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the  heir  comes  of  age;  the  fervant 
takes  a  bond  from  the  heir,  which 
bond  is  fecreted  from  the  father,  and 
the  heir  has  not  wherewithal  to  pay 
the  bond ;  equity  will  fet  aiide  the 
bond  as  obtained  by  fraud  and  a 
breach  of  truft.  Page  f  29 

](ut  where  a  weak  man  gives  a  bond ; 
if  it  be  attended  with  no  fraud  or 
breach  of  trull,  equity  will  not  fet 
afide  the  bond  only  for  the  weaknefs 
pf  the  obligor,  if  he  be  com/fos  mentis, 

The  having  been  in  drink,  is  not  any 
feafon  to  relieve  a  man  againil  any 

I  bond  or]  deed  or  agreement  gained 
rom  him  when  in  thofe  circum- 
fiances ;  for  this  were  to  encou- 
rage drunkennefs ;  /ecus,  if  thro' 
the  management  or  contrivance  of 
him  who  gained  the  bond,  ^c.  the 
party  from  whom  it  was  gained,  was 
drawn  in  to  drink.  ibiii,  (Nj 

Any  voluntary  bond  is  good  againft  the 
executor,  though  to  be  poltponed  to 
a  fimple  contradl  debt.  222 

A  bond  l«,  prima  facie,  good  evidence 
of  a  debt ;  but  in  cafe  fraud  appears, 
the  obligee  ought  to  prove  adlual 
payment  of  the  confideration.  289 
One  being  caught  in  bed  with  another's 
wife,  gave  the  hufband  who  caught 
him,  and  was  about  to  kill  him,  a 
note  for  looA  payable  at  a  certain 
time.  After  which  the  money  grow- 
ing due,  he  who  gave  the  note,  ex- 
cufmg  payment,  gave  his  bond  for 
the  money;,  had  the  matter  refted 
(blt'ly  on  the  note  which  was  thus 
gained  by  a  man  armed  from  one 
naked,  and  by  durefs,  (notwith- 
ilanuing  it  happened  to  be  given  in 
fatisfaition  for  the  greateft  injury) 
equity  would  have  relieved  ;  but 
when  the  party  had  afterwards  cooly, 
and  without  any  pretence  of  fear, 
{^c.  entered  into  a  bond  to  the  huf 
band,  he  thereby  himfelf  afcertained 
the  damages,  ajid  wa^  not  intitled  to 
relief.  294.(N) 

A*  having  a  wife  who  lived  feparate 
from  him,  afterwards  courted  and 
married  another  woman  who  knew 


nothing  of  the  former  wife's  bdtig 
alive ;  but  this  being  difcovered  to 
the  fccond  wife,  A.  in  order  to  pre- 
vail on  her  to  ftay  with  him,  gave  a 
bond  to  her  trudee  to  leave  her  looo/. 
at  his  death,  and  afterwards  died, 
not  leaving  aflcts  to  pay  his  iimple 
contract  debts ;  had  this  bond  been 
given  immediately  on  the  difcover}', 
and  they  had  parted  thereupon,  the 
bond  had  been  good  ;  or  had  it  been 
given  to  the  fecond  wife  as  a  re- 
compence  for  the  injury  done  her, 
and  Ihe  had  upon  that  left  him  ;  but 
in  regard  it  was  given  after  the  fe- 
cond wife  knew  the  former  was  Ut- 
ing,  this  was  decreed  to  be  worfe 
than  a  voluntary  bond,  becauie given 
on  an  unlawful  confideration,  and  to 
be  poAponed  to  debts  by  iimple  con- 

traa,  f^£^3$9*  34^ 

A  bond  is  given  to  B.  in  truft  for  J. 
who  dies ;  the  money  due  on  the 
bond  (liall  be  paid  in  a  courfe  of  ad- 
minillration.  34^ 

There  cannot  be  a  gift  of  a  bond  by 
way  of  ilonatio  caufd  mortis ,  it  being 
merely  a  chofe  en  aSttn^  that  will 
not  pafs  by  the  delivery,  but  mufl  be 
fued  in  the  name  of  the  executor. 

.358 
A.  byhisintercfl  with  thecommiffioncrs 
of  excife,  gets  an  office  in  that  branch 
of  the  revenue  for  B,  who  in  confi- 
deration thereof  gives  a  bond  to  A, 
to  pay  him  10/.  per  annum  as  long 
as  5.  enjoys  the  place ;  equity  will 
relieve  agabft  the  bond.  391 

IQSonDs  fo^  ^rtiase  IBrobas^.    See 
ii^^rtiase. 


Where  lands  of  the  nature  of  ^orongi 
Engljjb  Sire  in  fettlcment,  the  unietticd 
reverfion  continues  as  part  of  the  old 
eilate,  and  ihall  defccnd  in  Borough 
Englijb  as  before.  03 

OBroUcri.    Soe  ira^o^s. 
*ttrninj  \\\  t{;c  l^aiiii.    See  Clcrg?, 
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Caption  of  a  fim.    Sec  f  int. 
Certainty- 

WHERE  a  party  charges  his  ad- 
verfary  with  any  thing  crimi- 
nal, it  ought  to  be  fhewn  with  great 
plainnefs  and  certainty  •         Fa^  ^  2  7  6 

CtrtfficateofVankrupto.  Seeia^anb- 
tuptn. 

Certificate  of  tbe  Cultom  of  l^ontioti 
•    br  tt)e  IBeco|i»er.    See  llonDon. 

CertiScare  (0^  Sepoit)  of  a  fl^afte^ 
tn  Ci^nccr;.    See  d^after'o  fie* 

Certio^tf.    See  mxita. 


%o%X>  Cbancello^  0^  %ott  tlcepc^ 
See  more  title  Court  Of  C^ancer^^ 
and  JiU}i(X>iftion. 

Lord  Chancellor  or  Lord  Keeper  deter- 
mines in  matters  relating  to  ideocy 
or  lunacy,  not  as  Chancellor,  l^c, 
but  by  virtue  of  a  royal  fign  manual. 

108  (N) 


Cliarft^  anT)  (Ebarftable  Wtts. 
alfo  fteo). 


See 


One  feifed  in  fee  of  a  manor  grants  a 
rent  in  fee  out  of  it  to  a  charity  for 
the  fupport  of  feveral  poor  perfons, 
and  afterwards  grant*  the  manor  to 
y,  S,  in  fee  ;  the  nomination  of  the 
poor  perfons  belongs  to  the  heir  of 
the  grantor,  and  does  not  go  with 
the  manor.  1 45 

A  man  founds  a  charity  for  alms-houfes  ; 
the  founder  has  a  right  of  nomination 
of  thefe  alms  people,  but  may  for- 
feit  it  by  a  corrupt  or  improper  nomi- 
nation of  fuch  as  are  not  fit  objects 
of  the  charity,  or  by  making  no 
nomination  at  all  ;  but  this  negled 
of  nomination  mud  be  after  fuch  time 
Vol.  HL 


as  tiie  founder,  tffc .  have  had  notice 
of  the  vacancy,  and  without  proof 
of  fuch  notice,  it  is  no  fault.     Pa^e 

146  (N) 
Charity  to  thofe  perfons  that  are  com- 
monly   called   dilTcnting    minifters, 
good.  *    346 


€\)iir>.    See  :fat}:jti  am  €Wi. 

The  father  the  only  judge  of  what  is  a 
proper  advancement  ior   his  child. 

285 


CUrsv>  8nlitt)€l5cnefict|)(:reof.  . 

By  the  ancient  common  law  of  E/tgfanJ, 
whoever  had  abjured  the  kingdom  bn 
account  of  felony  committed  by  him, 
if  he  did  not  depr.rt  llraight\\  ay,  or 
being  gone,  did  return  without  li- 
cence, he  had  judgment  to  be  hang- 
ed, except  he  was  a  clerk,  and  then 
he  had  his  clergy.  39  (N) 

In  cafes  within  benefit  of  clergy,  the 
flatute  of  5  Anna^  takes  away  read- 
ing, and  provides  that  the  party 
ihall  be  punidied  as  a  clerk  convict. 

r^.  ,.  443 

The  ordinary  never  a£led  as  a  judge, 
but  as  a  minifter  only,  on  the  allow- 
ance of  clergy.  444 

What  is  meant  by  a  clerk  convidl,  and 
how  fuch  a  one  is  to  be  puniftied  by 
1 8  £//«.  ihii^ 

The  original  of  benefit  of  clergy,  the 
manner  of  trial  of  clerks  convid 
before  the  ordinary,  together  with 
the  ill  confequences  attending  it.  447 

The  advantages  that  accrued  to  the 
party,  in  cafe  upon  the  trial  he  was 
found,  not  guilty.  44 S 

What  were  the  confequences  of  deliver- 
ing over  a  clerk  convift  to  the  ordi- 
nary ahjque  purgatione faciendd,    ibid^ 

Purgation  taken  away  by  18  EL  but 
the  oficnder  liable  to  be  continu- 
ed in  prifoh  fbr  any  time  not  ex* 
ceeding  a  year,  if  the  judge  who 
tried  him  thinks  fit.  449 

•  D  d  How 
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How  the  words  of  i8  Elix,  whick  ex- 
prefs  nothing  of  a  pardon,  came  to 
be  conllrded  as  fuch.  Page  450 

Burning  in  the  hand  where  the'onender 
is  admitted  to  his  clergy,  notwith- 
landing  what  is  aiTerted  by  the  lord 
Coh  to  the  contrary,  is  part  of  the 
judgment,  as  appears  from  cotempo- 
rary  reporters,  as  alfo  from  later  au- 
thorities. 4S I 

Jd  what  cafes  the  ^zt.^Geo.  i ,caf.  9.  in 
the  room  of  burning  in  the  hand, 
fubilitutes  tranfportation  ;  and  how 
the  latter  is  to  be  under (lood  by  way 
of  condition  precedent  to  a  llatute 
pardon,  in  like  manner  as  the  for- 
mer was  by  '8  Eliz.  459 

By  18  EltK^  tap.  7.  afloal  burning  in 
the  hand,  as  well  as  the  allowance  of 
clergy,  was  neceffary  to  difcharge  the 
prisoner  from  felony  ;  and  therefore, 
if  before  4  Gto.  1 .  tup.  1 1 .  an  -offen- 
der, after  clergy  allowed,  had  efcaped 
before  he  had  been  burnt  in  the  hand, 
he  would  have  continued  a  felon  ; 
and  a  llranger  by  unlawfully  receiving 
him,  lie.  might  have  become  accef- 
fary  to  his  felony  after  the  fad.  487 

Where,  by  the  delay  or  doubt  of  the 
court,  a  priibncr  conviAed  of  man- 
flaughier  has  no  opportunity  of  de- 
manding his  clergy,  or  if  he  has  de- 
murded  it,  and  the  court  ihould 
lu  :ke  no  record  of  it ;  this  on  its 
being  pleaded  and  fhewn  fpecially, 
(hall  not  turn  to  the  prejudice  of  the 
priibner.  48  9 

Alterations  made  by  4  Geo.  i.  cap,  1 1. 
for  tranfportation  of  teions,  where- 
by the  judgment  of  traniix>rtatioD, 
with  regard  to  perfons  convided  of 
clergyable  felonies,  is  plainly  and 
clearly  put  only  in  the  place  of  the 
judgment  for  burning  in  the  hand 
not  in   the  place  of  actual    burning. 

ibid. 


CommiCiott,      See  alfo  IDcpoStioit, 
Ht^jcaitiinatiou,  ^itiicfs. 

A  tonimilfion  boiiig  granted  to  ex.imine 
w.:nciil'&  ixAijcn^  the  plainlih' died. 


by  which  in  firidnefs,  the  fait  abated* 
but  the  witneffes  were  examined  there 
before  notice  g«ven  to  the  commif- 
fioners  or  witnefles  o^  the  plaintiff 
death  ;  the  examination  held  regular, 
though  one  of  the  witn6fles  were  yet 
living.  /y^#i95 

WitnefTes  examined  in  a  commiffion 
after  the  demife  of  the  crown»  but 
before  notice  thereof,  to  be  indided 
of  perjury,  if  they  fwear  falfc.     196 

After  the  defendant  has  been  exambed 
on  interrogatories,  and  publication 
paiTed,  the  platntiiF  ought  not  to 
have  a  commiiTion  to  examine  wit- 
ne/Tes  in  order  to  falfify  ihc  defend- 
ant's examination  ;  this  tending  to 
multiply  caufes,  and  to  make  them 
endlelis.  413 

Ccmmfttet.    See  J^ot. 
Common  lftccol>crt«     See  Bccotcr^ 
Commoa  ifreftl.    See  Co^^lon. 


Comm^m 

Lord  of  a  manor  cannot  bring  a  bill 
againll  a  tenant,  to  the  end  that  he 
may  hold  a  down  belonging  to  the 
manor  difcharged  of  the  tenant's 
right  of  common  therein.  257 

Tenan  y  in  CommM.  See  3ctnt'tenanti 

ann  Ccnant0  in  Common. 

Company  0:  16olhf  politick.      See 
Co^po^tiou  3s8^cgatc. 


Compo0  meuti0. 

Where  a  bill  is  brought  to  prove  a  will 
ot  land,  the  ianity  of  the  tcllator  i« 
to  be  proved  ;yicw  of  a  deed  of  ir\ill 
to  pay  debts.  93 

No  inch  thing  as  »•»  ccmft  in  equity, 
if  r«/^;/0/ ut  law,  ijO 


CompoCttott. 
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CompoKtfott.    See  alfo  IDcbU. 

Though,  generally  Tpeaking,  an  exe- 
cutor or  truftcc  compounding  or  re 
leafing  a  debt,  mull  anfwer  for  the 
fame  ;  yet  if  it  appears  to  be  for  the 
benefit  of  the  trail  eftate,  it  is  an 
cxcufe,  Pfi^i^^i 

If  an  executor,  mortgagee,  guardian, 

or  any  one  who  is  confidered  as  a 

truilee,  compounds  debts,  it  Hiall  be 

for  the  benefit  of  the  effiuy  que  truft. 

^iU^SZ  (N) 

Coitceatmetit>  Cotrfn,  ColluOott. 

In  what  manner  a  party  releafing  his 
right  ought  to  be  informed  of  his, 
right,  fo  as  to  be  bound  by  fuch  re* 
leafe.  j2i 

Conc|Q(lon.    See  Cftoppct. 


IVkat  is  a  Performanct  of  a  Condition. 

Devifc  of  a  legacy  to  a  feme,  on  condi- 
tion that  (he  marry  a  man  of  the  name 
of  Bar/onv.  A,  takes  upon  him  the 
name  of  Barlow,  and  tne  feme  mar- 
ries him  :  this  is  a  performance  of 
the  condition,  and  equity  will  not  de- 
cree the  hulband  to  retain  that  name. 

At  common  law,  and  before  theftatnte 
de  donii,  when  a  man  had  devifcd 
lands  to  one  and  the  heirs  of  his 
body;  this  was  a  conditional  fee, 
and  the  poifibility  of  reverter  ex- 
peAant  thereon  could  not.  be  limited 
over.  ^3(N} 


Condition  broken. 

A  corporation  aggregate  cannot  without 
their  common    itdl   impowcr  their 


f^rvant  or  agent  to  .enter  for  a  con- 
dition broken .,  Page  4 1 5 


Condition  frertdent. 

In  what  cafes  the  flatute  of  4  Geo*  i. 
^<^.  9.  in  the  room  of  burning  in  the 
hand  fubditutestranfportationfor  (fixtn 
years,andhowthe  latter  is  tobe  under* 
ilood  by  way  of  condition  precedent 
to  a  ftatttte  pardon,  in  like  manner 
as  the  former  was  by  18  EUx.      45^ 


Condition  fub/efnent. 

An  attornment  could  not  be  on  a  con- 
dition fubfcquent,  for  in  fuch  cafe 
tht  attornnient  would  ba  good,  and 
the  condition  void.  42$ 

Condition  or  Covenant  broken^  otnd  hi» 
fur  relievAhlt. 

Though  ordinarily  where  the  hufband, 
for  a  valuable  confideration,  cove* 
nants  that  his  wife  (hall  join  with  him 
in  a  fine,  equity  will  inforce  a  per- 
formance of  fuch  covenant ;  yet  if 
it  can  be  made  appear  to  have  been 
impofiible  for  the  hulband  to  perform 
the  agreement,  by  procuring  the 
concurrence  of  the  wife  5  as  fupppfe 
there  are  differences  between  them  ; 
and  the  huiband  offers  to  return  all 
the  money  with  intereft  and  coils ; 
Sin-  If  under  thefe  circumftances  the 
court  would  not  difcharge  the  huf- 
band  from  the  agreement  I    1 89 (N) 

ConCent.    Seej|airn^ 


ConO^radon  tmtatvftd. 

4*  having  a  wife  who  lived  feparate 

from   him,  afterwards  courted  and 

^  married  another  woman  who  knew 

\  nothing  of  the  formtx  JV^ite's  bcuig 

alive  I 


•Dda 
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alive;  bat  it  being  dlTcovered  to  the  { 
fecond  wife  that  the  former  was  liv* 
ing,  A.  in  order  to  prevail  on  the 
(econd  wife  to  ftay  with  hiniyfome  years 
afterwar  dsgave  a  bond  in  trull  to  leave 
the  fecond  wife  looo/.  at  his  death, 
and  died,  not  leaving  aflets  to  pay  his 
^mpk  contra&  debts ;  if  the  bond 
had  been  given  immediately  on  the 
difoovery*  or  as  a  recompence  for  the 
injory  done  to  the  fecond  wife,  and 
therevpoa  they  had  parted,  it  had 
been  ^ood  ;  bat  it  bein^  given  on 
iiich  an  illicit  coniidcratton,  as  that 
of  her  living  in  adul^ry  with  A.  it 
was  worfe  than  a  volantary  bond,  and 
poftponed  to  debts  by  £mple  contrad. 
^^i^  339'  340 


Conte»vt.    See  alfo  3iajttn8ion  and 
p^oceb. 

Marrying  an  Infant  ward  of  the  court 

.  it  a  contempt,  though  the  parties 
concerned  in  fuch  marriage  had  no 
notice  that  the  infant  was  a  ward  of 
tbeoourt*  116 

So  where  one  not  a  freeman  of  London ^ 
married  a  city  orphan  ;  though  it  did 
sot  appear  that  the  party  had  any 
nodoe  of  his  wife's  being  a  city  or- 
phan, it  was  held  he  was  puniihable 
by  the  court  of  orphans.         1 1 8  (N) 

Tbongh  the  father  has  a  right  to  the 
gaardianfhip  of  his  own  children, 
and,  if  he  can  any  way  gain  the  cuf- 
tody  of  them,  is  at  liberty  fo  to  do, 
provided  no  breach  of  the  peace  is 
made  in  fuch  an  attempt,  ^et  it  will 
be  a  contempt  in  him,  and  much  more 
in  any  other  peribn  o/Fering  to  take 
them  when  going  to  or  returning 
£rom  the  coort  of  chancery.  154,  155 


ContiugeKt  liiitcreft.  See  alfo  fSofl!;^ 
\oi\iXt. 

A  contingent  intereil  or  pofDbility  in  a 
bankrupt  is  ailignable  by  the  com- 
miUjoners.         '  132 


A  bill  will  lie  to  fecure  and  have  the 

benefit    of     a    contingent    intereft. 

^^303 

Contln^T^nt  IBcmaf  nlieca.  See  TrwJ* 
tees  fir  fre/iT'uing  eoiaiMgeni  RimmtM* 

ConttOration.    See  StMsge. 
Coiiticeance.    See  lOMm. 

J.  is  a  copyholder  in  tail,  the  lord 
grants  the  freehold  of  the  copyhold  to 
him  in  fee ;  the  copyhold,  though  in- 
tailed,  isextin^.         •  9 

^luere  auttm,  if  A.  be  a  copyholder  in 
tail,  remainder  to  B.  in  tee,  and  A. 
takes  a  grant  of  the  freehold  from 
the  lord  to  him  and  his  heirs,  and 
dies  without  iflue ;  is  not  B,  in  whom 
there  was  once  a  veiled  remainder  in 
fee  of  the  copyhold  premifes,  intitled 
to  the  fame?  io(N) 

One  by  will  charges  all  his  wordly 
eflate  with  his  debts,  and  dies  feifed 
of  freehold  and  copyhold  efiates, 
which  he  particularly  difpofes  of  by 
his  will ;  the  copyhold,  tho'  not  fur- 
rendered  to  the  ufe  of  the  will,  ihall 
yet  be  applied  to  the  payment  of  the 
debts,  fart  pajju  with  the  freehold. 

96 

Where  one  by  will  charges  lib  copyhold 
land  with  the  payment  of  his  debts, 
equity  will  in  cafe  the  tellator  dies 
without  having  furrendered  his  copy* 
hold  to  the  ui'e  of  the  will,  fupply 
the  want  of  a  furrender ;  but  if  it  be 
but  an  equitable  charge,  fo  that  the 
legal  cilatc  of  the  premifes  dcfccnds 
to  the  heir,  it  feems  that  the  credi- 
tors, in  a  bill  brought  by  them  in 
order  to  compel  a  fale  for  paymc.tof 
their  debts,  (hould  make  the  heir  a 
party;  otherwile  the  legal  eftate  of 
the  copyhold  cannot  be  conveyed  to 
a  purchafer ;  though  if  it  appears  that 
the  heir  at  law  has,  fince  the  death 

of 
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of  hii  anceftor,  conveyed  away  all 
the  copyhold  eftate,  in  foch  cal'e  the 
grantee  of  the  heir  being  capable  of 
conveying  to  the  purchafcr,  it  may 
not  be  neceifary  to  make  the  heir  a 
party.  PagegjiN) 

A  bill  is  brdnght  by  a  lord  of  a  manor 
to  recover  a  line  for  'a  copyhold,  on 
a  fuggf  fticn  that  the  defendant  was 
admitted  by  attorney,  bat  fometimes 
pretends  the  attorney  had  no  author!  ty 
to  take  iach  admittance :  the  defend- 
ant anfwers  as  to  part,  but  demurs  as 
to  relief;  the  demurrer  held  good. 

A  finglc  copyholder  is  not  relievable 
inequity  for  an  cxccflSve  6ne,  becaufe 
this  is  determinable  at  law  ;  but  to 
avoid  multiplicity  of  fuits,  feveral 
copyholders  may  join  to  be  relieved 
againft  a  general  iine  that  is  exceffive. 

If  a  copyhold  be  devifed  to  a  younger 
child,  and  no  furrender  to  the  ufe  of 
the  will,  though  by  the  fame  will 
there  be  other  provifion  made  for  the 
child,  yet  fuch  copyhold  being  part 
of  the  provifion,  the  court  will  make 
it  good,  unlefs  in  a  cafe  where  the 
cldeil  fon  and  heir  is  totally  diiinhe- 
rited ;  and  though  the  devife  be  of  a 
copyhold  to  a  fecond  fon  after  the 
death  of  the  elded  fon  without  i/Tue, 
equity  will  fupply  the  want  of  a  fur- 
render.  283 

If  I  have  freehold  lands  and  copyhold 
lands  in  Dale,  and  devife  all  my  lands 
and  hereditaments  in  DaU  to  pay  my 
debts ;  only  my  freehold  fhall  pafs, 
if  that  be  fiifiicicnt  1  /ecus,  if  I  have 
forrcndered  the  copyhold  to  the  ufe 
of  my  will.  322 

An  equity  of  redemption  of  a  copyhold 
may  be  devifed  without  being  iurren- 
dered  to  the  ufe  of  one*s  will.       358 

Co;oner. 

By  the  ancient  common  law  of  Engia/tif, 
when  any  one  was  about  to  abjure  the 
realm  for  felony,  he  might  within  40 
days  confefs  the  felony,  and  take  an 


oath  to  abjure  the  realm,  before  the 
coroner,  who  within  40  days  from 
that  time  afligned  him  fuch  a  port  as 
he  choie,  for  his  departure  out  of  the 
kingdom.  ^^l^S^f  59  (N) 

Where  the  fhefiff  is  a  party,  or  other- 
wile  incapaciuted,  the  coroner  is  the 
proper  officer  to  whom  ali  procejs  is 
to  be  dirciSted.  55 


Co^po^tfon  9ssresate  0;  Compfttitf. 

In  the  cafe  of  the  Somth^Sea  Company, 
in  whom  the  eftaics  of  the  late 
diredlors  are  veiled  by  ad  of  parlia- 
ment ;  where  the  (latnte  of  limitations 
was  pleadable  againfl  the  late^  direc- 
tors, it  is  alfo  pleadable  againfl  the 
company,  who  Hand  but  in  fuch  di- 
rectors place.  143 

A  corporation  aggregate  (hall  have  the 
benefit  of  the  ftatute  of  limitations,  iz 
well  as  any  private  peribn .  310 

The  fecretary  and  book-keeper  of  the 
Eaft  India  Company  were  made  de- 
fendants to  a  bill  for  difcovery  of 
fome  entries  and  orders  of  the  Com- 
pany ;  the  defendants  demurred,  for 
that  they  might  be  examined  as  wit- 
ncfles ;  alfo  becaufe  their  anfwer  could 
not  be  read  again  ft  the  company  ■;  th^ 
demurrer  over-ruled,  left  there  ftiould 
be  a  failure  of  juftice,  in  regard  the 
company  are  not  liable  to  a  profecQ- 
tion  for  perjur)',  tho'  their  anlwer 
be  never  fo  falfe.  ihid^ 

One  with  lemoh  juice  takes  out  a  re- 
ceipt written  on  the  infide  of  a  bank 
note,  but  called  an  indorfement ;  this 
held  to  be  a  rafmg  an  indorfement 
within  8^91^.  3 ,  (ap,  1 9.  and  to 
be  felony  without  clergy.  419 

A  corporation  aggregate  cannot  aniwer 
but  under  their  ccmmon  feal.       423 
A  corporation  aggregate  can   do  no- 
thing of  confequence,  or  that  is  not 
an  ordinary   fervice,  without  deed. 

Cannot  without  deed  impower  a  third 
perfon  to  feiie  goods  for  their  ufe  as 
forfeited.  424 

Nor 
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Nor  to  enter  for  condition  brokcn.P.429 
Nor  10  nialvc  an  attornmcac,  426 

Co(l0. 

Where  one  that  fues  both  at  law  and  in 

equity  for  the  fame  thing,  on  being 

put  to  make   his  ele^on,  chufes  to 

proceed  at  law,  his  bill  is  to  be  dif- 

mi:Ted  with  colls,    Soalfo  where  one 

mitkes  a  fpecial  elcdion  to  proceed  at 

law  as  to  part,  and  in  equity  as  to 

other  part,  with  regard  to  what  the 

plaintiiF  cled<  to  proceed  at  law,  his 

bill  is  to  be  difmilTedwith  colb.  9o(N) 

A  bare  trudee  is  a  good  witnefs  for  his 

(ijiuy  qut  trufi ;  but  not  an  executor 

in  trull,  as  he  is  liable  to  be  fucd  by 

creditors,  and  to  anfwer  colls.       1  ?  i 

One  ought  not  to  be  condemned  to  pay 

colls  in  this  court  for  infilling  on  a 

nght  which  the  law  gives  him.    205 

Where  a  bi  1  is  brought  to  fecure  and 

have  ;he  befielit  of  a  contingent  in- 

terell  deviled  over,  the  colU  fliall  be 

paid  out  of  the  alTets  of  the  teftator, 

who  by  his  will  haii  occaiioned   the 

dilTculty*  30  j 

A  trullee  mifbehaving  himfelf,  ordered 

to  pay  cods  out  of  his  own  pocket, 

cninjt  Out  of  the  trud  ellate.         347 

One  may  demur  anew  at  the  bar,  ore 

ienus,  bar  then  on  the  demurrer  being  j 

allowed,  he  cqnnot  have  his  colls. 371  f 

Not  agreeable  to  theprcfcnt  praclice  to 

pay  colls  for  a  demurrer,  iniiftcd  on 

Ulihcharcretrnus,  ibid. 

An  heir  at  law  is   made  a   defendant, 

and  mfilis  on  his  title  ;  he  Ihall  have 

cods,  though    it   goc*  againd  him  ; 

but  if  an  heir  at  law  be  plaintiff,  and 

mifcarries  in  his   fuit,  he  ftiall   not 

have  colls  ;  biit,  on  his  fuit  appealing 

to  be  grouni^lels,  ihall  pay  coils.  373 


receivine,  bTr.  the  prindpai  whowai 
outlawed  or  attainted  in  the  fame 
county;  it  ought  to  appear  that  rh? 
party  receiving,  \3c.  did  it  fciens  or 
jfcienter^  otherwife  it  will  not  amount 
to  an  abfolute  prefumption,  (6  as  to 
excufe  fucb  omi£ioQ,  Pa^e  496 

In  criminal  cafes,  though  the  county 
be  in  the  margin,  yet  die  place  where 
the  fa  A  is  fuppofed  to  be  done  mnk 
be  laid  to  be  done  in  Com.  frmJta. 
otherwife  in  civil  <^fes.  496 

Cottrr0.    See  3ttr(fOf Slon. 


Ccurt  of  Chancery  or  Equity, 


Ccbcnniu.    See  Ssrcement. 
Col)Citttre.    Sec  2i&aron  anD  JTcmc 


Ccuutr- 

In  an  inJi^vment  againd  one   as  accef- 
liiry  ulier  the   fact,  to  a  felony,  by 


Court  of  equity  will  inforce  a  didriba- 
tion  of  a  freehold  eftate,  though  the 
fpiritual  court  cannot.  102 

A  weak  man  gives  a  bond ;  if  it  be  at 
tended  with  no  fraud  or  breach  of 
trud,  equity  will  nut  iet  afide  the 
bond  only  for  the  weaknefs  of  the 
obligor,  if  he  be  compos  mentis  \ 
neither  ^ill  equity  meafure  peoj  ics 
underdandings  or  capacities.  130 
No  fuch  thing  as  being  non  compos  in 
equity.  \i compos ^xX^w ,  ibid. 

Equity  will  not  relieve  a  man  againd 
any  deed  or  agreement  gained  from 
him  when  in  liquor,  merely  for  thiit 
reafon,  in  regard  this  were  to  incou- 
rage  drunkennefs ;  y^r*/,  if  through 
the  management  or  contrivance  of 
him  who  gained  the  deedj  Wc.  the 
party  from  whom  it  was  gaiaed,  w;is 
drawn  in  to  drink.  ibid.  (N) 

Heirs,  even  when  of  age,  arc  under  the 
care  of  a  court  of  equity,  and  then 
want  it  mod,  the  law  taking  care  of 
them  till  that  time.  131 

Where  A*  is  tenant  for  years,  remaindfr 
to  H.  for  life,  remainder  to  C.  in  lee, 
and  A.  is  doing  wade ;  B.  though  he 
cannot  bring  wade,  as  not  having 
the  inheritance,  is  yet  in  titled  to  sn 
injundion  in  equity,  268  ( N) 

Where  hudiand  and  wife  fue  for  a  legacy 
given  to  the  wife^  equity  will  not 
compel  the  payment  of  it,  unlefs  the 
hudund  makes  tome  fettlement  on 
the  wi»e.  202 

A  (fi-od 
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A  gocd  rule  in  equity,  at  well  as  at 
law,  that  wbere  to  a  foit  there  are 
ne\er  fo  xxiany  defendants,  if  the 
plaintiff*  cannot  give  evidence  againd 
a  defendant,  he  may  be  called  as  a 
witnefs  for  a  co-defendant.  Page  2%% 

Where  a  title  depends  upon  the  words 
of  a  will,  this  is  as  properly  deter- 
minable in  equity,  as  by  a  judge  and 
jury  at  Niji prius,  296 

A  court  of  equity  delights  to  do  corn- 
pleat  juflice,  and  not  by  halves:  as 
to  make  a  decree  again il  the  heir,  and 
leave  him  to  prof;;cute  another  fuit 
againft  the  executor ;  wherefore  in 
order  to  do  fuch  compleat  juflice, 
where  both  are  liable  to  the  plaintiff's 
demand,  it  requires  that  both  (hould 
be  made  parties.  334 

A  court  of  equity  endeavours  to  pre- 
vent  a  multiplicity  of  fuits.   1 57f  334 

Matters  of  fraud  are  cognifable  as  well 
in  equity  as  at  law.  279 

Court  of  Cbancerj  on  tbt  Fettj  Bagfidt. 

The  plaintiff  gets  judgment  in  the  pet- 
ty  bag,  after  which  he  is  flopped  by 
an  injundion.  The  year  and  day 
pais  %  the  plaintiff,  though  hindered 
by  the  injandion,  yet  cannot  fue  out 
execution    without   a   fcin    fadms. 

36 

Court  of  King's  Bench* 

One  who  had  been  a  prifbner  in  New- 
gate for  debt,  but  iince  removed  to 
the  Fleets  is  exccmmunicatedj  the 
court  of  chancery  will  not  dired  the 
curiitcr  to  make  out  a  writ  o(  exccm- 
mitnicato  capiendo  to  the  warden  of 
the  Fleet  i  but  this  writ  may  be  di- 
reded  to  the  fheriff,  who  may  return 
a  non  eft  iwuentui ;  and  on  this  return » 
the  court  of  king's  bench  may  grant 
an  bqbeas  corpus,  and  thereon  charge 
him  with  an  exummun'caio  capiendo, 

Alt  writs  of  excommunicate  capiendo  mult 
be  returnable  in  the  king's  bench.  55 

A  reafonablc  pradice  in  the  king's 
bench,  if  notiiing  has  been  oficred. 


cither  by  threatening  or  other  mifbr- 
haviour,  within  a  year  a^d  a  day  af- 
ter the  taking  up  of  the  party,  by 
him  or  on  his  behalf,  that  he  ought 
to  be  difchaiged.  Faoe  IC3 

See  more  under  the  following  title. 

Court  Spiritual,  EccltfiafiicaU  or  Cbrif 
tian. 

The  fpiritual  court  cannot  inforce  a  dlf- 
tribution  of  a  freehold  eftate.         102 

One  devifes  the  furplus  of  his  pcrfonal 
eftate  to  his  four  executors;  though  by 
the  rule  of  the  fpiritual  court  (which 
has  a  concurrent  jurifdidion  in  cafes 
of  legacies)  furvivorihip  does  not 
take  place  ;  yet  this  coming  into 
W eft minfter- hall,  muft  be  determined 
according  to  the  rules  of  the  common 
law,  and  on  the  death  of  one  of  the 
legatees,  fhall  go  to  the  furvivcrs.  u  5  • 

A  leafe  granted  to  one  and  his  heirs  for 
three  lives,  is  a  real  eftate  ;  and  tho* 
by  the  ftatute  of  frauds  it  is  made 
liable  to  debts,  yet  it  is  only  fuch 
debts  as  bind  the  heir ;  and  where  the 
fpiritual  court  fet  afide  a  will,  difpo* 
fmg  {inter  al')  of  fuch  eflate  as  re- 
voked, this  fenience  held  not  to  af- 
fect the  devlfeof  fuch  real  eflate.  166 

In  the  fpiritual  courts  all  rellraints  on 
marriage  are  void  ;  the  rule  there  be- 
ing, that  maritagium  debet  ejfe  libe^ 
rum*  238 

Difference  of  opinion  between  the  com- 
mon lawyers  and  the  civilians  in  the 
point,  whether,  where  there  are  two 
executors,  and  one  renounces,  he  who 
renounced  is  Aill  at  liberty  to  accept 
of  the  exccutorihip ;  or  whether  a  re- 
nunciation once  made,  tliough  only 
byoneoftheni,isperemptor)',  25i(N) 

In  the  cafe  of  a  divorce  a  nun/d  Is  tbvro, 
baron  and  feme  live  leparately,  and 
the  wife  has  a  child  ;  this  is  a  baflzrd, 
for  the  court  will  intend  obedience 
has  been  paid  to  the  ientence  during 
this  time.  27; 

The  fpiritual  court  has  fbmetimes  re- 
fuied  to  grant  the  probate  of  a  will 
to  an  executor  of  no  fubllance,  and 
who  has  abicunded  for  debt,  unieis 

hf 
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he  would  gu'C  (bcurityfor  a  doe  ad  | 
minillrr.tic!)  of  the  afTets;  but  in  thefc 
cifes  the  court  cf  B.  R   has  inforccd 
the  grantiiij»  of  a  probate  by  a  per 
cm^tovy  mandamus^       Pi^gf  ylT  {'^) 

Court  of  Orphans. 

One,  not  a  freeman  of  London^  married 
a  city  orphan  ;  and  though  it  did  not 
app'^ar  that  the  party  had  any  notice 
of  his  wife's  being  a  ciiy  orphan  ;  yet 
it  was  h**Ul  fuch  perfon  was  punith- 
able  by  tlic  court  of  orphans.  1 1 8(N  J 

Jrferior  Courts. 

All  jud^menrs  even  in  the  inferior 
courts  of  law,  are  to  be  taken  notice 
of  by  executors,  fo  that  if  they  pay 
any  bonds  before  fuch  judgments,  it 
is  at  their  peril.  117 


]Dcbt0,  eublm  m^  S>cbca^    See 

alio  Truft  for  PAjmiui  of  Dtits  aiider 
Tit.  Jurua. 

ONE  owes  a  drbt  by  (imple  contrad. 
Six  years  pais,  whereby  the  del»t 
is  barred ;  after  whi*;h  the  debtor  by 
will  charges  his  lands  with  the  pay. 
ment  of  all  his  debts,  and  dies ;  it 
feems  this  debt  is  revived.      Page  S4 

^.  If  a  man  were  to  devifc  his  perlbn- 
al  eflate  to  pay  his  debts,  whether 
would  this  revive  a  debt  barred  by 
the  ftatute  of  limitations  ?       89  ;  N ) 

A  will  begins,  *'  Astoali  my  worldly 
**  eihve,  my  debts  being  Lr "  paid, 
"  I  give,  He  J'  The  re.-lcilarc  is 
liablr  to  the  debts,  nothing  being 
devi fed  till  thedcbci  are  p^u.     9^, 

In  a  devife  of  lands  to  pay  debts,  it  the 
crediu  :  brings  a  bill  ro  coiDj^'el  «.iale, 
the  heir  is,  generaii\ ,  *'j  be  m^^.':  a 
party ;  /ecus  in  the  cafe  1  a  tiud 
created  by  deed  to  pay  CiCbts.  92 

Where  a  bill  is  brought  reprove  a  will 
of  knd,  the  fani«y  01  the  teflator  muil 
be  proved  ;  /ecus  in  the  cafe  of  a  dzt^ 
of  truii  to  leli  tor  payment  oi  debts. 

93 
One  by  will  charges  all  his  worldly 
eftate  with  his  debts,  and  dies  fcifed 
of  freehold  and  copyhoM  eftates, 
which  he  particularly  difpofes  of  by 
his  will  ;  the  copyhold,  tho'  not  fur- 
rendirred  to  the  ufe  of  ;he  will,  {hall 
yet  be  applied  to  the  payment  of  debts, 
pari  pajju  with  the  freehold.  96 

the    curtefy,    ( notwithllanding    the   If  I  charge  all  my  lan^s  with  payment 


Courts  foreign, 

Adminiilration  granted  in  a  foreign 
court  (as  in  Paris)  not  taken  notice 
of  in  our  courts.  371 

CrolBti.     See  p;crogatt1}c. 


Cattcfr- 

Cljt,  If  a  paplfl  may  not  be  tenant  by 


1 1  ^  12  //^.  3.  made  to  prevent  the 
growth  of  popery)  that  eitatc  being 
cafl  en  him  by  acl  of  law,  and  not  by 
purchafe/  49  (N) 

A  man  may  be  tenant  by  the  curcefy  of 
a  trull  as  well  as  of  a  legal  eftatc.  234 

An  hulband  docs  not  forfeit  his  tenancy 
by  the  curtefy  on  leaving  his  wife  and 
living  in  adultery,  as  a  wife  forfeits 
her  dower  by  elopement,  t^r.       276 


CuQomtf  of  l^ont^on.    See  ]Loni>on. 


of  my  debts,  and  devife  part  to  A. 
and  other  part  to  B.  i^c.  the  credi- 
tors cannrt  be  paid  out  cf  the  lands, 
till  the  mailer  has  certified  what  the 
proportion  is,  which  each  is  to  con- 
tribute ;  but  if  the  mailer  certifies  that 
the  debts  will  cxhaull  the  whole  real 
eilate,  then  the  creditors  may  proceed 
againil  any  one  devifce  for  the  whole. 

99 

A  leafe  granted  to  one  and  his  heirs  for 

three   lives,    is   a  real  eftate ;   and 

though  by  the  Aatutc  of  frauds  it  is 

liable 


JTaUiofth^frmdptiM^iim^ 


liable  to  pfty  debts,  yet  it  is  only  fu(  h 
debts  ai  Uird  the  hnr.  Page  166 

j#«  lent  money  on  bend  to  P.  wiio  oy- 
ing  inteftate,  C\  took  cue  acimini- 
ftration  to  him;  after  which  C.  dying, 
jf.  took  out  aaminiilraticn  ^V  So'.a 
non  to  £.  in  this  cafr  J,  it  was  a.i- 
lowed,  might  out  oF  the  aflets  of  ^ 
have  retained  lor  fuch  bond  debt  con- 
traded  before  he  took  out  adminiitra- 
tion  ;  and  thotigh  he  happened  to  die 
before  he  mace  any  election  v^  what 
particular  effects  he  would  have  the 
property  altered;  yet  as  the  court 
preiuilied  he  would  have  eleded  that 
his  own  debts  (hould  be  firft  paid, 
therefore  the  executors  of  J.  in  ac- 
^coanting  for  the  aflcts  of  B.  were  per- 
mitted, on  the  account,  to  dedud  to 
the  amount  of  the  money  lent  by  J. 
xoB.  i84(N) 

A  bond  or  mortgage  is,  frfmd  /aiie 
a  good  evidence  of  a  debt ;  but  in 
cale  fraud  appears,  the  obligee,  ^c. 
ought  to  prove  adual  payn^ent.  289 
Exprefs  words,  or  words  tantamount, 
arc  requiiite  to  exempt  the  perional 
eftate  from  payment  of  debts,  that 
being  the  natural  fund  for  that  pnr- 
pofe.  25,  335  (N) 

An  hufband  volnntsnly,  ana  a; ter  mar- 
riage, allows  the  wire,  tor  her  ic- 
parate  nie,  to  make  piotit  ot  all  but- 
ter, eggs,  pigs,  poultry  and  fiuit, 
beyond  what  is  uled  in  the  family ; 
out  of  which  the  wife  faves  1 00/  which 
the  hufband  borrows,  ,.na  dies ; 
equity  will  alio ^  this  agreement  to 
encourage  the  wife's  frugality,  and 
flie  (hall  come  in  as  a  creciror  for  this 
100/.  efpecially  there  being  no  defe^l 
to  pay  uebts.  337 

£very  mortgage,  though  there  be  no 
covenant  or  bond  to  pay  the  money, 
implies  a  loan,  and  c\cry  loan  im 
plies  a  debt ;  therefore  an  heir  of 
a  mortgag<T  in  all  compel  an  appli 
cation  ot  the  pcrlonai  eftate  to  pay 
off  a  mortgage,  though  there  was  no 
covenant,  CE^r.  from  the  mortgagor, 

358 


rife  Order  ami  Priorky  in  ntfhiti  J>ekj 
are  /c  be  pmid.      See  aifo  more  title 

Any  voluntary  bond  good  agairrft  tbrex. 
ecutor,  though  to  be  poitpv  n'*.^  to  a 
fiiaple  contract  a«  bt,  '  •  Page  ivx 
AH  jui^vMn;:*,  even  in  the  infrhor 
courts  of  law,  are  to  be  taken  notice 
of  by  executors,  10  that  \\  they  pay 
any  bond-  beJjre  fuch  judgments, 
it  is  at  their  ^-eril.  117 

A,  who  had  a  wiie  that  lived  feparate 
•  from  him,  al.erwa.c^  courted  and 
married  another  woman,  who  knew 
nothing  of  the  former  urfc's  being 
alive ;  but  it  being  diicovcred  to  the 
feoond  wife  that  the  former  was  Hir- 
ing, A.  io  order  to  prevail  on  the 
fecond  wife  to  ftay  with  liim,  gave  a 
bond  to  a  truftee  of  the  iecond  wife, 
to  leave  her  1000/.  at  his  death,  and 
died,  not  leaving  alTcts  to  pay  his 
fin: pie  contrad  debts;  this  bond 
being  given  on  fuch  an  illicit  confi* 
deritioot  was  held  to  be  worle  than 
a  voluntary  bond,  and,  there  bein^ 
a  deficiency  of  aflets,  to  be  poflponed 
to    all    the    iimple    contract  debts. 

340 
One  pofTefled  of  a  term  for  io?o  years, 
articles  to  purchafe  the  inherit.;nce, 
and    by    will    gives    3000/.    to    his 
daughter,  and  makr^  his  ion  execu- 
tor, and   dies ;  t.ic  fon   aiiigns  the 
term  in  trait  to  atten-i  the  inheritance, 
of  which  he  takes  a  conveyance  in  his 
own  name.     At^eiwa.  -    tiicf.n  ac- 
knowledges a  ju'em    )r    o    .-/.and 
mortgages  the  fame  lands  to  B.  and 
dies  inloivent ;  A.  (hall  be  firit  paid 
his  judgment,  then^.  fhal!  be  paid 
his     mortgage;     :.ricr  which,    the 
•     daughter  ^  being  admini:lratn;c  to  her 
brotner*  is  inti:led  to  her  legacy  df 
3000/.  in  preference  •  to  the  limple 
con  trad  creditors.  ^28 

A.  owes  money  by  feveral  judgments 
and  bonds,  and  dies  inteitate.  His 
adminiitrator  pays  the  judgments  and 
fome  of  the  bonds,  and  pays  more 
than  the  perfonal  eilate  comes  to ; 

what 
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what  the  a dminiflfator  paid  on  the 
judgments  muft  be  allowed  hitt;  but 
as  to  what  he  paid  on  the  bonds,  he 
inuft  come  in  pr§  rata  with  the 
other  bond  creditors  out  of  the  real 
afict«.  Pmgi^ao 

A  debt  due  by  a  decree  of  the  court  of 
chancery  is  equal  to  one  due  by  a 
judgment  at  law  ;  and  where  an  exe- 
cutrix of  ^.  who  Was  greatly  indebted 
to  divers  peribns  in  debts  of  difFerent 
natures y  being  fued  in  chancery  by 
fomeof  them,  appeared  andanfwered 
immediately^  admitting  their  de- 
nunds,  ( i'ome  of  the  plaintiffs  being 
her  own  daughters  ; )  and  others  of 
the  creditors  fued  the  executrix  at 
law,  whcje  the  decree  not  being 
pleadable,  they  obtained  judgments  ; 
yet  the  decn? e  of  the  court  of  chan- 
cery, being  for  a  jull  debt,  and  hav- 
ing a  real  priority  in  point  of  time, 
not  by  fiwtion  and  relation  to  the  firft 
day  of  term,  was  preferred,  in  the 
order  o*  payment,  to  the  judgments, 
and  the  executrix  protcdcd  and  in- 
demnified in  paying  a  due  obedience, 
to  fuch  decree,  and  all  proceedings 
againd  het  (la\  ed  by  injunction.  40 1 , 
402  (N) 


IDcfifC. 

The  Cf^urt  will  not  without  difficulty  fct 
afidc  a  (rrurity  made  under  a  decree, 
and  approved  of  by  the  mailer.         8 

No  appeal  lici  from  a  decree  or   order  ( 
of  tiieLord  Chancellor  or  Lord  Rceper 
in  calcs  of  idcocy  or  lunacy,  but  to 
t)\t  king  in  council.  108  j 

A  i^crzi:  gained  by  fraud   may  be  fet ; 
aiidc  by  petition,  as  a  judgment   at 
law  by  motion ;  a  foitizri  may  fuch 
derrf  *:  be  fet  afidc  by  bill.  mi 

If  a  feme  has  a  decree  to  hold  and  enjoy 
lands  until  a  debt  due  to  her  is  paid, 
2nd  (lie  is  in  po/Te/uon  under  this 
decree,  and  marries;  the  huiband 
may  a£iga  fuch  inurrcA,  for  it  is  in 
iificiifc  of  iic  extent.  ;cco 


A  truft  efUte  was  decreed  to  be  (old  hi 
the  payment  of  debts  and  legacies, 
and  to  be  fold  to  the  beft  pnirhafeCi 
A.  articles  to  buy  the  cftate  of  the 
trudees,  and  brings  x  ball  againl 
them  to  perform  the  contrad;  the 
truftees  difcloie  this  matter;  the 
court  will  make  no  new  decree,  bat 
leave  the  former  decree  to  be  purfued, 
Fa;i  iSi 

No  one  need  be  made  a  parry,  againft 
whom,  if  brought  to  a  hearing,  the 
plaintiff  can  have  no  decree.  3 1 1  (N) 

In  cafe  of  a  decree  of  foreclofurc  againft 
an  infant,  tho*  the  infant  has  fix 
months  after  he  comes  of  age,  to  ihew 
caufe,  t:^c.  yet  he  will  only  be  ad- 
mitted to  ihew  errors  in  the  decree, 
not  to  ravel  into  the  account,  ncr  to 
redeem.^  352 

If  a  decree  be  obtained  and  inroUed,  fQ 
(hat  the  caufe  cannot  be  reheari, 
then  there  is  no  remedy  but  by  bill 
of  review,  which  muH  be  on  error 
appearing  on  the  face  of  the  decree, 
or  on  new  matter  as  a  releaJe,  or  a 
receipt  difcovereB  fmce.  371 

A  decree  is  equal  to  a  judgment  at 
law ;  and  where  in  obedience  to  a  de- 
cree a  defendant  executrix  had  paid 
away  alfeta  to  fome  creditors,  aft^r 
which  other  creditors  obtained  judg- 
ments at  law  againil  her,  to  vihich 
the  decree  was  not  pleadable  ;  thr 
court  of  chancery  protedlcd  the  exe- 
cutrix in  paying  obedience  to  the  de- 
cree. 401,  402  ^Nj 


!Dccli0,  miitinga  anl)  Contie ranges* 

See, 

The  defendant's  witnefs  proves  a  deed, 
and  refers  to  it  in  his  depofition ;  the 
plaintiff  cannot  compel  the  defendant 
to  produce  the  deed  at  the  hearing, 
the  reference  thereto  not  making  it 
part  of  the  dep«  iition.  :; 

Sra  i^itr,  (if  9jif^e  :  64 

The  court  never  orders  a  will  to  be 
p;oved  vi'vJ  vfcc  at  th;  hearing,  as 
tf.ey  da  adeed.  93 

Tho  g4 
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Though  It  be  proper  to  prove  a  will  in 
equity,  yet  it  is  not  abfolutely  ne- 
ceflary  fo  to  do,  any  more  than  it  is 
to  prove  a  de«d  in  equity.  Pa^e  192 
The  bare  fealing  a  deed  without  any 
covenant  from  the  party  fo  fealing^ 
i!fr.  not  efFedual  to  declare  the  ul'es 
of  a  recovery,  nor  to  transfer  any 
right*  206 

See  al/o  210  (H) 
Where  there  is  a  fnbfequent  mortgagee 
without  notice,  who  has  pofleifion  of 
the  title  deeds,the  Brtt  mortgagee  ihall 
not  compel  a  delivery  of  the  writing 
from  him^  without  paying  him  his 
mortgage  money.  280 

The  firft  mortgagee  permits  the  mort- 
gagor to  keep  the  title  deeds>  and  the 
mortgagor  ihewing  a  fair  title,  mort- 
gages  the  premifles  to  a  fecond  mort* 
gagee»to  whom  he  delivers  the  deeds  ; 
the  £rft  mortgagee  is  acceiTary  to  the 
drawine  in  of  the  fecond.  281 

^ut  a  flight  tquity  for  an  heir  to  fay  he 
wants  the  writings,  unlefs  he  claims 
under  fome  deed,  of  intail  concealed 
from  him  by  the  defendant.  296 
Where  a  fubftquent  conveyance  docs 
not  revoke  a  wilK  346 

The  plaintiff  claimed  by  virtue  of  a 
remainder  in  tail  cxpe^ant  on  tenant 
in  tail's  dyin^  without  iiTue,  and  was 
the  heir  male  of  the  family.  The 
defendants  were  fifters  and  heirs  ge- 
neral of  the  tenant  in  tail^and  by  their 
anfwer  fhewed  that  their  brother,  the 
tenant  in  tail,  fufiered  a  recovery  .de- 
claring the  ufe  to  himfelf  in  fee,  and 
refer  to  the  deeds  in  their  cuilody ;  the 
court  ordered,  before  the  hearing,  the 
defendants  to  leave  with  their  clerk 
in  court  the  deeds  making  the  ten- 
ant to  the  praiipe^  and  leading  the 
ufes  of  the  recovery.  363 


Deeds  •hiained  thrtvgh  Fraud  or  Breach 
ofTruft.     See  title  9onll0. 

Deeds  to  lead  the  U/es  of  Fines  and  Re- 
coveries.   See  ^tue  and  iBccol^er^.  / 


De(enMiit0.     See  alfa  |ftan{e«. 

If  there  be  never  fo  many  defendants  to 
a  bill,  if  the  plaintiff  cannot  givs 
evidence  to  a&d  a  defendant,  ht 
(hall  be  admitted  as  a  witneis  ^r  « 
co-defendant.  Pa,7e  28S 

Why  the  anfwer  of  one  defendant  can» 
not  be  made  ufe  of  againd  another. 


SDemffe  U  IRop. 

Witneffes  examined  in  a  commiffiott 
after  the  demife  of  the  crown,  but 
before  notice  thereof,  liable  to  be  in- 
dided  for  perjury,  if  they  fwear  falfe. 

196 

See  X  Anns,  ftat.  i.  cap.  8.  fe&.  5. 
avherehj  this  matter  is  maw  put  out  rf 
di/pmie,  it  heimg  hy  that  a/i  provided, 
inter  al'  '*  That  no  commiffion  or  pro* 
**  ceedings  iffninw  out  of  etisjf  court  of 
**  equity  Jball  be  di/continuid  hj  the 
'*  death  of  Bit  myejty  or  assy  king  or 
*'  queen." 


Demorrer. 


A  defendant  cannot  demur  and  plead, 
or  demur  and  anfwer  to  the  fame 
part  of  a  bill;  for  the  plea,  ifc. 
over-rules  the  demurrer.  80 

If  a  demurrer  be  to  part  of  the  plaintiff's 
bill,  and  an  infufficient  anfwer  to  the 
refidue  ;  yet  the  plaintiff  cannot  ex- 
cept until  the  demurrer  is  argued. 

If  one  demurs  to  a  bill,  and  that  de- 
murrer be  ill,  the  defendant  may 
ihew  a  frefli  caufe  of  demurrer  at  the 
bar  ore  tenus  ;  but  if  that  be  good , 
the  defendant  cannot  have  his  coAs. 


2Dcpoat{on0.    See  alfo  tf ^mfoation, 
fflEtftncCii. 

The 


A  Tsble  ^jthi  Principal  Ahttfrs. 


The  defcpdan.t's  witnefs  proves  a  deed, 
and  refftrs  to  it  in  his  depofition ;  the 
plaintiiF  cannot  compel  the  defendant 
to  produce  ;lie  deed  at  the  hearing, 
the  refcren.-':  thereto  not  muking  it 
part  rf  the  depoiition.  Pfig^l^ 

Sii^^r.  ti  \ids  364 


3Dcfce«t.    Sec  alio  Ijcfr, 

A  papift  above  the  age  of  18  and  a  half 
is  capable  or  inheriting  or  taking 
lands  by  def'-ent.  49 

The  reverfion  in  fee,  or  fuch  part  as  is 
unfettled,  is  part  of  the  old  cilate  ; 
aiid  if  the  owner  had  the  land  as  heir 
of  the  mother,  it  (haJ!  defcend  to  the 
heir  on  the  mother's  fide  ;  fo  if  it  was 
Borough  Engiip  or  Ganjelhind^  it  fhall 
defcend  accordingly,  63 

One  dies  indebted  by  bond,  and  fcifed 
in  fee  of  divers  lands,  part  of  which 
he  dcvifes  to  J.  5.  and  other  part  he 
permits  to  defcend  to  his  heir ;  the 
lands  dcfcended  (hall  in  the  firftpkcc 
be  liablfe  to  pay  the  bonds.  367 

But  had  the  tclbtor  dcvifed  the  other 
pa'it,  thouoh  to  his  heir  at  law,  (in 
which  cafe  the  devife.had  been  void 
as  10  the  piirpofe  of  making  the  heir 
take. by  purchalV)  yet,  as  it  would 
ferve  to  fhew  the  telhtor's  intent  that 
the  heir  fliould  have  this  land  ;  there- 
fore the  land  devifed  to  7.  ^,  and 
the  other  land  deviled  10  the  heir, 
/hould,  as  it  feems,  contribute  in 
proportion  to  p.iv  the  bond  debts. 

^  *       _     '        ibii.{\\) 

Where  lands  in  fee  defcend  to  an  in- 
fant, the  paroi  fhall  demur  in  equity 
as  well  as  at  law.  368 

Defctndihli  FrethoU.     Sec  ^CtVLI^VXt. 

Octaftatft.    Sec'  alfo  Cjjccuto;. 

A  term  affigned  by  an  executor  in  truft 
to  attend  the  inheritance,  (hall,  in 
equity  follow  all  the  ei^ates  created 
out  of  it,  and  ail  incumbrances  fuL- 
fiiUng  upon  it ;  but  the  term  be- 
3 


"  ing  by  thcfe  means  become  not  aflcts 
at  law,  the  executor  who  afligncd  the 
fame,  is  liable  to  the  creditor  as  for 
a  ide^aftanjii^  Pagt  330 

IDcWfe-     SecOTill. 

Dfnjtfefor  Pafweftt  cf  Debts.    See  Truft 
far  PajmcMi  of  Debts. 


Executory  Devi/e.  Sec  alio  Limitaticw 
9f  Terms Jor  Tears  under  title  Cftatc. 

Devife  of  a  term  to  A,  for  life,  remain- 
der  to  fuch  children  as  the  tcftator 
(hall  leave  at  his  death,  and  if  all 
the  children  die  without  leaving  if- 
fue,  fhen  to  B,  The  children  die 
without  leaving  iifue  at  the  time  of 
their  death ;  this  is  a  good  devife  over 
to  fi.  358,  304 


JDidnfffiotu 

Where  the  plaintiff  proceeds  both  at  laifr 
and  in  equity  againft  the  defenaant 
Pr  the  fame  thing,  and  thcreu.>un 
is  ordered  to  maicc  his  fieftion,  if  he 
chufes  to  proceed  at  luw,  or  omits 
to  elcft  within  eight  days  .ifter  notice 
of  the  order,hisbili  i>  to  be  aifmi£ed 
with  cods.  So  likewiie  if  he  makes 
a  fpecial  election  lo  proceed  at  law 
as  to  part,  and  in  equity  as  to 
other  part,  with  regard  to  what  the 
plaintitt  in  equity  elects  to  proceed  at 
law,  his  bill  is  to  be  dtfmifTed  with 
cofts,  9o(N ) 


!Dt(rcnttr0  ()d^c(tant]. 

Exorefly  and  by  name  exempted  by  the 
toleration  a0  (of  i  If^.  ^  M.)  from 
,the  penalties  of  35  £//a,  cap.  i.  je^^ 

2-  .  39(N) 

Charity   to  difienting  mimders,  gcod 

IDittrcft 
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Lord  brings  a  bill  again il  tenant  to  re- 
cover a  qttit-rcnt,  alleging  that  the 
land  out  of  which  the  quit-rent  ifTues, 
by  reafon  of  the  unity  of  pofTefiion 
with  other  lands,  is  Kot  known  ;  the 
defendant  anfwcrs  as  to  difcovery, 
and  demurs  as  to  relief;  the  demurrer 
allowed^  in  regard  that  on  allowing 
the  fame,  the  plaintiit  was  at  liberty, 
in  cafe  he  fhould  think  the  defendant 
had  not  anfwered  the  whole  bill»  to 
except  to  any  part ;  or  might  amend 
his  bill,  and  diib-ain  for  the  arrears 
of  the  quit-rent,  fo  that  he  had  a 
better  remedy  at  law  than  thb  court 
could  give  bun.  Page  i^o 


A.  by  will  declares  his  inteatioa  to  dif- 
po(e  of  his  houfhold  goods  by  his 
codicil,  and  devifes  the  refidue  of 
bis  perfonal  eftate  not  difpofed  of, 
nor  xeferved  to  be  difpofed  of  by 
bis  codicil,  to  his  wife.  Afterwards 
the  teilator  makes  2,  codicil,  and  does 
sot  difpofe  of  his  ho u (hold,  goods 
thereby ;  the  houihold  goods  HiaLl  not 
go  to  the  residuary  legatee,  but  ac- 
cording to  the  Hatute  of  diilribution. 

40 

Where  an  executor  has  an  exprei^  legacy 
for  his  care  and  pains,  though  the 
next  of  kin  has  alio  anrxprefs  legacy, 
yet  the  furplus  fhall  go  according  to 
the  ilatute  of  diilribution  ;  efpecially 
if  the  furplus  was  intended  to  be  dif- 
pofed of.  43 

A  papiH  may  takq  a  perfonal  eilate  by 
the  flatutp  of  diilribution,  notwith- 
binding  the  11  ^  1 2  of  ^.  3.  made 
to  prevent  the  growth  of  popery.  48 

If  one  dies  intellate  without  iiTue,  bro- 
ther or  ii&^T^  but  leaving  feveral  bro- 
thers and  iiilers  children,  via.  one 
nephew  by  a  brother,  and  three 
nephews  and  two  nieces  by  a  Aller ; 
thefe  ihall  all  uke  fer  capita,  and 


not  ptr  flirpes,  becaufe  all  equally 
of  kin,  Secus,  had  any  one  brother 
or  filler  been  living  at  the  dts^tb  of 
the  inteftate.  Page  50 

Though  the  ^atute  direfls  that  no  dif- 
tribution  (hall  be  made  within  a  year, 
yet  if  any  one  intitled-ioa  ihv€  djes 
within  a  year  after  the  intefta^e,  the 
ihare  of  the  deceafed  perfon  will,  not* 
withHanding,  be  an  intereil  veiled, 
tranfmiifibie  to  his  reprefentatives,  in 
nature  of  a  legacy,  which  thoagk 
given  payable  a  year  hence,  would 
plainly  be  an  interell  veiled  prefently ; 
fo  that  in  this  fenfe  the  ilatute  may  be 
faid  to  have  made  a  will  for  the  in- 
Cedate ;  and  it  is  the  fame,  ^hfO^ 
there  is  only  one  who  can  claim  at 
next  of  kin,  in  which  cafe  there  can, 
properly  and  ilridly  fpeaking,  \k  no 
diilribution.  49,  5o(N) 

An  tilate  pur  autre  vie  is  diilribu  table 
in  equity,  though  not  in  the  Qnritual 
court.  102 

6>i?  al/o  thefta^ute  ef  14  Geo.  2. 

A.  having  feven  children,  makes  an 
executor  in  tr uil,  and  devifes  to  each 
child  one  feventh  of  his  peribnal 
eilate.  One  of  the  children  dies  in 
his  life-time,  and  one  of  the  fix  fur- 
viving  children  has  been  advanced  by 
the  father  in  his  life-time  ;  yet  this 
child  ihall  uke  his  full  ihare  of  the 
7  th  part,  without  bringing  what  he 
had  before  received,  into  hotchpot ; 
for  the  bringing  the  advancement 
into  hotchpot,  is  to  be  only  in  the 
caie  of  a  total  intcitacy,  or  where  the 
whole  perfonal  eilate  is  diUfibutable, 
not  where  only  part  is  fo.  125 

One  devifed  his  real  eilate  to  be  fold  for 
the  payment  of  his  debts,  and  the 
furplus,  if  any,  to  be  deemed  per-* 
fonal  eilate,  and  to  go  to  bis  execu- 
tors, to  whom  he  gave  100/.  a-piece; 
decreed  the  furplus  to  be  diilribu  ted. 

'94  (N) 

Where  fee  Mr,  Vernon'/  report  of  this 
cafe  rtiiifiid  from  the  regiflefs  hoek. 


S)tbo}ce 
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IMt^o^ce.  See  alfo  SacOti  anH  jFeme. 

In  the  cafe  of  a  diTorce  a  men/d  kithoroy 
baron  and  feme  live  feparately,  and 
the  wife  has  a  child  ;  this  is  a  baf- 
tardji  for  the  coort  will  intend  obe- 
fOonce  has  been  paid  to  the  fentence. 
Page  275 

SHmatfo  caufa  mo^tfa.    See  Hegact. 


S>oimr. 

j^,  V  a  papift  be  notcapable  of  taking 
au  tenant  m  dower,  (notwithftanding 
the  1 1  W  1 2  IT.  5.  made  to  prevent 
the  growth  of  popery)  that  edate  be- 
ing caft  en  her  by  a^  of  law,  and  not 
by  purchafe.  49(N) 

A  wonyan  (hall  not  be  endowed  of  a 
troft,  notwithftanding  a  man  (hall  be 
tenant  by  the  curtcfy  thereof,      229, 

If  a  rent  be  granted  in  tail,  without 
any  remainder  over,  and  tenant  in 
tail  takes  a  wife,  and  dies  without 
liTue  ;  the  wife  (hail  not  be  endowed, 
becaufe  the  thing  out  of  which  the 
dower  is  to  arife,  is  not  in  being ; 
/fcMs,  if  the  rent  were  granted  in 
tail,  remainder  over,  230 

A  mortgagor  in  fee  died,  and  the  mort- 
gagee bought  in  the  mortgagor's 
wife's  right  of  dower;  the  heir  of  the 
mortgagor,  on  his  bringing  a  bill  to 
redeem,  allowed  the  benefit  thereof. 

Power  is  incident  to  all  eftates  tail, 
they  being  eftates  of  inheritance.  263 

Power  forfeitable  on  the  elopement  of 
the  wife.  276 

JDrunbennefa. 

The  having  been  in  drink  is  not  any 
rcafon  to  relieve  a  man  againft  any 
bond,  or  deed,  ^r.  gained  from 
him  when  in  thofe  circumilances ;  for 


this  were  to  encbnrage  dfankenoefs  | 
/ecus,  if  through  the  management  or 
contrivance  oT  him  who  gained  the 
bond,  i^c,  the  party  ^m  whom  it 
was  gained  were  drawn  in  to  drink. 


IDurl^am. 

In  the  county  palatine  of  Durham,  writs 
are  diredled  to  the  chancellor  of 
Durham,  ordering  him  to  command 
the  (heriff.  5; 


TH  E  fame  length  of  time  which 
will  bar  an  ejedment  or  entry, 
fliall    bar    a  right  of  redemption. 

288  <N) 
On  the  appointing  a  receiver  in  an  ad- 
verfary  fuit,  as  where  the  plaintiff 
in  ejedment  has  recovered  a  verdift, 
the  receiver's  pofleffion  fecms  to  be 
the  poiTeffion  of  him  who  has  the 
right.  379 


CfeSfoti. 

Where  the  plaintilF  fues  both  at  law 
and  in  equity  for  the  fame  thing, 
he  will  be  put  to  make  his  election 
in  which  court  he  will  proceed,  but 
need  not  however  make  fuch  ele^ion, 
till  the  defendant  has  anfwered,     90 

The  nature  of  the  order  for  making 
an  election,  together  with  a  fpecial 
eledtion  and  the  confeqaences  there- 
of.  /^/^.(N) 

Where  the  child  of  a  freeman  o{L9ti^»it 
is  put  to  his  election  whether  he  will 
abide  by  the  freeman's  will,  or  by 
the  cullom,  he  (hall  not  be  obliged 
to  make  fuch  eledtion  till  after  the 
account  taken.  124  (N) 

J.  dies  indebted  by  one  bond  to  J?. 
and  by  another  bond  to  C.  and  leaves 
B.  e.wcutor,  who  inicrmcddies  with 
the  goods,  and  dies  before  pro- 
bate. 
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tatfft  and  htiort  any  eiefitoii  made 
to  i>etaan  ;  i^.  Whether  as  B.  might 
have  retained  the  goods  in  his  hands, 
hit  executors  have  not  the  Tame 
power?  PA:yi%i 

Where  the  daughter  of  a  freeman  of 
LondoH  accepts  of  a  legacy  of  lo^ooo/. 
left  her  by  her  father,  who  recom- 
mended it  to  her  to  releafe  her  right 
to  her  orphanage  part,  which  ihc 
does  release  accordingly;  if  the  or- 
phanage part  be  much  moyrc  than 
her  legacy,  though  (he  was  told 
i)ie  might  eledt  which  fhe  pleafed,  yet 
if /he  did  not  know  (he  had  a  right 
£rft  to  enquire  into  the  value  of  the 
perfonal  eftate>  and  the  fuanimm  of 
the  orphanage  part,  before  (he  made 
her  election  ;  this  is  fo  material,  that 
it  may  avoid  her  relea(e.  316 

If  J,  and  B,  are  bound  in  a  bond  joint- 
ly and  feverally  to  J,  S.  he  may  ele£t 
to  fue  them  jointly  or  feverally  ;  but 
if  he  fues  them  jointly,  he  cannot  fue 
them  feverally ;  So  H  J.  and  B,  joint- 
traders  become  bankrupt,  and  there 
are  joint  and  feparate  commiffions 
taken  out  againft  them,  and  J^  and  B* 
before  the  bankruptcy,  become  jointly 
and  feverally  bound  to  J,  S.  J.  6'. 
nay  eleft  under  which  commiffioo  he 
will  come,  but  he  (hall  not  come  un- 
der both,  ^05 

Clesfc.    See  mtii%. 


elopement. 

Elopement  with  an  adulterer  no  forfei- 
ture of  a  jointure.  2^6 

Cntolment*    See  3nrolmenr. 


The  fame  length  of  time  which  will  bar 
an  entry,  (hall  bar  a  right  of  redemp- 
tion. 288  (N) 

Where  a  dilfeifor  makes  a  leafc  to  a 
man  and  hi:*  heirs  during  the  liie  of 


J.  S.  and  the  leffct  dies  living  J* 
S.  this  Hiall  not  take  away  the  entry 
of  the  dilTeifee.  Pa^e  366  (N) 

Cqait?.     See  alfo  C&urf  9f  Cbamnfy. 

One  oHgjht  not  to  be  condemnal  to  pay 
coils  in  equity,  for  infilling  on  t 
right  which  the  law  gives  him.    aoj 

Where  lands  in  fee  defcend  to  an  in&nt» 
the  parol  (hall  demur  in  equity  as  well 
at  at  law.  j^i 


«crt|.    SttJVritofErrmr^TiUtOxitM. 

In  a  fcreclofure  againft  an  infant,  tbo* 
the  infant  has  ^  nonths  after  he 
comes  of  age  to  (hew  cauie,  tic.  yet 
he  cannot  ravel  into  the  accoant^  aor 
even  redeem,  but  only  (hew  an  error 
in  the  decree.  35  a 

If  a  decree  be  obtained  and  inrolled,  fo 
that  the  caufe  c^^not  be  reheard, 
there  is  then  no  remedy  but  by  bill 
of  review,  which  inuft  be  on  error 
appearing  on  the  face  of  it,  or  on 
matter  fubfequent  thereto.  371 


Cbape. 

One  convided  of  felony  within  benefit 
of  clergy^  and  fentenced  to  be  tranf- 
ported  for  feven  years,  continues  a 
felon  till  adual  tranfportation  and 
iervice  for  feven  years,  pnrfuant  to 
the  fentence  ;  and  if  a  (tranger  affift 
fnch  felon  convidk,  being  in  cuiiody 
under  fentence  of  tranfportation,  to 
efcape  out  of  prifon,  the  per(bu  af- 
diling  is  acceflary  to  the  felony  after 
the  fa^.  439 


COate  in  iPec'Smple  obfolute. 

In  the  pleading  of  a  purchafe  or  mort- 
gage, the  defendant  mud  plead«  that 
the  feller  or  mortgagor  was,  or  pre- 
tcuded  to  be,  i'eifed  in  fee.  281 

The  words,  "  I  devife  all  my  temporal 
'*  ellatc,"  or  '*  all  the  reft  of  my 

••  real 
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**  real  eftate,''  pafs  an  eftate  in  fee- 
fixnple.  Page  295 


•  Sfimti  in  Fa  qualifiiJ^  or  haft  fee. 

Tenant  in  tail  of  a  rent  granted  de  n§v0, 
without  any  remainder  over,  faffers 
a  recovery  ;  this  will  not  pafs  an  ab- 
folate,  but  only  a  determinable, 
iee,  viK,  fuch  as  muft  end  on  the 

'  -dieath  of  tenant  in  tail  without  iflue. 

Page  230 


E/aie  in  Fee-tail. 

Money  is  articled  to  be  invefted  in  a 
puichafe,  and  fettled  on  J.  in  tail, 

'  remainder  to  him  in  fee.  J,  has 
neither  wife  nor  ilTue,  and  by  a  fine 
only  might  difpofe  of  the  lands  if  fet- 
tled ;  yet  (by  the  opinion  of  the 
Lord  Chancellor  King)  the  money 
ought  not  to  be  ordered  to  be  paid  to 
jf.  13 

Qnserfe    tamen,    and  fee  the  mie  fuh' 

^  pined.  / 

Devife  to  my  fon  A.  for  life,  remain- 
der to  his  iirfl  fon  in  tail  male,  re- 
mainder  to  his  fecond,  third,  fourth- 
and  fifth  fons  fuccefiively,  without 
faying  for  what  eftate,  or  any  words 
tantamount.  A.  has  two  fons,  the 
former  of  whom  dies  in  his  life-time ; 
the  fecond  fon  fhall  have  an  eftate- 
tail,  being  the  firft  fon  at  his  father's 
death.     ^.  178 

Tenant  in  tail  of  lands  mortgaged  is 
'not  bound  to  keep  down  the  intereil. 
And  note,  this  was  fo  rcfolved  in  the 
cafe  where  tenant  in  tail  died  during 
his  infancy,  and  confcquently  before 
he  had  it  in  his  power  to  fufFer  a  re- 
covery. 235 

An  eftate /«r  autre  vie  may  be  limited 
in  tail  to  A,  remainder  to  ^.         262 

All  eftates-tail  are  eftatcs  of  inherit- 
ance, to  whom  dower  is  incident,  and 
muft  be  within  the  ftatute  de  donis, 
not  liable  to  be  forfeited,  nor  pu- 
nilhable  for  wa(le.  263,  265 


A.  tenant  for  life,  remainder  to  B.  io 
tail,  there  is  timber  on  the  premifei 
greatly  decaying.  B,  brings  a  bill, 
praying  the  timber  may  be  cut  down; 
which  is  decreed,  on  leaving  fofici- 
ent  for  bootes,  repairs,  l^c,  and 
making  fatisfa£tion  for  the  damage 
done  to  the  tenant  for  life  on  the 
premiifes.  Pa^e  268 

Eftate  par  autre  vie,  and  nvbai  Limii/i- 
tions  maj  be  made  thereof.  See  Oc- 
cufant. 


Eftate  for  life.     See  more  title  Eftaie 
for  Years, 

Tenant  for  life  of  lands  mortgaged,  is 
obliged   to  keep  down  the  intereft. 

235 
A.  tenant  for  life,  remainder  to  B.  in 

tail,  of  an  eftate  whereon  there  is 
timber  greatly  decaying ;  the  court 
will  not  allow  the  tenant  for  life  to 
have  any  (hare  of  the  money  ariiing 
by  fale  of  the  timber,  bat  will  fee 
that  fufficient  be  left  for  repairs, 
bootes,  lie.  and  that  the  tenant  for 
life  have  fatb faction  made  him  fcr 
whatever  damage  is  done  on  the 
premifes  by  him  held  for  life,  268 
>/.  tenant  for  years,  remainder  to  B. 
for  life,  remainder  to  C  in  fee,  'A, 
is  doing  wafte ;  B,  though  he  can- 
not bring  wafte,  as  not  having  the  in- 
heritance, yet  he  is  intitled  to  an  in- 
junftion.  ihid.i^) 

Eftate  in  Contingency.  See  ContingftUt 
3ntereft,  Truftees  for  freferving  Cen- 
tingent  Remainders. 

Eftate  by  Copy  of  Court  RolL  Sec  ^t^^ 

Eftate  by  the  Curtefy.     See  Cttrtrft* 

Eftate  in  Donver.     See  JDotSer. 

Eftate   by  Implication.     Sec  ^flipUca- 

tton 

Eftaie 


A  Talk  tftU  Principal  Matters.- 


EJtati  in  Jointinancy.      See    ^jointc- 
natlt0. 

EJfate  In  Remainder,     See  ISemainlier. 

Eftate  in  Reverfion.     Sec  IRctctSon. 


Ejl  ate  for  Tears,  See  Trufts  for  raifing 
Portions  and  Payment  of  Debts,  under 

'  title  )9o^Hon0,  Crafts. 

One  feifed  of  lands  in  fee  in  A,  and 
pofleffed  of  a  term  for  years  in  B,  de- 
vifes  all  his  lands,  tenements  and 
real  eftate  in  A.  and  B.  to  J  S.  this 
will  not  pafs  the  term,  efpecially  if 
there  be  another  claufe  in  tlie  will 
which  difpofes  of  the  perfonal  eftate. 

Page  26 

One  pofleffed  of  a  term  for  years  de- 
vifes  it  to  A.  for  life,  remainder  to 
the  heirs  of  As  it  feems  this  ftiall,  on 
jfs  death,  go  to  his  executor,  and 
not  to  his  heir,  29 

Terms  for  years  are  exprefly  mentioned 
in  the  1 1  y  12  ^.  3.  cap.  ^.fea.  4. 
(made  to  prevent  the  growth  of  po- 
pery) {o  that  a  papift  is  by  that  adl 
difabled  to  take  any  leafehold  as  well 
as  freehold  eftate  by  will.  46 

But  a  papift  is  not  difabled  to  take 
leafes  for  years  (being  perfonal 
eftate)  by  the  ftatnte  of  diftribution. 

48,  49 

An  executor  in  truft  for  an  infant  of  a 
Icafe  for  99  years,  determinable  on 
three  lives,  on  the  lord's  refufing  to 
renew  bat  for  lives  abfolutely,  com- 
plies with  the  lord,  and  changes  the 
years  into  lives ;'  oti  the  infant's  dy- 
ing under  21,  andinteftate,  this  ihall 
be  a  truft  for  his  adminiftrator,  and 
not  for  his  heir.  99 

A  leafe  renewed  by  a  guardian  for  an 
infant's  benefit,  ftiall  follow  the  na- 
ture of  the  original  leafe.  101 

One  poffeffed  of  a  renewable  term  for 
years,  difpofej  of  it  by  will,  and 
afterwards  fenews  it ;  the  renewal  no 
revocation  ef  the  ^11 »  168 

VoL.m. 


Zecus^  had  it  been  the  cafe  of  a  leafe  for 
life.  Page  170,  171 

Where  one  has  a  term  for  years  as  ex- 
ecutor, and  afterwards  purchafes  the 
inheritance,  the  term  is  not  merged, 
and  why.  329 


Term  attendant  on  the  Inheritance. 

A  terfn  afngned  by  an  executor  in  truft 
to  attend  the  inheritance,  ftiall  in 
equity,  follow  all  the  ci'iates  created 
out  of  it,  and  all  incumbrances  fub- 
filling  upon  it.  330 


Limitation  of  Terms  for  Tears f  Money, 
Sec.    See  alfo  DeDife,  ILcsacH. 

One  gives  a  legacy  of  200/.  a-piece  to 
his  children,  payable  at  twenty-one; 
and  if  any  of  (hem  die  before  twenty- 
one,  then  the  legacy  given  to  him  Co 
dying,  to  go  over  to  the  furviving 
children.  One  of  the  children  dies 
in  the  life. of  the  tcftator ;  though  tliis 
legacy  lapfes,  as  to  the  legatee  dy- 
ing under  twenty  one,  yet  it  is  wc* 
given  over  to  the  furviving  children, 

Devife  of  a  term  to  A.  for  life,  remain- 
der to  fuch  children  as  the  tellator 
ihall  leave  at  his  death,  and  if  all  the 
children  die  without  leaving  iftfue, 
then  to  B.  The  children  die  without 
leaving  any  iftue  living  at  the  time  of 
their  death ;  this  a  good  devife  over 
to  B.  258 

Where  the  words  ufed  in  a  devife  ot  a 
leafehold  would  make  an  exprefs 
eftate -tail,  were  it  in  the  cafe  of  a 
freehold,  there  a  devife  over  of  fuch 
-  leafehold  is  void  :  fe^us,  if  the  words 
in  the  former  devife  would,  in  the 
cafe  of  a  freehold,  make  an  eftate* 
tail  only  by  implication.  259 

One  de  vifes  a  term  of  years  to  A.  and 
if  //.  dies  without  a  child,  then  to^. 
this  is  a  good  devife  to  B.  upon  fuch 
contingency,  and  the  court  will  aid 
the  devifee  over,  by  dire^ng  an  ac- 
count 
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coQBt  sad  di^bomf  of  tke  dbte,  in  I     tlic  fiift  as  fbvnd  pofitivety  by  tke 
w^4^w,.r^«^  :*.  :•  -^.^  ^k*  ^^i«.       jiiry,and  not  upon  the  evidence  of  the 

fad-  P4fj#  493 

In  an  iadifhaeat  agunft  one  as  accei!ary 
after  the  fad  to  a  felony,  by  receiving, 
fie.  an  outl^(yiy.4)r  attaiader,  in  a 
particalarcoanty«  inay,  aa  checaie 
may  happen  to  be  drcamftanced*  be 
fome  evidence  to  a  jury  of  notice  to 
an  accefTary  in  the  ^me  connty,  bat 
cannot,  with  any  reafon  or  jnftice, 
create  an  abfolttte  legal  prefompdoa 
of  notice.  496 


order  to  fecare  it  in  caie  the  con* 
tii^gency  Ihoald  happea.PS«£r30O,3O4 

EfimU  mi  WtU. 

If  a  fioher  bays  a  gentleman  penfioner's 
place,  or  a  commiilioii  in  the  army, 
for  hb  fin ;  it  is  an  advancement  pro 
Umt99  though  bat  an  office  at  will. 

3«7(N) 


Mopptl. 

Lands  are  devifed  to  A»  and  B.  and  the 
heirs  of  the  furvivor,  in  tnift  fio  (ell ; 
tho*  the  ioheritance  be  in  abeyance, 
yet  the  truilees  by  a  £ne  may  make  a 
good  title  by  eftoppel.  372 

etittniu    See  alfo  9ttrtliert  SSit- 
ocfg. 

A  breach  of  tmfl  evidence  of  the  greatell 
fraud.  131 

An  infantas  an(wer  cannot  be  given  in 
evidence  a^nft  him,  because  it  is 
not  the  infant's  auAver,  but  the 
guardian's  who  only  is  fwom  to  it, 
and  not  the  infant,  237 

The  acfwer  of  a  feme  covert  no  evi- 
dence againil  her  hufband  ;  ^,  If  it 
may  be  read  againft  herfelf  when  dif- 
covert.  23S 

A  bond  or  mortgage  isprituafane^  good 
evidence  of  a  debt ;  but  in  ca/e  fraud 
appears,  the  obligee,  tic.  ought  to 
prove  aclual  payment  of  the  money, 

289 

Where  a  bond  is  given,  and  no  Intereii 
appears  to  have  been  paid  for  20 
years  thereon,  it  is*  prefumptive  evi- 
dence that  rhe  bpnd  has  been  fatisfied, 
unlefs  fomeching  appears  to  anfwer 
that  length  of  time.  396,  397 

Whtn  fti  in  tbt  uoti  nvbat  tvidena  bos 
beenibw  bi/ufficient  /#  taki  off  fucb 
frt/miKfiioH  of  paymtut. 

In  the  cafe  of  a  fpecial  verdid,  the 
jttdges  arc  to  determine  the  law  upon 


Fsnl  Evidtmctm 

No  patol  evidence  ou^ht  to  be  admitted 
in  the  cale  of  a  deviie  of  a  goardiaa- 
ihip,  aiiy  more  than  in  the  eaie  of  a 
deviie  of  land.  51 

Parol  evidence  not  to  be  admitted 
touching  the  teftator's  intention,  and 
why.  3S4 


tf  j^amiiuitf in.    See  alfo  fbepoOttaif » 
OXItneCi. 

A  commiflion  being  granted  to  examine 
witnefles  at  Airier t^  the  plain  tiff  died, 
by  which,in  ftndnefs,  the  fuit  abated, 
but  the  witnefles  were  examined  there 
before  notice  of  the  plaintiff's  death; 
the  examination  held  regnlar. though 
one  of  the  witneiles  wa&  living.    199 

The  defendant  being  a  weak  man,  and 
to  be  examined  on  interrogatories ; 
the  mafter  himfelf  ordered  to  take 
fnch  defendant's  examination,  led  he 
(hottld  unwarily  admit  fomething 
againil  himfelf  that  was  not  true. 

2S9 


/«  pmrpnuam  ni  mimoriajp. 

A  witnefs  was  ordered  to  be  examined 
di  beni  tfi,  where  the  thing  examia- 
ed  into,  lay  only  in  the  knowledge 
of  the  witnefs,  and  was  a  matter  of 
great  importance^  though  the  wit- 

ncfs 
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nefs  wai  not  proved  to  be  old  or  in- 
firm. Pagt  77 

Jftir  PMicaU^. 

After  the  defendant  has  been  examined 
on  interrogatories,  and  publication 
pafled,  the  plaintifjonght  not  to  have 
a  commiilion  to  examine  witnefles  in 
order  to  falfify  the  defendant's  exa- 
mination ;  this  tending  to  multiply 
canfes,  and  to  make  them  endlefs. 

4«3 


Cjcccptioiif* 

The  defendant  pleads  to  the  whole  bill, 
and  on  arguing  the  plea,  it  was  or- 
dered to  fUnd  for  an  anfwer,  without 
ikying  one  way  or  other  whether 
the  plaintiff  might  except;  this  muft 
be  intended  a  fuffident  anfwer,  and 
the  plaintiff  can  not  except.  239 

If  a  demurrer  be  to  part  of  the  bill,  and 
an  infufficient  anfwer  to  the  refidue ; 
yet  the  plaintiff  cannot  except  until 
the  demurrer  is  argued.  326 

But  if  to  a  bill  the  defendant  anfwers 
Stt  to  matter  of  difcovery,  and  pleads 
only  as  to  relief,  the  plaintiff  may 
except  to  any  matter  of  difcovery  be- 
fore the  plea  argued  ;  for  that  plain- 
ly no  matter  ot  difcovery  is  covered 
by  the  plea.  327  (N) 


C;:common{cato  Capiendo. 
mxitn. 


See 


4t%tax  IRcgnam.    See  mxit9. 


ejrcffe. 

J,  by  his  interefl  with  the  commiffioners 
of  excife,  gets  an  office  in  that  branch 
of  the  revenue  for  if.  who*in  coniide- 
ration  thereof  gives  a  bond  to  ^.  to 
pay  him  lo/.  ptrmnn,  as  long  as  fi. 
enjoys  the  place  ;  equity  will  relieve 
againil  fuch  bond.  391 

Though  the  excife  was  no  part  of  the 
reveni^e  at  che^time  of  making  the 


ftatute  of  5  (5f  6  £y.  6.  yet  there 
may  be  good  ground  to  conflrne  it 
within  the  reafon  and  mifchief  of  that 
ftatute.  P"g'l9'^ 


4ttU\Xtim.    See  alfo  JnitttlSion. 

The  plaintiff  gets  judgment  in  the  petty 
bag,  after  which  he  is  flopped  by  an 
injun^on.  The  year  and  day  pafs; 
the  plaintiff,  though  hindered  by  the 
injun&ion,  cannot  yet  fne  out  execu- 
tion without  a  yrfV/y^n^i^?/.  36 

i^.  If  in  fuch  cafe  he  could  not  have 
taken  out  execution,  and  have  conti- 
mied  by  wct^€omis  non  mifit  tnvf  f 

A*  died  ieifed  of  fome  lands  in  fee,  and 
confiderably  indebted  by  judgment 
and  firople  contrad.  After  the  death 
of  ^.  and  before  the  effoin  day  of  the 
next  following  term,  many  of  the 
judgment  creditor*  delivered  fitri 
facias^  to  the  (heriff,  and  took  the 
goods  and  furniture  of  //.  in  execu* 
tion.  In  this  cafe  it  was  held,  that 
the  judgment  creditors  having  lodg- 
ed their  writs  of  execution  with  the 
fheriff  in  the  fame  vacation  that  the 
party  died,  it  related  to  the  telle  of 
the  writ  as  to  all  but  purchafers ; 
and  confequently,  that  the  goods  by 
relation  were  evicted  in  A^%  life-time, 
and  therefore  the  fimple  contract 
creditors  could  not,  as  they  petitir 
onrd,  be  admitted  to  lland  in  the 
place  of  the  judgment  creditors  on 
the  land,  and  be  paid  thereout  in 
proportion  as  the  others  had  exhauiled 
the  perfonal  edate.         399,  40o(N) 


ClKCtttO).     See  alfo  3dmtntfttatO)» 
Sflets,  S)cbt0,  l^eir,  Cruft. 

One  poffeffed  of  a  term  for  years,  de« 
vifes  it  to  A.  for  life,  remainder  to 
the  heirs  of  A*  it  feemt  this  ihall,  on 
Jt%  death,  go  to  hi^  executor,  and 
not  to  his  heir.  29 

A  woman  having  a  bafUrd,  leaves  a 
perfonal  eftate  to  )ier  executor  in  truft 

for 
•Eea 


A  TatU  of  thi  Prifuifd  Matkn. 


fbr  the  baflard,  who  dies  intcftate, 
without  wife  or  ifiuc.  The  executor 
brings   a  bill  againft  one  who  has 

Sart  of  this  pcrfonal  eilate  in  his 
ands  ;  the  defendant  demurs,  bc- 
caufe  the  attorney  general  and  the  ad- 
miniftrator  arc  not  parries ;  the  de- 
fnurrer  difallowed,  for  that  the  ex- 
ecutor has  the  legal  title,  and  confe- 
'  quently  may  fue  for  the  eftate.  Page 

33 

fti  the  like  cafe,  it  fecms,  that  an  ex- 
ecutor, though  a  bare  truftce,  and 
though  there  be  a  refiduary  legatee, 
may  fue  for  the  perfonal  eftate  in 
equity  as  well  as  law,  unlcfs  the 
ceflujf  qui  iruft  will  oppofe  it.  34 

Where  an  executor  has  an  exprefs  legacy 
for  his  care  and  pains,  though  the 
next  of  kin  has  alfo  an  exprefs  legacy, 
yet  the  furplus  (hall  be  diflributed, 
efpecially  if  fuch  furplus  was  intended 
to  be  difpofed  of.  43 

Where  an  infant  executrix,  under  feven- 
tcen  marries  an  hufband  of  full  age, 
this  does  not  determine  the  admi- 
niftration.  88 

An  executor  in  truft  is  noc  a  good  wit- 

'  nefs  for  his  afiuy  que  trujf,  as  he  is 

liable  to  be  fued  by  creditors,  and 

to  anfwer  cofts.  181 

J.  dies  indebted  by  one  bond  to  B. 
and  by  another  bond  to  C  and  leaves 
B*  executor,  who  intermeddles  with 
:the  goods,  and  dies  before  probate  ; 
,^?u.  As  B,  might  have  retained  the 

ft*ods  in  his   hands,    his   executors 
avc'  ^oc  the  fame  power  ?  1 83 

*      \r  vok'otary  bond  is  good  againft  an 
'      cutor>  ^^^  ^o  be  poftponed  to  a 
fimn   '^  coi^traft  debt.  222 

rpi      ^*     -t  ne.^cr  all6ws  an  executor  for 
e  cou.       ^^^  ."rouble,  efpecially  where 
i-h!>!!^^^-^       an   e.tprefs  legacy   for  his 
•       'L         neither  will  it  dlter  the 
f ^"^'  L  ^he  executor  renounces, 

cale,  that  .  ^^^  ^^  ^^  cxecutor- 
•jmdyetisai.  ^  ^^  j,  it  appears 
ihip;  nor  eve.  ,  has  deferved  more, 
-tnat  tne  exec u to. 
and  benefited  the 
judice  oi'hh  own  & 
Where  there  are  two  ex  ^,  ^^^y  ^^  ^c-  I 
renounces,- he  is  ftilK  ^         .   i 


truft,  to  the   pre- 

fFairs.  249 

ecu  tors  and  one 


ccpt  of  the  executorfhlp  ;  Jeais^  wherp 
both  renounce,  Pa^ r  25  i 

Though  in  this  matter,  the  commoR 
lawyers  difier  from  the  civilians,  the 
latter  holding,  that  a  renunciation 
once  made,  though  only  by  one  of 
them,  is  peremptory.  /^/V.(N) 

An  executor  in  truft  who  had  no  legacy, 
and  where  the  execution  of  the  truft 
was  likely  to  be  attended  with  trou- 
ble, at  firft  refufed,  but  afterwards 
agreed  with  the  reiiduar)'  legatees,  in 
confideration  of  100  guineas,  to  ad 
in  the  executorftiip,  and  he  dying  be- 
fore the  execution  of  the  truft  was 
compleated,  his  executors  brought  a 
bill  to  be  allowed  thefe  100  guineas 
out  of  the  truft  money  in  their  hands; 
but  the  demand  was  difaliowed.  251 

252  (N) 

An  executor,  adminiftrator  or  cruftee, 
buys  in  or  compounds  debts,  &r.  it 
(hall  enure  to  the  benefit  of  the  tef- 
tator,  £^r.  25  2  (N) 

At  common  law,  and  before  the  ftatute 
of  frauds,  l^c.  if  a  man  granted  a 
rent  to  y/.  his  executors  and  ailigns, 
during  the  life  oi  B^  and  afterwards 
the  grantee  had  died,  leaving  an  ex- 
ecutor, but  no  aftignce,  the  executor 
ftiould  not  have  had  the  rent,  in  re- 
gard it  being  a  freehold,  the  iame 
could  not  defcend  to  an  executor. 
But  now  ftnce  the  ftatute  of  frauds, 
l^c.  if  a  rent  be  granted  to  ji.  for  the 
life  of  B.  and  J.  die,  living  B. 
j1J*s  executors,  t^c,  ftiall  have  it 
during  the  life  of  B^  264(  N ) 

If  there  be  two  executors,  who  are  alfo 
refiduary  legatees,  and  one  of  them 
for  a  valuable  confideration  aftigns 
part  of  his  refiduum  to  A,  and  after- 
wards for  a  valuable  confideration 
afligns  his  whole  refiduum  to  the  other 
executor ;  if  both  are  but  thefts  em 
aSiiony  the  iirft  aftignment  muft  take 
place.        '  30S 

An  executor,  adminiftrator  or  trnftee 
for  an  infant,  neglcf^s  to  fue  within 
fix  years  ;  the  ftatute  of  limitations 
iliall  bind  the  infant,  309 

A  term  aftigned  by  an  executor,  in  truit 
to  attend  the  inheritance,  ftiall,  in 

equity. 
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equity,  follow  all  the  eftates  created 
oat  of  it,  and  all  incumbrances  fub- 
iilling  upon  it ;  but  tlie  term  beiug 
by  tliis  means  become  not  affcts  at 
law,  tiic  executor  who  ailigned  it,  is 
liable  to  the  creditors,  as  for  a  a'e- 
*vajiuvit .  ^^ge^  3  o 

A.  r'.vMr.nts  for  himfelf  and  his  heirs, 
'\i..:  a  jointure  honfv:  fhall  remain  to 
the  u  cs  in  the  fctt-ement :  the  join- 
trcis  cannot  bring  a  bill  againll  the 
h'^ir  for  a  performance,  witnout  mak- 
ing liic  exf^cutor  a  party.  331 

Thojgh  in  a  bill  bruii^iit  by  a  mort- 
gi.^tc  again  ft  the  heir  to  forcclofe,the 
e:v2Cu:orof  the  mortgagor  need  not  be 
a  party,  and  why.  333(N) 

Wncre  the  will  does  not  require  that  the 
executor  fhall  give  fccurity,  it  is  not 
ufual  for  the  court  to  iniiH  on  it, 
until  fome  raiPochaviour ;  but  where 
one  by  will  charged  tlie  refidue  of 
his  perfonal  eftate  with  4o/..^/r  ««». 
to  his  wife  to  be  paid  quarterly,  the 
executor  was  ordered  to  bring  before 
the  raiiller  lufficient  in  bonds  and  fe- 
curities  to  anfwcr  this  annuity.   336 

The  fpiritual  court  has  no  power  to  re- 
quire fecurity  of  an  executor  for  a 
due    adminifiration     of   the    alfets. 

337(N) 
Where  an  executor  before  probate  files 
a   bill,    and   afterwards   proves    the 
will ;  fuch  fubfequent  probate  makes 
the  bill  ;i  good  one.  35 1 

A  cko/e  en  adion  (as  a  bond)  cannot 
pafs  by  delivery  in  nature  of  a  donatio 
caufm  mortis,  in  regard  it  muft  be 
fued  in  the  name  of  the  executor. 

35» 
Though,  generally  fpeaking,  an  ex- 
ecutor or  tfuftce  compounding  or  re- 
leafing  a  debt,  mull  anfwer  for  the 
i^mc ;  yet  if  it  appears  to  be  for  the 
benefit  of  the  teflator's  eflate,  it  is  an 
excuf;:,  381 

Where  an  executrix  of  J,  who  was 
greatly  indebted  to  divers  perfons  in 
debts  of  different  natures,  being  fued 
in  chancery  by  fome  of  them,  ap- 
peared and  anfwered  immediately,  ad- 
.  mitting  their  demands,  (fame  of  the 
plaintiifs  being  her  own  daughters) 


and  others  of  the  creditors  fued  the 
executrix  at  law,  where  the  decr^ 
not  being  pleadable,  they  obtained 
judgments ;  yet  the  decree  of  the 
court  of  chancery  being  for  a  juft 
debt,  and  having  a  jeal  priority  in 
point  of  lime,  was  preferred  in  .  the 
order  of  payment,  and  the  executrix 
protend  and  indemnified  in  obeying 
fuch  decree.  Page  j^oi{^) 

See  more  of  Surplus  and  Refiduarj  Z>- 
gcUees,  under  ^CgaC?* 


<B;cpoation  of  UIO|l^0.      See  alfo  IDc^ 
Mfc,  Wttl. 

One  feifed  of  lands  in  fee  in  A,  and  pof* 
feffed  of  a  term  for  years  in  b*  de- 
vifcs  all  his  lands,  tenements  and  it\\ 
eltatc  in  //.  and  B.  to  J.  5.  and  his 
heirs' ;  this  will  not  pais  the  term, 
efpecially  if  there  be  anothe;-  claufe 
in  the  will  which  difpofes  of  the  per* 
fonal  eflate.  26 

A.  has  two  fons  fi.  and  C  and  on  the 
marriage  of  i>',  A.  fettles  part  of  his 
lands  on  B»  in  tail ;  and  /I.  being 
fcifed  in  fee  of  the  reverfion  of  thcle 
lands,  and  of  other  lands  in  poirefTion, 
devifes  all  his  lands  and  heredita- 
ments, ntit  othemjuife  by  bim  JtttUd  or 
dijpoftd  of  I  the  reverfion  in  lee  fliall 
pafs.  56 

One  devifcs  all  his  lands  in  A»  B,  and 
C.  and  el/e-where.  The  teflator  has 
lands  in  A,  b.  and  C.  and  lands  of 
much  greater  value  in  another  coun- 
ty ;  the  lands  in  the  other  county 
fhall  pafs  by  the  word  el/e-where,     6 1 

A  will  began,  '*  As' to  all  my  wordly 
'*  eftate,  my  debts  being  lirll  paid, 
'*  I  give,  ^f ."  the  real  eftate  held 
liable  to  the  debts,  nothing  being  de- 
viled, till  the  debts  Ihould  be  paid, 

9**  353 
Dcvife  of  all  of  one's  houlhold  goous 
and  other  goods,  plate,  k^c  to  A.  tho 
refidue  of  my  perfonal  eilatc  to  b* 
the  ready  money  and  bonds  do  not 
pafs  by  the  v^ord  goods,  fur  then  ti.e 

beijucil 

•Ee3 
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bequeft  of  the  refidue  wouM  be  void. 
Page  111 

Devife  to  fuch  of  the  children  of  A.  as 
(hall  be  living  at  his  death.  >/•  has 
iffue  /?.  whobcc  ming  bankrupt, gets 
his  certificate  allowed,  after  which 
jf,  dies ;  this  contingent  intcreft  in 
the  bankrupt  is  ailignable  oy  the  com- 
mi^ionersy  th&uords  of  the  13  E/iz. 
empowering  them  to  aflign  over  all 
that  the  bankrupt  [himlelf]  might 
defart  rjuitkal,  and  here  the  bankrupt 
might  have  releafed  this  contingent 
interefl.  Beiides,  the  later  ftatutes 
concerning  bankrupts  mention  the 
word  peffihlity,  133 

How  in  an  injundion  the  words  liahit 
MMtim  ( for  the  defendant  in  equity) 
flacitum  ad  cummumm  U^em  pofttdart^ 
y  ad  triatiomem  imde  proctdere,  U  pro 
diftQm  flaciti  juduium  intrare^  are  to 
be  underftood.  146 

See  aljo  the  nett  fuhjoined* 

One  by  will  devifes  that  all  his  debts 
and  legacies  fhall  be  paid  oat  of  his 
peribnal  eftate,  and  if  that  not  fuffi- 
cient,  then  that  his  executor  within 
twelve  months  after  his  death,  fhall 
fell  or  mortgage  fo  much  of  his  real 
eflate  as  fliali  I'uffice  for  that  purpofe, 
and  (inter  aV)  gives  a  legacy  of 
1000  /.  to  y.  5.  who  dies  witliin  a 
year,  and  the  perfonal  eflate  is  not 
fufficient ;  this  is  a  veiled  legacy,  and 
jhall  be  paid  to  the  executor  oij.  S, 
the  legaice,  though  charged  upon 
land  ;  for  the  words  ivitbin  twei've 
months,  denote  the  ultimate  time,  but 
the  executor  may  pay  it  fooner.    172 

Pevife  to  ^.  until  />•  fhall  attain  forty 
years ;  J5.  dies  before  forty ;  A^s 
cllate  ceafes.  Secus,  if  the  devife  to  /i. 
be  made  a  fund  to  pay  debts  or  por- 
tions, which  cannot  be  raifed  until 
B'  Oiall  have  attained  his  age  of 
forty  ;  in  which  cafe  the  viordJbaJI  is 
taken  ioTjbouid.  i-jd 

Devife  to  my  fon  A*  for  life,  remainder 
to  his  firll  fon  in  tail  male,  remainder 
to  his  fecond,  third,  fourth  and  fifth 
fon  fuccelTively,  without  faying  for 
what  cilate,  or  any  words  tantamount. 
A.  \iz^  two  fons,  the  former  of  whom 


dies  in  his  life-time ;  the  fecond  fot 
Ihall  have  an  eftate-tail,  being  tbejirft 
fon  at  bis  father*^  death.  Page\i% 

One  makes  his  wife  \C\%  fole  beirefs  and 
executrix  of  all  his  real  and  perfonal 
efiate,  to  ft II  and  difpofe  thereof  at  her 
pleafure  to  pay  his  dthts  and  legaciis, 
and  gives  his  brother  (who  was  his 
next  of  kin  and  heir)  5/.  the  wife 
has  the  refidue  to  her  own  ufe,  and 
not  as  a  truilce.  193 

Money  articled  to  be  laid  oat  in  land, 
and  fettled  on  the  hafband  and  wife 
and  iflue,  remainder  to  the  hu/band 
in  fee,  will,  in  cafe  there  is  no  ifTuc, 
pafs  by  the  hofband's  devife  of  his 
real  eitate,  though  the  money  was 
never  laid  oat|  but  this  muft  be 
underftood,  provided  it  be  the  in- 
tention of  the  party  that  it  ihonld 
pafs  as  fuch ;  for  if  it  appears  to  have 
been  his  intention  to  pafs- it-«s^ per- 
fonal efiate,  by  defcribing  it  as  fo 
much  money  agreed  to  be  laid  out  in 
land,  it  will  then  pafs  as  perfonal 
efiate,  and  by  a  will  not  attcfled  by 
three  witneffes;  fo  that  this  fcems  to 
depend  on  the  intention  of  the  part)', 
without  whofe  particular  interpontion 
it  is,  prima  facie,  land,  and  will  be- 
long to  the  rcprefentativc  of  the  real 
efiate.  221,  222  (N) 

Where  a  plea  is  ordered  to  Hand  for  an 
anfwer,  it  mud  be  intended  a  fuffi- 
cicnt  anfwer  and  confeqaently  the 
plaintiff  cannot  except  to  it.  239 

The  words,  **  /  devife  all  my  temporal 
**  efiate, ^^  the  fame  sls  *'  I  devife  aU 
**  «r;  'Ufordlj  efiate,**  and  pafs  a  fee; 
and  this  is  the  plainer,  where  it  is 
afterwards  faid,  all  the  retl  of  my 
real  efiate,  the  word  rejf  being  a  term 
of  relation.  295 

If  I  devife  all  my  lands  and  heredita- 
ments in  Dale,  and  have  a  manor  in 
Dale ;  the  manor,  as  it  is  an  here- 
ditament in  Dale,  will  pafs  ;  but  if 
I  have  a  manor  in  Dale,  and  alio 
land  there  which  is  not  parcel  of  the 
manor,  it  is  a  qneftion  whether  the 
manor  will  pais  by  a  devife  of  all  my 
land:*  322 


If 
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IF  I  have  freehold  and  copyhold  lands 
in  Date,  and  deviie  all  my  lands  and 
hereditaments  in  DiJt  to  pay  my 
debts ;  only  my  freehold  (hall  pafs^  if 
that  be  fufficient ;  ficus^  if  I  have 
furrendered  my  copyhold  to  the  ufe 
of  my  will.  Pagt  yzz 

One  by  will  gives  all  his  hoidehold 
goods  and  implements  of  honfliold ; 
the  malt,  hops,  beer,  ale  and  other 
visuals  in  the  honie,  do  not  pafs ; 
but  the  clock,  if  not  fixed  to  the  hottfe 
fhall  pafs;  but  not  the  guns 
piltols,  if  nfed  as  arms  in  riding  or 
(hooting  game.  334 

One  has  no  land  in  A.  bat  has  tithes 
there,  and  devifes  all  his  land  in  A, 
the  tithes,  as  they  are  ifTuing  out  of 
the  land,  and  part  of  the  profits 
thereof,  (hall  pafs.  386 

One  with  lemon  juice  takes  out  a  re- 
ceipt written  on  the  iniide  of  a  bank 
note,  but  called  an  indorfement; 
thb  held  to  be  ra(ing  an  indorfement 
within  8  {^  9  IP.  I*  cap.  \^./ta,  36. 
and  to   be  felony   without    clergy. 

If  there  be  a  proper  known  word  to  ex- 
prefs  a  thing  by,  no  defcripcion, 
though  with  an  Amglic},  (hall  be  fufii. 
dent.  43a(N; 

What  is  meant  by  a  clerk  conviA.   444. 

In  what  cafes,  and  under  what  circum- 
ftances,  an  affirmative  law,  without 
negative  words,  mayrepeal>  or  takr 
away  the   force   of  a  former  law. 

491 


Where  a  judgment  was  given  to  a  papift, 
it  was  determined  he  could  not  extend 
the  land,  (ince  that  would  give  him 
an  intereft  in  the  land,  contrary  to 
the  exprefs  words  of  1 1  (^  12  ^.  3. 
cap.  4.  46(N) 

If  the  wife  has  a  judgment,  and  it  is 
extended  upon  an  iUgit,  the  hu(band 
nay  aflign  it  without  a  confideration. 
So  if  a  judgment  be  given  in  truftfor 
a  feme  ible,  uche  marries,  and  by 
confent  of  her  tru&ecs  is  in  pofT^iJion 


of  the  land  extended,  the  hnfband 
may  affign  over  the  extended  intcreft; 
and  by  the  fame  reafon.  if  the  feme 
has  a  decree  to  hold  and  enjoy  lands, 
until  a  debt  due  to  her  is  paid,  and 
ihe  is  in  pofTeffion  of  the  land  under 
this  decree,  and  marries;  the  hof- 
band  may  aflign  it  without  any  con* 
^deration ;  for  it  is  in  nature  of  an 
extent.  Page  200 ' 


C):t(iigQi(binciit>  01  fl^ergcr. 

A*  is  a  copyholder  in  tail,  the  lord 
grants  the  freehold  of  the  copyhold 
to  him  in  fee ;  the  copyhold,  though 
intailed,  is  extingni(hed.  9 

^4tr€  amtim.  If  A.  be  a  copyholder  in 
tail,  remainder  to  B.  in  fee,  and  A. 
ukes  a  grant  from  the  lord,  of  the 
freehold  to  him  and  his  heirs,  and 
dies  without  iff\ie ;  is  not  B.  in  whom 
there  was  once  a  veiled  remainder  in 
fee  of  the  premifes,  intitled  to  the 
fame?  iq(N) 

Where  one  has  a  term  for  years  as  ex- 
ecutor, and  afterwards  purchafes  the 
inheritance,  without  having  affigned 
the  term  ;  the  term  is  not  hereby 
merged,  left  it  (hould  occafion  a  //#•> 


itaftopu 


IF  I  fend  goods  to  a  fa^or  todifpofe 
of  for  my  ufe,  and  he  becomes  a 
bankrupt,  thefe  goods  are  not  liable 
to  the  debts  of  fuch  bankrupt.  185 
A  trader  in  LonJ^m  having  money  of 
7.  S.  (who  refided  in  MtanJ)  in 
his  hands,  hoM^^tSoutb-Sea  Stock,as 
faftor  for  J.  S.  and  took  the  flock  in 
his  own  name,  but  entered  it  in  his 
account  book,  as  bought  for  J,  S. 
after  which  the  trader  became  a  bank- 
rupt ;  this  truH  flock  not  liable  to 
the  bankruptcy.  »87(N) 

I  Brokers  or  factors  who  aa  for  their 
*  E  c  4  principal>p, 
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principal?,  not  liable  in  their  own 
cap&ci  ties .  Poge  279 

^atl;er  attD  Cl)tid. 

A  father  introlls  his  heir  apparent,  then 
an  infant,  to  the  care  oK  a  fervant. 
The  heir  comes  of  age  ;  the  fervant 
takes  a  bond  from  the  heir,  which 
bond  is  fecreted  from  the  father,  and 
the  heir  has  not  wherew-ithal  to  pay 
the  bond  ;  equity  will  fct  the  bond 
afide,  as  obtained  by  fraud,  and  a 
brtrnch  of  truH.  129 

The  gdarJianfhip  of  a  child  does  by  the 
Jaw  of  nature  belong  to  the  father, 
who  is  at  liberty,  in  a  peaceable 
manner,  10  take  him  wherever  he 
finds  him.  154,   155 

The  father  i'  the  proper  judge  of  what  is 
a  fit  provifion  for  his  child,  for  which 
reafon  the  court  of  chancery  will  fup- 
ply  the  want  of  afurrender  of  a  copy- 
hold devifed  by  a  father  to  his  child, 
notwith (landing  he  ha^  otherwife  pro- 
vided for  him.  284,  285 


^ec-flinplc 


ant>   JFectail. 
€(tate0. 


See 


:(rclour-    i>cc  alfo  a>atlator^. 

Where  i\\^  hufb-ind  was  attainted  of  fe 
lony,  and  pardoned  on  condition  of 
tr.-^nrponation ;  and  afterwards  the 
wife  became  intitlcd  to  fome  pcrfonal 
«lbte  as  orphan  to  a  freeman  of 
Lyndon ;  tiiis  perfonal  ellate  was  de- 
creed to  belong  to  the  wife  as  to  a 
feme  foif.  37 

A  bill  in  equity  lies  not  to  compel  the 
performance  of  an  agreeement  to  pay 
money  in  confideration  of  having 
ftifled  a  profecution  for  felony.     279 

One  with  lemon  juice  takes  out  a  re- 
ceipt written  on  the  infide  of  a  bank- 
note, but  called  an  indorfement  ; 
this  held  to  be  rafing  an  indorfe- 
ment within  8  ^  9  ^.  3.  ffl/.  19. 
36.  and  to  be  felony  without 
;of  clergy.  419 


One  convifled  of  felony  within  benefit 
of  clergy,  and  fentenced  to  be  tranf. 
ported  for  feven  years,  continues  a 
felon,  till  adlnal  tranfportation  and 
fcrvice,  purfuant  to  the  featcncc  ; 
and  if  a  (Iranger  aflifl  fuch  felon  ccv.- 
vift,  being  in  cuflody  under  frn tf  nee 
of  tranfportation,  to  efcape  out  of 
prifon,  (provided  it  be  fuch  an  aiHil- 
ance  as  in  law  amounts  to  a  receiving, 
harbouring,  or  comforting  fuch  fe- 
lon) ;  the  perfon  affi^ling  is  acccfTury 
to  the  felony  aftir  tiu-  f»d  ;  I  at  then 
in  the  indi(J  mem  Tit  ihio  lall  *  tic  nee, 
it  mull  be  ch  rgfu,  that  the  oii^nder 
h:ul  n-  ticc  (f  luo  othti  felony  or  con- 
vi^Li(  11.  Fa  €  4.39 

Where  the  indiflment  has  not  well 
charged  a  iei^ny,  ncr  t»»c  fpecial 
verditl  crrtainly  found  any  u^on  the 
fadls  therein  Hated,  and  coule^uent- 
ly  it  is  uncertain,  wh  ther  the  pri- 
foner  be  guilty  of  i^ny  felcm  at  all ; 
or  only  of  a  mificmeanor  ;  cr  where 
in  fuch  c;.re  xwc  ^^riirvj^r  i-eu-.urs  to 
the  indidmenr :  in  all  theie  cafes  the 
judgment  given  mud  be  a  judgment 
of  acquittal  ;  but  this  will  be  no  bar 
to  another  indidment  conftitutinga 
different  offence*  499 

^cme  Cot^rt.       See  H^aton   an^ 
jfcmc. 

if teti  if acia0 .    See  e^tvxtifm. 


SUxz. 

By  marriage  articles  money  is  agreed  to 
be  invelled  in  a  purchafe,  and 
fettled  on  A.  in  tail,  remainder  10 
A,  in  fee.  A»  has  neither  wife  nor 
ilfuc,  and  might  by  a  fine  only  dif* 
pofe  of  the  lands  if  fettled  ;  yet  the 
Lord  King  would  not  order  the  money 
to  be  paid  to  y/.  «  fortiori  not,  if 
there  had  been  a  wife  or  iflue.         13 

But  this  is  contrary  to  the  opinion  of 
the  Lord  MacclesJieU,  and  (as  it  is 
prefumed)   to  the   prefenc  praflice. 

14  (N) 

The 
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The  lc\7iDg  a  fine  is  a  things  of  tiine, 
in  regard  of  the  many  offices  through 
which  it  is  to  pafs  ;  and  the  writ  of 
covenant  is  to  be  under  the  great 
feal ;  by  which  means  the  tenant  in 
tail  may  be  prevented  from  leiying 
fuch  fine,  though  ever  fo  much  in- 
tended by  him.  Page  14  (N) 

^«  and  B'  tenants  in  common  of  lands 
in  fee ;  J.  devifed  his  moiety  in  fee  ; 
after  which  ji.  and  B^  made  parti- 
tion by  deed  and  fine,  declaring  the 
ufe  as  10  one  moiety  in  feveralty  to 
^.  in  fee,  and  as  to  the  other  moiety 
in  feveralty  to  B,  in  fee.  Certified 
by  the  judges  of  B.  R>  with  whom 
the  Lord  Chancellor  concurred,  that 
the  will  of  J,  was  not  revoked  by 
the  deed,  and  fine  levied  in  pur- 
fuance  thereof.  169,  170  (N) 

Where  the  hulband  for  a  valuable  con- 
iideration,  covenants  that  his  wife 
ihall  join  with  him  in  a  tine  ;  equity 
will  enforce  a  performance  of  fuch 
covenant,  1 89 

S^are  autem.  If  it  can  be  made  appear 
to  have  been  impoflible  for  the  huf- 
band  to  procure  the  concurrence  of 
his  wife>  (as  fuppofe  there  are  differ- 
ences betv/een  them)  and  the  hulband 
ofiTers  to  return  all  the  money  with 
interefl,  and  to  anfwerall  the  dama- 
ges, whether  in  fuch  a  cafe  equity 
would  not  difcharge  the  hulband  from 
his  agreement  ?  1 89  (N) 

A  fine  and  five  years  non-claim  held, 
in  favour  of  a  purchafcr,  to  bar  a 
truil  term  though  the  aftuy  que  truji 
was  an  infant,  310  (N) 

Lands  are  devifed  to  A,  and  B^  and  to 
the  heirs  of  the  furvivor,  in  truil  to 
fell ;  though  the  inheritance  be  in 
abeyance,  yet  the  truftces  by  a  fine 
may  moke  a  good  title  by  eiloppel. 

372 
Fine  fur  Ccncejferunt  ^ 

A  church  leafe  for  three  lives  was  de- 
vifed to  J.  fol^life,  remainder  to  B, 
her  hulband  for  life,  remarnder  to 
the  firft  and  every  other  fon  of  Z>'.  by 
J,  in  tail^  remander  to  the  heirs  fe- 


male of  B*  by  J^  in  tail,  remaxnder 
to  the  light  heirs  of  ji,  B*  died, 
whereupon  his  fon  C.  (whom  he  had 
by  J.)  brought  his  bill,  praying,  that 
the  leafehold  premifTes  (fome  of  the 
lives  whereby  the  fame  were  held  be- 
ing dropt)  might  be  rene\^ed  and 
fettled  on  A*  for  life,  remainder  to 
the  plaintiiF  and  his  heirs  ;  the  court 
ordered  that  a  fine  fur  conc^erunt 
ihould  be  levied  by  A,  and  C  and 
that  by  a  proper  conveyance  of  leai'c 
and  releafe  the  premises  fhould  be 
conveyed  in  truft  to  .-/.  for  life,  re- 
mainder to  the  plaintitF  C.  and  his 
heirs.  Page  266  (N) 

Fine  relatimg  to  CopyboUs.      See  COft* 


jf  Icet  ^iiroa. 

One  who  has  been  a  prifpner  in  Nrwgate 
for  debt^  but  afterwards  removed  to 
the  Fleet,  is  excommunicated  ;  the 
Court  of  Chancery  will  not  order  ihe 
curfitor  to  make  out  the  writ  of  ex- 
communicato  capiendo  to  the  warden  of 
the  Fleet ;  but  the  writ  may  be  direc- 
ted to  the  Aieritf*,  who  may  return  ai 
Mon  eft  in'veMtuSf  on  which  return  the 
court  of  B.  R'  may  grant  an  habeas 
corpus  to  bring  up  the  prifoner,  and 
thereon  charge  him  with  an  excommu^ 
nicato  capiendo,  55; 

The  Court  of  Chancery  fends' attach- 
ments to   the  warden  of  the  Fleet, 

ibid. 

^oieclofure.     See  iS^^^tgas^. 

'   :f  o;eisu  Courts.    See  CoiKts. 


jFo^feiture. 

Baron  and  feme  defendants  to  a  bill. 
The  feme   mull    anfwer,    notwith-'" 

.  Handing  her  anfwer  cannot  be  read 
againil  her  hulband  ;  but  the  feme 
is  not  bound  to  anfwer  any  bill  that 

may 
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mzj  fubje^  fier  to  a  forfeiture,  tho* 
kerhuiband  has  Aibmittedto  anfwer. 
Paie  2^% 
A  defendant  not  bound  to  anfwer  what 
tendf  to  accufe  him  of  maintenance, 
or  of  buying  pretenfed  rights  within 
the  ftatiiteof  32  H.  8.  caf,  g./ea. 
*-  575 


Jftaur^,  CoIfoSon,  Cebftt,  Ifmpoff- 
tion.     See  alfo  3Dce^. 

A  decree  gained  by  fraud  may  be  fct 
afide  by  petition  only.  1 1 ! 

A  father  in trufts  his  heir  apparent,  then 
an  infant,  to  the  care  of  a  fervant ; 
the  heir  comes  of  age  ;  the  fervant 
takes  a  bond  ffom  the  heir,  which 
bond  is  fecreted  from  the  father,  and 
the  heir  has  not  wherewithal  to  pay 
the  bond  ;  equity  will  kt  afide  the 
bond  as  obtained  by  frauds  and  a 
breach  of  truft.  129 

A  weak  man  gives  a  bond  ;  if  it  be  at 
tended  with  xk>  fraad,  tfr.  equity 
will  not  fet  it  afxle  merely  for  the 
weaknefs  of  the  obligor,  if  he  be 
cdmpos  ment'u,  1 30 

The  having  been  in  drink,  is  not  any 
reafon  to  relieve  a  man  againft  any 
deed  or  agreement  gained  from  him 
when  in  thofe  circum (lances,  for  this 
were  to  encourage  drunkennefs ; 
Jtcuf,  if  through  the  management  or 
contrivance  of  him  who  gained  the 
deed,  ^r.  th?  party  from  whom  it 
was  gained  was  drawn  in  to  drink 

I30(N) 

A  bill  in  equity  lies  to  compel  the  per- 
formance of  an  agreement  to  ilop  a 
profecution  at  law  for  a  fraud.     279 

Fraud  cognifable  in  equity  as  well  as 
at  law.  ibid. 

The  tarft  mortgagee  permits  the  mort- 
gager to  keep  the  tide  deeds,  and 
the  mortgagor  (hewing  a  fair  title, 
mortgages  the  premises  to  a  fecond 
mortgagee,  to  whom  he  delivers  the 
^it^%  ;  the  firft  mortgagee  is  accef- 
ifiuT  to  the  drawing  in  of  the  fecond, 
-    -'ind'iball  not  compel  the  delivery  of 


the  writings  from  him  withoul' pay** 
ing  him  his  mortgage  money.P«>zSc, 

281 

A  bond  or  mortgage  is  good  evfdence 
of  a  debt ;  but  in  cafe  fraud  appears, 
the  obligee,  lie.  ooght  to  prove  ac- 
tual payment.  289 

A  fublequent  deliberate  afl  confinning 
an  anreafonable  bargain,  when  the 
party  is  folly  iRfonned  of  every  thing, 
and  under  no  fraud,  nor  furprife, 
(hall  make  the  bargain  good.       204 

If  a  man  devifes  lands  in  fee  to  j?.  who 
dies  in  the  life  of  the  tedator,  and 
the  tedator's  heir  ukinj^  it  that  the 
heir  of  B,  is  in  titled,  for  a  trifling 
condderation  conveys  and  confirms 
the  eftate  to  him  ;  equity  will  relieve. 

A.  by  his  interefl  with  the  commiflion- 
ers  of  exdfe,  gets  an  office  in  that 
branch  of  the  revenue  for  B*  who  in 
confideration  thereof  gives  a  bond  to 
A.  to  pay  him  10/.  ftr  ann.  as  long 
as  B,  enjoys  the  place ;  equity  will 
relieve  againfl  the  bond.  391 


iFree^Otl^*  See  Matters  controverttJ 
btttjuetn  tbf  Heir  and  Executor^  under 

title  l^ir.  Seal  C(tat(>  |derCoital 
4^aate. 

A  truflee  or  executor  cannot  change  the 
nature  of  the  trull  eilate,  by  turning 
a  leafe  for  years  into  a  behold.   100 

Though  a  freehold  be  not  diflribatable 
in  the  ipiritual  court,  it  is  in  equity., 

102 

Where  a  man  makes  his  will  and  after* 
wards  purchafes  a  freehold,  fuch 
eilate  cannot  pafs  by  the  will  made 
before  the  purchafe,  without  a  new 
publication.  170,  lyx 

At  common  law,  and  before  the  flatute 
of  frauds,  if  a  man  had  granted  a 
rent  to  A.  his  executors  and  aligns, 
during  the  life  of  ^.  ^nd  afterwards 
the  grantee  had  died,  leaving  an  ex- 
ecutor, but  no  aifignee,  the  executor 
ihould  not  have  had  the  rent,  in  re« 

gard 
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^ard  It  being  a  freehold  the  fame 
could  not  defcend  to  an  executor. 

Freehold  defiendible.    See  4)C(ttpant. 


WHERE  lands  of  the  nature  of 
gavelkind  are  in  fettlement,  the 
unfettled  reveriion  continues  part  of 
the  old  eilatej  and  ihall  defcend  in 
gavelkind.  63 

4^00^0,  anl»  iBf^t  paSIre  b^  x\^  X>e« 
btfe  tt)ercof«    fee   C^ryoation   of 

errant. 

One  feifed  in  fee  of  a  manor »  grants  a 
rent  out  of  it  to  a  charity  for  the  fup- 
port  of  feveral  poor  per(bns«  and 
afterwards  grants  the  manor  in  fee 
to  J.  S,  the  nomination  of  the 
poor  pcrfons  belongs  to  the  heir  of 
the  grantor,  and  does  not  pafs  with 
the  manor.  145 

Things  lying  in  grant>  as  an  advowfon 
feem  extendible  in  an  elegit,         401 


dTuartfatt.    See  infant*  CntSee. 

A  prcfbyterian  who  had  three  infant 
daughters  brought  up  that  way«  and 
had  three  brothers  prelbyterians,  made 
his  will,  appointing  his  brothers,  and 
alfo  a  clergyman  of  the  church  of 
England,  guardians  to  his  three  in- 
fant daughters,  and  dies,  having  fent 
his  eldell  daughter  to  his  next  bro- 
ther. The  clergyman  gets  two  of 
the  daughters  into  his  cuflody,  and 
places  them  at  a  boarding-fchoo], 
where  they  were  bred  according  to 
the  church  of  England,  and  brought 
his  bill  to  have  the  eldeft  daughter 
tlaced  out  with  the  other  daughters. 
The  ti^ee  brothers  that  were  prelby- 


terians  brought  their  bill  to  have  the 
two  daughters  delivered  to  them  ;  the 
court  declared  no  proof  out  of  the 
will  ought  to  be  adimitted  in  the  cafe 
of  a  devife  of  a  guardianfhip,  any 
more  than  in  the  cafe  of  a  devife  of 
land.   ^  Page  5 1 

A  guardian  cannot  alter  the  nature  of 
the  infant's  eftate,  by  turning  the 
perfonalinto  a  real  e(late,&^  #  ionver/o. 

100 

One  through  a  great  age  being  deprived 
of  his  memory,  and  almoU  become 
MM  compos^  was  admitted  to  anfwer  by 
his  guardian,  the  demand  in  queftion 
being  but  fmall.  1 1 1  (N) 

The  marrying  an  infant  ward  of  the 
court  of  chancery,  is  a  contempt, 
thoB^^h  the  parties  concerned  in  fucii 
marriage  had  no  notice  that  the  in* 
fant  was  a  ward  of  the  court ;  all  afls 
of  the  court,  as  the  commhment  of  a 
wardfhip,  and  in  a  caufe  depending, 
to  be  taken  notice  of  by  every  one  at 
his  peril.  ij6,  117 

So  where  one  not  a  freeman  of  London 
married  a  city  orphan,  though  it  did 
not  appear  the  party  had  any  notice 
of  his  wife's  being  a  city  orphan,  yet 
he  was  held  punifhable  by  the  cpnrt 
of  orphans.  ii8(N) 

The  guardianfhip  of  the  child  does  by 
the  law  of  nature  belong  to  the  fa- 
ther ;  and  the  right  thereto  cannot 
be  taken  from  him  by  any  other  per- 
fon's  giving  a  legacy  though  never  fb 
great,  and  the  father  is  at  liberty  to 
take  fuch  child  wherever  he  can  meet 
with    him,  though   not    by    force. 

^ipreis  concerpmg  the  proper  remedies 
for  the  recovery  of  a  ward,  fuch  as 
the  writ  of  ravifliment  of  ward,  ho- 
mine  replegiando^  and  habeas  corpus  ; 
and  whether,  if  a  perfon  be  brought 
into  court  by  virtue  of  the  latter,  and 
declares  he  is  under  no  force,  tho 
court  will  deliver  him  into  the  cuftody. 
of  another?  '54(^^) 

Whether  the  writ  q{  ejeQione  cuftodia  be 

not  the  moft  proper  method  whei*eby 

to  try   the   right   of  guardianfliip. 

ibid.  (N) 

Au 
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An  inftnt'*  anfwrr  cannot  be  given  in 
evidence  againft  him,  becaufe  the 
guardiaf),  and  not  the  infant,  is 
fworn  to  fuch  anfwer.  Page  i-^y 

Alio  thtfubfgfna  to  hear  judgment  mnft 
be  fervcd  on  the  guardian.  i^V.(N) 

If  the  int.anr  plainiiff's  guardian  or 
prochein  ajxy  ne^lc6s  tc  ^.ut  in  a  re- 
|-.lic:i*i(n  to  a  aefcnJuni's  anfwer  ; 
i^rfTf,  Whether  fuch  anfy/cr  (hall  be 
reaa  ^nd  :.om>tted  lo  be  true,  thougU 
never  io  detrimental  to  the  infant's, 
inheritance?  237^  N) 

An  allowance  ofmainsenancf  to  a  guar- 
dian mull  be  in  rcgaid  to  what  the 
infant  then  had,  and  not  to  what  falls 
in  afterwards.  368 


l^abcni  Co^poff.    See  mxix. 
Ucfr  nnD  3ncc(lc^     Sec  alfo  <Sj;ccu= 

tOJ,  partiCiS,  Rej'ul  ing  Truji, 

ON  E  binds  himftlf  and  his  heir  in 
a  bond, and  mortgages  feme  I.inds, 
of  which  he  13  (fifed  in  tec,  fjr  more 
thun  the  value  ;  tlie  lurir  has  200/. 
for  joining  in  a  Lie  of  the  prcmiies  ; 
this  200/,  held  not  to  be*  alfets.      10 

Cnc  h«'o  two  ftii^  ji,  and  B.  and' throe 
daughters",  and  dcvifes  his  lands  to 
be  lold  for  pr.)  mcnt  of  his  debts  ;  and 
as  to  the  monies  ariiing  by  falc  after 
deb:.^  paid,  h'*  giVcs  20c  A  thereout 
to  hL>  eldcll  Ion  ./.  at  twenty-one, 
ih<*  rrHdue  to  hi>  four  younger  chil- 
dren equally  ;  A.  the  eldcll  dies  be- 
U  ;c  twenty- cnc  ;  this  200  L  (hall  go 
i.»  tl.c  heir  of  the  tettc^tcr.  20 

T'v  heir  the  univerLl  rcprefentative  ot 
his  ancefior,  and  not  to  be  diUnhc- 
riied  bydc.ubtrul  v^ords.  61 

III  a  devifc  of*  lands  to  pay  debts,  if  the 
crcditrrs  bring  a  bill  to  compel  a  fale, 
i^^;  h'*ir  is  generally  to  be  made  a 
\\  '.{)  \  /t^:n  in  the  cafe  of  a  truli  cre- 
au'v'  i  V  deed  to  piy  debts.  92 


If  a  copyhold  be  macle  Ihhlc  to  paj 
debts,  and  the  cjiarge  being  but 
equitable,  the  legal  etU^e  of  the 
copyhold  dcfcends  to  the  heir,  in  a 
bill  bFougHt  by  the  creditors  praying 
a  fale,  it  feems  neceifaiy  to  nake  the 
heir  a  party,  othetwife  the  legal 
e&ate  of  the  copyhold  cannot  be  con- 
veyed to  a  purchaier  v  but  in  cafe  it 
'  y.-.jLT5  that  the  heir  at  law  has, 
fincc  the  tcAator*s  death,  conveyed 
away  all  the  copyhold,  then  the 
grantee  of  the  heir  being  vrpahle  of 
conveying  to  the  purchait  i ,  it  may 
«ot  be  neceflSiry  to  make  ;  he  heir  a 
party.  -"^'^'f  97  W 

A  father  in truds  his  heir  apparent,  then 
an  infant,  to  the  care  of  a  iervant. 
The  heir  comes  of  age ;  the  fcrvant 
take^  a  boiKl  fron  the  heir,  Wiiich 
bond  is  fecreted  from  tne  father,  and 
the  heir  has  not  uhcrcuithal  to  pay 
the  bond ;  equity  will  let  atidc  the 
bond,  as  obtained  by  lra»id.  1:9 

Heirs,  when  of  age,  nre  under  the  c  re 
of  equity,  and  then  want  it  moll, 
Die  law  taking  care  oi  them  ti«i  that 
time.  131 

Ont  feifcd  in  fee  of  a  manor,  gran: 3  a 
rent  in  fee  out  of  it,  as  a  charity,  for 
the  lupport  of  feveral  poor  perfons, 
and  ahrrwarus  grafts  the  manor  to 
y,  5.  in  fee  ;  the  nomination  of  the 
poor  perlcns  does  not  go  with  the 
manor,  but  belongs  to  the  heir  of  the 
grantor.  145 

Though  by  the  Aatute  of  frauds  as 
eflate  to  a^man  and  his  heirs  for  three 
lives  is  made  liable  to  pay  debts,  yet 
it  is  only  fuch  debts  as  bind  the  heir. 

166 
One  articles  to  buy  land,  and  the  title 
is  under  a  ^\ill  not  proved  in  equity 
againft  the  heir  ;'  yet  in  fome  cafes 
e(]uity  will  compel  the  purchafer  to 
accept  the  title.  190 

Money  agreed  to  be  laid  oat  in  land 
(hall  be  taken  as  land,  and  go  to  the 
heir ;  and  no  difference  where  the 
money  thus  agreed  to  be  laid  out  axvd 
fettled^  is  depoiitcd  in  the  hands  of 

truftees^ 
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traftee^y  and  where  it  rexoaius  in  the 
bands  of  the  covenaotor.     Page  2 1 1 

One  d^vifes  a  rcot-chargc  to  be  fold  to 
pay^  legades  amounting  to  800/.  and 
if  the  rcBt-cbarge  ihottld  iell  for 
loooL  the  tcftator  gives  a  further 
legacy  of  200/.  the  rent-charge  fells 
for  above  Soo/.  and  lefs  than  1000/. 
%vhat  exceeds  the  800/.  (hall  belong 
to  the  heir  as  a  refulting  truft*      252 

A  mortgagor  in  fee  died,  and  the  mort- 
gagee bought  in  tbe  mortgagor's 
wi^'s  right  of  dower  ;  decreed  that 
the  heir  of  the  mortgagor*  on  his 
bringing  a  bill  to  redeem,  fhould 
have  the  benefit  of  it-  Ihid  ( N ) 

Where  the  heir  is  totally  diflnherited, 
equity  will  not  fupply  the  want  of  a 
fuxrender  of  a  copyhold  in  favoaur  of 
a  yoanger  child.  284,  285 

But  a  flight  equity  for  an  heir  to  fay  he 
wants  the  deeds  and  writings,  unlefs 
he  claims  under  fome  deed  of  in  tail 
concealed  from  him  by  the  defend- 
ant. 296 

In  a  bill  brought  by  a  siortgagee  to 
forecloie,  it  is  fufficient  to  make  the 
heir  only  of  the  mortgagor  a  party. 

333;N) 

Although  there  be  no  covenant  or  bond 
in  a  mortgage,  yet  the  heir  of  a  mort- 
gagor fhall  compel  an  application  of 
the  perfonal  e^te  in  exoneration  of 
his  land.  35 S 

One  dies  indebted  by  bond,  and  feifed 
in  iee  of  divers  lands,  part  of  which 
he  devifes  to  J,  S.  and  pther  part  he 
permits  to  defcend  to  hia  heir;  the 
lands  defcended  (hall  in  the  firft  ^lacc 
be    liable    to   pay  the   bond   debts. 

367 

^an  auie^t  Whether  if  the  tellator 
had  devifed  any  part  to  the  heir,  the 
other  deviiec  ifkuil  not  have  contri- 

.    bated  pro  rata  ?  ibid.  ( N )  | 

In  the  cafe  of  lands  in  fee  defcending 
OA  an  infant,  the  parol  ihall  demur 

.   in  equity  as  well  as  at  law.  368 

An  heir  at  law  is  made  a  defendant,  and 
infiils  on  his  title ;  he  (liall  have  his 
coils  although  it  goes  again  11  him  ; 
but  if.  ah  heir  at  law  be  plain tiO^ 

.  ^nd  mifcarries  in  his  fuit,  he  ihall  not 


have  coils  ;  but  on  his  fuit  appearing 

to  be  gfoundlcl's,  he  (hall  pay  coils. 

^^&  111 


Matters  c^ntr^'vprted  hft^v^n  the  heir^md 
Exeiutor.     See  alfo  ^^eC(litO^ 

A,  covenants  for  himfelf  and  his  heirs^ 
that  he  will  purchafe  lands,  and  fettle 
the  fame  on  himfelf  for  life,  remain- 
der CO  his  wife  for  life,  remainder  to 
his  firft»  &^.  fon  io  t^il,  remainder 
to  himfelf  in  fee ;  equity  will  compel 
the  executor  to  lay  out  the  money* 
though  the  heir  be  both  debtor  and 
creditor.  224 

£very  mortgage,  though  withoat  anj 
covenant  or  bond  10  pay  the  money, 
implies  a  loan,  and  every  loan  im- 
plies a  debt ;  therefore  an  heir  of  a 
mortgagor  ihall  compel  an  applica- 
tion of  the  perfonal  eftate  to  pay  oS 
a  mortgage,  notwithflanding  there 
was  no  coyeaaatt  (^^,  from  the  mort* 
gagor.  J58 


C^<liH^  Rmrgsioi* 

A'  having  500/.  given  him  by  hif 
uncle,  in  ca/e  he  ihoal^  furvive  the 
teilator's  wife,  fells  it  ibr  100/.  to  be 
paid  by  5  /.  p^r  ann,  but  that  if  the 
teflator's  wiiie  fhould  die  before  J* 
and  the  legacy  become  due,  ia  fach 
cafe  the  re^  of  the  money  to  be  paid 
within  a  year  then  next.  J,,  does 
furvive  the  teilator's  wife,  and  knows 
the  legacy  was  become  due  to  him, 
and  being  fully  apprifed  of  the  whole 
fa6l,  confirms  the  bargain ;  he  fhall 
be  bound  thereby*  a^o 

Though  had  all  depended  on  the  ftril 
aiTignment,  the  court  would  have  fet 
it  aiide,  as  being  an  uureafonabie 
advantage  made  of  a  neccUitous  man. 

An  heir  of  about  twenty-feven  years  of 
age,  and  who  had  a  commiiiion  in 
the  guards,  borrowed -5 00/.  on  con- 
dition to  pay  1000/.  if  he  furvivcd 
his  father  and  fatlier-in-la\y ;  but   if 

he 
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"he  died  before  his  fiither  and  fiuher- 
in-liWy  then  the  lender  to  loie  the 
500  /•  The  heir  fnrvived  his  fiither 
and  father-in-law,  and  wu  relieved* 
thoagb  after  he  had  paid  the  money, 
it  being  for  fear  of  an  execncion* 

Unreafonable  bargains  made  with  an 
heir  in  his  father's  life-time,  relieved 
againft^  and  why*  293 


From  whence  derived>  and  what  it  fig* 
nifies.  >7(N) 

l^tcf^pot.  See]Dilltiiicttfoti,!Lon!ion. 


3^eot  ann  tLonatfck. 

THE  conrt  allowed  the  profits  of 
the  Innatick's  eftate  to  the  com- 
mittee for  the  maintenance  of  his  per* 
fbn.  The  lunatick  dies,  his  admini- 
firator  brings  a  bill  for  an  account  of 
thrfe  profits;  the  committee  pleads 
this  order  of  court  of  the  allowance  of 
tiie  profits  for  the  lunatick 's  main- 
tenance ;  the  plea  ordered  to  ftand 
lor  an  anfwer  :  but  the  court  declared 
they  would  not  relieve  without  grofs 
fraud.  104 

No  appeal  lies  from  an  order  or  decree 
of  the  Lord  Chancellor^  or  Lord 
Keeper,  touching  ideots  or  lunaticks, 
to  the  houfe  of  Lords,but  only  to  the 
King  in  council.  108 

The  King's  grant  of  a  lunatick*s  eflate 
;withottt  account  is  void;  but  the 
King,  or  the  Lord  Chancellor,  may 
allow  fuch  a  yearly  maintenance  to  a 
lunatick,  as  amounts  to  the  clear 
yearly  value  of  the  lunatick's  eftate. 

no 

'^he  cuftody  of  a  lunatick  may  be  granted 
to  a  feme  covert,  though  ihe  be  not 
fui  juris ^  but  under  the  power  of  her 
hulbai.d.  iii(N) 


One  through  great  age  bebg  depmed 
of  his  memory,  and  become  almoft 
mm  C9mp9s  mmtitt  was  admitted  to  an- 
fwer by  his  guardian,  the  thing  in 
queftioB  being  but  (mall ;  bat  had  it 
been  confiderable,  the  regular  way 
had  been  to  have  taken  oat  a  com- 
roiflion  of  lunacy,  and  have  gotten  a 
committee  affigned.         Pa^ei  1 1  (N) 

A  weak  man  gives  a  bond ;  &it  be  at- 
tended with  no  fnnd  or  breach  of 
truft,  equity  will  not  fet  a£de  the 
bond  only  for  theweaknefsoftheob* 
ligor,  if  he  be  ctmf^s  wumtis.         130 

No  fuch  thing  as  an  equitable  mam  c^m- 
/«#,  if  comipos  at  law,  ikU. 

By  \Gt§.  i.cap.  lo.  ideots,  lonaticb, 
&C.  or  their  committees,  by  the  di> 
redion  of  the  Lord  Chancellor,  tfr* 
may  afiign  over  their  trufts  or  mort- 
gages, and  be  ordered  to  make  fuck 
conveyances  in  like  manner  as  trufiees 
or   mortgagees    of  /ami    memory. 

389(NJ 

JmpeMmentf .    See  I^frnftatfon^ • 


3iiiV|{catfoii. 

W  here  the  words  of  a  devife  of  a  leafe- 
hold  would,  were  it  in  the  cafe  of  a 
ftrehold,  make  an  eflate-tail  only  by 
impHcatiQn;  there  a  devife  over  of 
fuch  leafehold  is  good ;  /tims,  where 
fuch  words  would  make  an  exprefs 
eflate-tail,  259 

3mnironttintt.    See  f^^fCbn. 


3[ncumbrittcf0.    See  alfb  ilkciirftfcf. 

Where  a  man  pnrchaies  an  eftate,  pays 
part,  and  gives  bond  to  pay  the  refi- 
due  of  the  money ;  notice  of  an  equi- 
table incumbrance  before  payment  of 
the  money,  though  after  the  bond,  is 
fufficient*  307 

A  term  affigned  by  an  executor  in  truft 
to  attend  the  inheritance,  (hall,  in 
equity  follow  all  the  eftates  created 

out 
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out  of  it,  and  all  the  incnmbran^s 
fabMing  upon  it.  Pa^  530 


3nDi&ineitt. 

In  al!  indidlments  againft  one  for  being 
acceflar)'  after  the  faft,  by  receiving, 
harbouring,  Wr.  a  felon,  it  is  necef- 
fary  to  charge,  that  the  defendant 
knew  the  principal  was  guilty,  or  con- 
vifted  of  felony  ;  atid  this  omilTion  is 
not  to  be  helped  by  the  verdidl.  493 

In  criminal  cafes,  though  the  county  be 
in  the  margin,  yet  the  place  where 
the  fa£l  is  fuppofed  to  be  done  muft 
in  the  indictment  be  laid  in  com* 
fradi^' ,  /ectts  in  civil  cafes,  496 

Where  the  indiftmcnt  has  not  well 
charged  a  felony,  nor  the  fpecial  ver- 
did  certainly  found  any  on  the  fa£ls 
therein  ftated,  or  where  the  judgment 
is  arrefled  for  defe£ls  in  the  indi6V- 
ment ;  this  will  be  no  bar  to  an  in- 
ilidment  charging  a  different  offence. 

499 


^n^oibinent. 

One  with  lemon  juice  takes  out  a  receipt 
written  on  the  infidc  of  a  bank  note, 
but  called  an  indorfement;  this 
held  to  be  raiing  an  indorfement, 
within  the  8th  and  9th  of  /#^.  3.  cap. 
I9*y?^,  36.  and  to  be  felony  without 
clergy.  419 


Jlnfant. 

An  executor  in  trufl  for  an  infant 
cannot  change  the  nature  of  the  trull 
eftate  by  turning  money  into  land,  or 
/  con'vttjo.  1 00 

Marrying  an  infant  ward  of  the  court 
is  a  contempt,  though  the  parties 
concerned  had  no  notice  that  the  in- 
fant was  a  ward  of  die  court,        1 16 

Jl  father  left  a  great  perfonal  eilate  to 
two  infant  children^  and  made  his 
wife  executrix.  A  bill  was  brought 
in  the  infaau  name  by  a  relation,  as 


ffchein  amy,  to  caliche  mother  to  an 
account ;  on  affidavit  of  feveral  other 
relations,  that  this  fuit  in  the  infants 
name  was  out  of  p^que,  and  not  for 
.  the  infants  good,  the  court  referred 
it  to  a  mailer,  who  reporting  the 
matter  to  be  fo,  the  fuk  was  flayed, 
Pa\el^o 

The  deed  of  an  infant  not  ¥oi4  like  that 
of  a  feme  covert,  but  only  voidable. 

208 

An  infant's  anfwer  cannot  \yt  given  in 
evidence  againft  him,  and  why.  237 

^.  If  a  defendant  to  a  bill  brought  in 
the  name  of  an  infant  puts  in  an  an- 
fwer,  and  the  infant  does  not  reply 
thereto,  whether  the  anfwer  muft  not 
be  taken  to  be  true  ?  ihiil,  (N) 

A,  tenant  for  life,  remainder  to  A 
in  tail  as  to  one  moiety,  remainder 
to  C.  an  infant  in  tail,  as  to  the 
other  moiety,  remainder  over.  There 
is  timber  on  the  premiffes  greatly  de- 
caying ;  on  a  bill  brought,  praying 
that  the  decaying  timber  may  be  cot 
down ;  as  the  infant  is  interefbd  in 
the  inheritance,  no  timber  allowed  to 
be  cut  down  without  the  approbation 
of  the  mailer ;  and  the  infant's  moie- 
ty of  the  money  to  be  put  out  for  his 
benefit.  ^Oj 

An  executor,  adminiflrator  or  trnllee 
for  an  infant,  ncgleds  to  fiie  within 
fix  years ;  the  ftatate  of  limitation t 
(hall  bind  the  infant.  309 

In  a  decree  of  foreclofure  againft  an  In- 
fant, chough  the  infant  has  fix 
months  after  he  comes  ot  age,  to 
ihew  caufe,  ^c.  yet  he  canoot  ravel 
into  xhe  account,  nor  even  redeem, 
but  only  ihew  an  error  in  the  decree* 

35* 
On  lands  in  fee  deicending  to  an  infant, 

the   parol   (hall  demur  in  equity  as 

well  as  at  law.  36S 

An  allowance  ofmaiptenanee  to  a  guar-  ' 
dian  mull  be  in  refpedt  to  what  the 
infjant  then  had,  and  not  to  what  falls 
in  afterwards. '  368 

The  llatttteof  yAame,  cap.  19.  enabling 
infant  truftees  to  convey,  extends 
only  to  plain  and  tx^r^  trufts,  not 

to 
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to  fach  as  are  implied  or  conftra^ve 
only.  Pmoi  387 

ji,  owed  feveral  debts,  and  by  his  will 
devifed  lands  in  fee  to  an  infant, 
charged  with  all  his  debts  and  lega- 
cies ;  the  infant  not  a  truilee  within 
the  above  mentioned  ad,  as  to  fo 
much  of  the  lands  as  may  fufHce  for 
the  payment  of  the  debts  and  legacies . 

389  (xN) 

^nfitatK^metit.    See  Copi>l)ol^. 

3bi||ericance.    See  IDcfcent. 

9n{ttnBion.    See  alfo  Contempt. 

The  plaintiff  gets  judgment  in  the  petty 
bag,  after  which  he  is  Hopped  by  an 
injundion.  The. year  and  day  pafs ; 
the  plaintiff,  though  hindered  by  the 
injun^flion^  cannot  yet  fue  out  execu- 
tion without  2. /i  ire  facias.  36 

How  the  words  in  an  injun^lion,  **  Li- 
**  ce6it  auiem  (for  the  defendant  in 
<<  equity)  plaeitum  ad  commumm  hgtm 
*'  pojlulare^  i^  ad  triationtm  indt  pro- 
•*  ccderiy  H  pro  dtfeilu  placiti  judi- 
•*  cium  intrare^**  arc  to  be  underllood. 

Whether  if,  after  fervice  of  an  injunc- 
tion, the  defendant  at  law  puts  in  a 
frivolous  plea  to  an  a£lion  of  debt  on 
a  bond,  the  p!aintiff  having  demur- 
red thereto,  and  gotten  it  made  a 
eondlium,  may,  after  argument,  ob- 
tain j  udgmen  t  ?  iSid.  ( N ) 

Whether,  after  fervice  of  an  injunction 

upon  the  defendant  and  his  attorney, 

they    may    deliver    a    declaration? 

Hid.  (n; 

Affidavits  allowed  to  be  read  for  the  pa- 
tentee of  a  new  invention,  on  a  mo- 
tion to  diflulvc  the  injundion  oncom- 
ing in  of  the  anfwer  255 

J,  tenant  for  years  remainder  to  B^  tor 
life.  J.  is  doing  walle;  B.  though 
he  cmnot  brinj,  willc,  as  not  having 
the  iT'.licritanv,e,  yet  he  is  intitled  r^ 
an  i.ijundiun.  But  if  it  be  walle  ot 
a  trivial  nature,  much  more  if  it  be 
iiioiiorating  waile,  as  by  bui.ding, 
the  court  v.ill  not  injoin  ;  nor  if  the 


reveriioner  or  remdnder  man  in  fee 
be  not  made  a  party »  who  poflibly 
may    approve    of  the  wafle.     Pagi 

268  (N) 

After  a  plea  put  in,  there  can  be  no 

motion   for  an  injundUon,    till  the 

plea  is  argued.  396 


3nrolmeiit* 

If  a  decree  be  obtained  and  inrolled, 
there  is  then  no  remedy  but  by  bill 
of  review.  371 


Jinttttft    of   il^ontV-     See  alfo  tit. 
HegacF,  iS^o^tgase. 

Intcreft  recovered  for  a  legacy,  though 
after  a  receipt  given  in  full  for  the 
legacy,  and  the  principal  legacy  paid. 

iz6 

Though  by  a  deed  5/.  per  cent,  per  omm. 
was  directed  to  be  allowed,  yet  it  ap- 
pearing that  the  money  had  been 
placed  in  the  government  funds, 
which  yielded  but  ^i- per  cent,  the 
court   reduced   the   intereil    to    4/. 

227 

Tenant  in  tail  of  mortgaged  lands  not 
bound  to  keep  down  the  intereil,  as 
tenant  for  life  is,  not  even  though 
the  former  dies  during  his  infancy, 
and  confcquently  before  it  was  in  his 
power  to  nave  barred  the  remainder 
by  a  recovery-  234,  235 

A  legacy  out  of  a  rent-charge  ihall 
carry  intereil.  254 

In  a  poor  caufe,  to'  fave  expence,  and 
where  the  matter  is  clear,  the  court 
will  refer  it  to  the  regiller  in  Head  of 
a  mailer,  to  compute  the  interefc  or 
arrears  of  rent.  258 

lliitcrrogato;ie0.      See    IDepoOtion, 
<l:/camination,  Cditucls. 


3loitttenant0  anT)  Cetuntg  in  Com* 
mon. 

One  d-vifes  the  furplus  of  his  perfonal 
'    ellate  to  his  four  executors  ;  this  is 

a  joint 
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Hffuc. 

Where  the  wife  fues  the  ha(band  for  a 
fpecifick  performance  of  her  marriage 
articles,  it  is  no  bar  to  her  demand, 
that  fhe  has  eloped  with  an  adulterer, 
efpecially  if  this  be  not  by  the  haf- 
band  pat  in  i/Tue  in  the  caufe.      269 


Vol.  III. 


ft  Joint  bequeft,  and  on  the  death  of! 
one  of  them,  (hall  go  to  the  furvi- 
vors,  as  well  in  the  cafe  of  a  legacy, 
as  of  a  grant.  Pai^ei  1 5 

Five  perfons  purchafed  Weft  Tborock 
level  from  the  commiHioners  of  fewers. 
and  the  purchafe  was  to  them  as  join- 
tenants  in  fee  ;  but  they  contributed 
rateably  to  the  purchafe,  which  was 
with  an  intent  to  drain  the  level,  af- 
ter which  feveral  of  them  died ;  they 

.  were  held  to  be  tenants  in  common  in 
equity  ;  and  though  one  of  thefe  ^\t 
undertakers  deferted  the  partneHhip 
for  thirty  years,  yet  he  was  let  in 
afterwards,  and    upon  what  terms. 

158 

Jjoint  in^  (eberil.    See  alfo  16anb- 

rtt|lt0>  and  concerning  their  joint  and 
Jefarate  CommiJJions* 

If  A,  and  B^  are  bound  in  a  bond 
jointly  and  feverally  to  J.  S.  he  may 
^Icft  to  fuc  them  jointly  or  feverally; 
out  if  he  fues  them  jointly,  he  cannot 
fue  them  feverally,  for  the  pendency 
of  the  one  fuit  may  be  pleaded  in 
abatement  of  the  other.  405 

But  if  two  joint  traders  owe  a  partner- 
ihip  debt,  and  one  of  the  partners 
gives  a  bond  as  a  collateral  fecurity 
for  payment  of  this  debt ;  here  the 
joint  debt  may  be  fued  for  by  the 
partnerfhip  creditor,  who  may  like- 
wife  fue  the  bond  given  by  one  of 
the  traders.  408 


31u^ge  Mn  %utf.    See  alfo  ttlet^iS. 

Jury  pr6per  to  try  the  reafonablencfs  of 

a    fine    fet    on  a  copyhold  eftate. 

Page  157 

Where  the  hufband  and  wife  part  vo- 
luntarily, and  a  child  is  born  during 
fuch  feparation,  the  child  will  be  Icgi- 
timate,  unlcfs  the  jury  find  the  huf- 
band had  no  accefs.  275 

Where  a  title  depends  on  the  words  of 
a  will,  this  is  as  properly  determin- 
able in  equity,  as  by  a  judge  and 
jury  at  nifi  friut.  2g6 


IJuDgment.     See  i^citrftfef* 

Jrre/f  of  Judgment. 

Where  a  fpecial  verdid  has  not  cer- 
tainly found  any  felony  upon  the  fafls 
therein  ftated,  and  consequently  it 
is  uncertain  whether  the  prifoner  be 
guilty  of  any  felony  at  all,  or  only 
of  a  mifdemeanor ;  or  where  the  jury 
has  found  a  general  verdid,  that  the 
prifoner  is  guilt)',  and  afterwards 
judgment  is  arreted  for  defeds  in 
the  isdi^lment;  in  thefe  cafes  the 
judgment  given  mull  be  jadgment  of 
acquittal ;  but  this  will  be  no  bar  to 
another  indidment  conftituting  a  dif- 
ferent offence.  499 


llarfrDfaf on  O)  Cognf fance.    See  alfo 
Cimi:t0. 

The  Lord  Chancellor  or  Lord  Keeper 
has  jnrifdidUon  in  cafes  of  ideocy  or 
lunacy,  not  as  Lord  Chancellor  or 
Lord  Keeper,  but  by  virtue  of  a  royal 
fign  manual ;  and  from  his  orders  or 
decrees  touching  Chefe  matters,  no 
appeal  lies  to  the  houfe  of  Lords, 
but  only  to  the  King  in  council.  107, 

108 

$ei  alfo  the  note  thereto  fubjoined. 


Ff 


Itfns.    See  |d^ros«t(1ie.      • 
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ATnillec  forbearing  to  do  what  it 
was  his  office  to  have  done,  fhall 
not  prejudice   the   cefiuj   que   trujt. 
Page  2is 

l^anDrVa^.    See  Ca^ee, 


ileafefl.     Sec  alfo  Elates  for  Life  and 
Years. 

%  leafe  renewed  by  a  guardian  for  an 
infant's  benefit  (hall  follow  the  na- 
ture of  the  original  leafe,  loi 

Leafc  6f  a  coal-roine  to  A,  rcferWng  a 
rent ;  A.  the  leflee  declares  himfelf 
a  truftee  for  iNt,  fcveral  perfons,  to 
each  a  fifth.  The  five  partners  enter 
upon,  work  and  take  the  profits  of 
the  mine,  which  afterwards  becomes 
unprofitable,  and  the  leflee  infblvent; 
the  cefiu^  qui  trufls  not  liable,  but  for 
the  time  during  which  they  took  the 
profits.  402 

Heafc  atiD  lEtelcafe, 

An  eftatc  for  three  lives  is  limited  to  A> 
and  the  heirs  of  his  body  j  A^  by  Icafe, 
oj  by  leafe  and  relcafe,  may  bar  the 
heirs  of  his  body  as  claiming  under 
biro,  but  cannot  by  any  ad  bar  ^.  265 

^are  tatnenm 


S^esacr  ant)  ilegatee. 

Where  a  legacy  is  devifed  of  a  leafehold 
ellate  to  A,  for  life,  remainder  to  B, 
and  the  executor  alTents  to  the  de- 
vifc  to  A.  This  is  a  good  aiTent 
to  the  devife  over.  1 2 

A*  by  will  declares  his  intention  to  dif- 
pofc  of  his  houfhold  goods  by  his  co- 
dicil, and  devii'cs  the  refidue  of  his 
perfonal  eftate  not  difpofed  of,  nor 
referv^  to  be  difpoled  of  by  his  co- 
dicil, to  his  wife,  whom  he  made 
j-cfiduary  legatee.     Afterwards  the 

.  teiUtor  makes  a  codicil>  and  does  not 


difpofeofthe  hoo(ho!dgood<  diereby; 
the  hou  (hold  goods  ihall  not  go  to  the 
reilduary  legatee^  bat  according  to 
the  ftatute  of  difb-ibution .       Page  40 

Where  an  execator  has  an  exprefi  le- 
gacy for  his  care  and  pains,  thoagh 
the  next  of  kin  has  alfo  an  exprefs 
legacy,  yet  the  furplus  ihaJi  go  ac- 
cording to  the  ilatute  of  dilhibution; 
efpecially  if  the  foxplos  was  intended 
to  be  diipofed  of.  45 

A  diflributary  (hare  by  the  ftatute  is  in 
nature  of  a  veiled  legacy,  tranimif- 
fibie  to  the  rcprefentatives  of  the 
party  in  titled  even  though  he  dies 
withb  the  year.  49,  50  (N) 

One  gives  a  legacy  of  200  /.  a-piece  to 
his  children,  payable  at  twenty-one; 
and  if  any  of  them  die  before  twenty- 
one,  then  the  legacy  given  to  him  ib 
dying,  to  go  over  to  the  furviving 
children.  One  of  the  children  dies 
in  the  life  of  the  teftator ;  -{hough  this 
legacy  lapfes  as  to  the  le^ee  dving 
under  twettty-one,  yet  it  is  well  given 
over  to  the  furviving  children.      113 

One  devi fes  tliGLiurpl  us  of  his  perfon;d 
cdate  to  his  four  executors  ;  this  is 
a  joint  bcquell,  and  on  the  death  of 
one  (hall  go  to  the  furvivors,  as  well 
in  the  caie  of  a  legacy  as  of  a  grant. 

Interefl  recovered  for  a  legacy,  though 
after  a  receipt  given  in  full  for  the  le- 
gacy, and  the  principal  legacy  paid. 

it6 

If  a  legacy  be  given  out  of  land  to  J*  S. 
payable  at  twenty-one,  and  y.  S. 
dies  before  twenty-one ;  the  legacy 
finks.  Secuj,  where  given  out  of  a 
perfonal  eflate.  138 

One  by  his  will  devifes  that  all  his  debts 
and  legacies  ihall  be  paid  by  his  ex- 
ecutors out  of  his  perfonal  eilate,  if 
that  ihall  be  fuificient ;  but  if  not, 
then  that  his  executors  ihall  nvitbiM 
twelve  M^ff/i^jafterkis-death  mortgage 
fomuch  ofhis  rtaieftate,  as  (hall  fof- 
fice  for  that  purpofe,  and  {inter  al') 
gives  a  legacy  of  1000 /.  to  y.  S.  who 
dies  within  a  year,  and  the  perfonal 
ellate  is  not  fuflicient ;  this  is  a  veiled 
legacy,  and  ihall  be  paid  to  the  exe- 
cator 


A  TahU    of  the  Principal  Motteru 


cotorof  the  legatee,  though  charged 
upon  land ;  for  the  words  within 
tm:ehe  motif hs,  denote  the  ultimate 
time;  but  the  executors  may  pay  the 
legacy  fooner,  Pa^e  172 

Ho  (band  and  wife  fue  for  a  legacy  given 
to  the  wife ;  the  court  will  not  com- 
pel the  payment  of  it,  unlefs  the  huf- 
band  makes  fome  fettlcment  on  the 
wife.  20a 

The  court  never  allows  an  executor  or 
truftee  for  his  time  and  trouble,  cfpe- 
cially  where  there  is  an  exprefs  legacy 
for  his  pains.  249 

An  executor  in  trufl  who  had  no  legacy, 
and  where  the  execution  of  die  truft 
was  likely  to  be  attended  with  diffi- 
culty, at  firft  refufed,  but  afterwards 
agreed  with  the  refiduary  legatees,  in 
confideration  of  1 00  guineas,  to  a6l 
in  the  executorihip,  and  he  dying  be- 
fore the  execution  of  the  trufl  was 
compleated,  his  executors  brought  a 
■  bill  to  be  allowed  thefe  100  guineas 
out  of  the  trull  money  in  their  hands ; 
but  the  court  difallowed  the  demand. 
251,252  (N) 

A  legacy  given  out  of  a  rent -charge 
(hall  carry  interefl,  254 

jf,  having  500/.  given  him  by  his  uncle, 
in  cafe  he  (hould  furvive  the  tellator's 
wife,  fells  it  for  100/.  to  be  paid  by 
5  /.  /^r  annum ;  but  that  if  the  tella- 
tor's  wife  fhould  die  before  A,  and 
the  legacy  become  due,  in  fuch  cafe 
the  rell  of  the  money  to  be  paid  with- 
in a  year  then  next.  ^.  does  fur- 
vive the  teftator's  wife,  and  knows 
the  legacy  was  become  due  to  him, 
and  being  fully  apprised  of  the  whole 
fad,  confirms  the  bargain ;  he  fhall 
be  bound  thereby.  290 

No  neccffiiy  for  making  the  refiduary 
legatee  a  party.  3  *  1  (N ) 

On  a  devife  of  lands  to  pay  debts,  a 
legatee,  whether  fpccihck  or  pecuni- 
ary, fhall  be  paid  out  of  the  lands,  if 
the  fimple  contracl  creditors  have  ex- 
haufled  the  perfonal  eflate.  323 

One  poflelfcd  of  a  term  for  1000  years, 
articles  to  purchafc  the  inheritance, 
andby  will  gives  30C0/.  to  his  daugh- 
ter,   making  his  fon   executor,  and 


dies.  The  iovi  afr!gn';  the  term  in 
truft  to  attend  the  inh:!ritance,  of 
which  he  takes  a  conveyance  in  his 
own  name.  Afterwards  the  fon  ac- 
knowledges a  judgment  to  A.  and 
mortgages  the  fame  lands  to  5.  "and 
dies  infolvcnt;  A.^^M  Erflbe  paid  his 
judgment ;  then  B.  fhall  be  paid  his 
mortgage,  and  then  the  daughter 
(being  adminillratrix  to  her  brother) 
is  intitled  to  her  legacy  of  3000/.  in 
preference  to  the  limple  contrail  cre- 
ditors. Pa^e  528 
Not  ufual  for  the  court  of  chancery  to 
require  fecurity  of  an  executor  for 
the  due  payment  of  legacies,  until  he 
has  been  guilty  of  fbme  mifbehaviour. 

Neither  has  the  fpiritoal  court  a  power 
toexadt  fecurity  of  an  executor,  un- 
der pretence  that,  by  reafon  of  the 
bad  circumdances  of  fuch  executor, 
the  legacies  arc  in  danger  of  being 
loft.     ^  337  (Nj 

One  devifed  the  fum  of  6000 /.  Scuih-- 
Sta  ftock  to  J,  S.  and  the  teftator  1  as 
but  5360/.  no  more  tL-m  the  5360/. 
fhall  pafs ;  and  the  reft  of  the  tellator's 
perfonal  eftate  not  be  obliged  to 
make  it  up  6000/.  but  it  might  be 
otherwife,  if  the  teftator  had  no  ftock 
at  all.  3S4 

Donatio  caufa  mortis* 

In  every  donatio  cau/a  morth  delivery 
muft  be  made  by  the  party,  or  by  his 
order,  in  his  laft  ficknefs  ;  for  which 
reafon  it  cannot  be  of  a  bond  or  choje 
en  action,  which  muft  be  fued  in  the 
name  of  the  executor  ;  but  it  may  be 
to  a  wife,  being  in  nature  of  a  legacy, 
"but  need  not  be  proved  with  the  will. 
357*  358 

Spfcijick  Legacies  n 

If  one  owes  debts  by  bond,  and  devifes 
his  lands  to  J.  6\  in  fee,  and  leaves 
a  fpecifick  legacy,  and  dies,  and  the 
bond  creditor  comes  upon  the  fpcci* 
£ck  legacy  for  payment  of  his  debt  j 
the  fpccitiok  Ick'atce  lliall  not  Hand  iix 
♦  F  f  2        "^  the 
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the  place  of  tHe  bond  creditor,  the  de- 
vifee  of  the  land  being  as  much  a 
fpecifick  devifee,  as  he  who  claims 
the  fpecifick  legacy.  Pa^e  324 

Specifick  legacies,  as  in  fome  refpeds 
they  have  the  advantage,  fo  in  others 
t)tey  have  the  dif«idvantage,  of  pecu- 
niary legacies.  385 


AJimption  of  a  Legacy, 

Where  a  teflator  devifes  a  debt,  and 
afterwards  receives  it,  or  even  calls 
it  in,  in  neither  cafe  is  this  an  ad- 
emption of  the  legacy.  3  86 

In  nubat  Cafe  a  Legacy  Jhall  or  Jball  not 
be  a  Satisfa£lioH  of  a  Debt,  or  other 
Demand  on  the  ^eftator^s  Efaie,  fee 

Hesfaanire.    See  l^rlfament. 


§lien. 

^,  covenants  on  his  marriage  to  layout 
3000/.  in  the  purchafe  of  land,  and 
to  fettle  it  on  himfelf  in  tail,  remain- 
der to  B.  A,  purchafcs  the  manor 
of  B,  with  this  3000/.  and  never 
fettles  it,  but  fulfers  a  recovery 
thereof.  This  covenant  was  a  Hen 
on  the  land,  but  the  recovery  fufFcrcd 
by  A*  difchargcd  fuch  lien,  and  bar- 
red B.  of  the  benefit  of  it.  171 

Where  a  man  purchafes  an  eftate,  pays 
part,  and  gives  his  bond  for  payment 
of  the  refidue ;  notice  of  an  equitable 
lien  before  payment  of  the  refidue, 
thoughfubfequent  to  giving  the  bond, 
is  futficient,  307 


Hfmftatfonff  ann  £)tatttte  of  iltmita^ 
tion0. 

One  owes  a  debt  by  fimple  contrail. 
Six  years  pafs,  whereby  the  debt  is 
barred ;  after  which  the  debtor  by 
will  charges  his  lands  with  the  pay- 
ment of  all  his  debts,  and  dies  \  it 


feems  that  by  thii  the  debt  is  revived. 

Pa:e  84 

^.  If  a  man  were  to  devlfe  his  peribnal 
eflate  in  truft  to  pay  his  debts ;  would 
this  revive  a  debt  barred  by  the  fta- 
tute  ?  Sp.'N) 

The  ftatute  of  limitations  no  plea  where 
the  bill  charges  a  fraud  ;  but  then  it 
(hould  be  charged  by  the  bill,  that  the 
fi'aud  was  difcovered  within  fix  year? 
before  the  bill  filed.  143 

So  where,  though  the  afiignee  of  the 
efie£^s  of  a  bankrupt  claims  under  an 
a6t  of  parliament ;  yet  a&  the  flatute 
of  limitations  might  be  pleaded  againil 
the  bankrupt,  by  the  fame  reafon  it 
is  pleadable  againft  the  aillgnee.  144 

Length  of  tiihe,  which  will  not  bar  aa. 
ejefhnent,  fhall  not  bar  a  bill  in 
equity.  287 

Where  it  appears  by  a  bill  to  redeem, 
that  the  mortgagee  has  been  in  pof- 
fellion  twenty  years,  the  defendant 
need  not  plead  the  length  of  time» 
but  may  demur;  neither  will  a  re- 
demption in  fuch  cafe  be  allowed, 
unlefs  on  account  of  imprifonment, 
infancy,  or  coverture,  or  by  having 
been  beyond  feu ;  and  not  by  having 
abfconded,  which  is  an  avoiding,  or 
retarding  of  juilice  :  Ai(b,  as  the 
court  has  not  in  general  thought 
proper  to  exceed  twenty  years,  where 
there  was  no  dif ability  in  imitation  of 
the  lirll  claufe  of  the  flatute  of  linii- 
tations;  fo  after  the  difability  rt- 
mwcdy  the  time  fixed  for  profecuting, 
in  the  provilo,  (which  is  ten  years) 
ought  in  like  manner  to  be  obfer\'ed. 
287,  288(N) 

An  executor,  adminiflrator  or  truflee  for 
an  infant,  neglects  to  fue  within  fix 
years  ;  the  flature  of  limitations,  fhall 
bind  the  infant.  309 

A  corporation  (or  company)  (hall  have 
the  benefit  of  the  flatute  of  limita- 
tions as  well  as  any  private  pcrfon.  3 1  o 

A  fine  and  ^v^  years  non-claim  fhall, 
in  favour  of  a  purchaser,  bar  a  trull 
term,  though  the  ceftuy  que  trufi  be 
an  infant.  /^/i/.(N) 

iLocat.    See  Countf . 
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i^on^on,  ant  t%z  Cuftotrs  tt^ereof. 

If  the  wife's  portion  be  fmall,  and  the 
hufband  a  freeman  of  London,  the 
cuilom  of  London  [alone]  is  a  fuitable 
provifion.  Pa^e  •  3 

A  freeman  of  London,  before  marriage, 
fettles  Tome  part  of  his  pcrfonal  eftate 
on  his  intended  wife,  to  take  effed 
after  his  death,  without  mentioning 
it  to  be  in  bar  of  her  cuftomary  part ; 
this  will  bar  her  of  fuch  cuftomary 
part.  1 5 

It  is  fufficient  if  the  cuftom  of  London  be 
certified  by  the  recorder  at  the  bar 
ere  tenus,  1 6 

But  if  the  certificate  be  falfe,  an  adlion 
lies  againft  the  mayor  and  aldermen, 
and  not  againft  the  recorder ;  for  it 
is  their  certificate  by  the  recorder. 

i7(N) 

What  alterations  have  been  made,  with 
regard  to  the  cuftom  of  London,  by 
11  Geo.  1.  cap.  18.  19  (N) 

Where  the  hufband  was  attainted  of  fe 
lony,  and  pardoned  on  condition  of 
tranfportation,  and  afterwards  the 
wife  became  intitled  to  fome  perfonal 
eftate,  as  orphan  to  a  freeman  of 
London  ;  this  perfonal  eftate  decreed 
to  belong  to  the  wife>as  to  a  feme  fole. 

37 
One,  not  a  freeman  of  London^  married 
a  city  orphan  ;  and  though  it  did  not 
appear  that  the  party  had  any  notice 
of  his  wife's  being  a  city  orphan  ; 
yet  it  was  held  fuch  perfon  was  pu- 
nifhable  by  the  court  of  orphans. 
118  (N) 
A  freeman  of  London  by  his  will  charges 
his  real  eftate  with  1500/.  for  his 
daughter,  and  alfo  gives  her  1500/. 
out  of  his  perfonal  eftate.  The 
daughter  would  take  the  1500/.  out 
of  the  real  eftate  (as  that  is  not 
within  the  cuftom)  and  alfo  claim  her 
orphanage  part:  But  the  court,  in 
regard  the  teftator  had  difpofed  of  all 
his  real  and  perfonal  eftate  among  his 
children,  and  intended  an  equal  di- 
vifion,  would  not  fuffer  the  child  to 
difappointher  father's  willj  but  com- 


pelled her  to  abide  intircly  by  the  will, 
or  by  the  cuftom.  Faj  123 

If  a  freeman  gives  a  legacy  to  his  child, 
and  difpofes  of  his  whole  perfonal 
eftate,  the  child  fhall  not  have  both 
the  legacy  and  the  orphanage  part, 
even  though  the  legacy  docs  not  ex- 
ceed the  dead  man's  part :  Sicus,  if 
the  legacy  be  given  exprefly  out  of 
the  teftamentary  part:  but  in  no  cafe 
fhall  the  child  be  obliged  to  make 
his  eledtion,  till  after  the  account 
taken.  124(N) 

Where  a  daughter  of  a  freeman  of  ' 
London  accepts  of  a  legacy  of  io,ooo/« 
left  her  by  her  father,  who  recom- 
mended it  to  her  to  releafe  ^er  right 
to  her  oi^hanage  part,  which  fhe 
does  releafe  accordingly ;  if  the  or- 
phanage part  be  much  more  than  her 
legacy,  though  fhe  was  told  fhe 
might  eledt  which  fhe  pleafed  ;  yet  if 
fhe  did  not  know  fhe  had  a  right  firft 
to  inquire  into  the  value  of  the  pcr- 
fonal eftate,  and  the  quantum  of  her 
orphanage  part,  before  fhe  made  her 
eledlion  ;  this  is  fo  material,  that  it 
may  avoid  her  releafe.  316 

Maintenance  money,  or  an  allowance 
made  by  a  freeman  to  his  fon  at  the 
univerfity,  or  in  travelling,  is  not  to 
be  taken  as  any  part  of  his  advance- 
ment, this  being  only  his  education. 

3i7(N) 

The  will  of  a  freeman  cannot  any  way 

operate   upon  the  orphanage  part, 

•       .     3'8(N) 

Though  this  feems  to  have  been  other- 
wife  held  formerly.  ibid. 

Freeman  of  London  compounds  with  hi^ 
wife  for  her  cuftomary  part  before 
marriage  ;  it  fhall  be  taken  as  if  no 
wife,  and  the  huthand  fhall  have  on^ 
half  of  the  perfonal  eftate  in  his  own 
power,  the  children  the  other  half. 

320 

ILo;T)0.    See  )dcer0  of  tt)e  IKealm. 
Irunaticb.    See  3t)eot. 
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^S^dintenance 
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fl^aiatcnancc  fo^  Cbilijrcn.    See  alfo 

MAintcnancc  money,  or  an  allow- 
ance made  by  a  freeman  to^  his 
fon  at  the  univerrity,or  in  travelling, 
is  not  to  be  taken  as  any  part  of  his 
advancement.-  Pageii^i,^) 

An  allowance  of  maintenance  to  a  guar- 
dian, muft  be  in  regard  to  what  the 
infant  then  had,  not  to  what  falls  in 
afterwards.  368 


Maintenance,  o;  burins  of  pjetenreD 
)&i%\^tfi  \BitW  32  H.  8. 

A  defendant  is  not  bound  to  anfwcr 
what  tends  to  accufe  him  of  mainte- 
nance within  this  ad.  375 

A  perfon  interelled  in  the  premifes  (as 
a  mortgagee)  tho'  he  be  no  party  to 
the  fuit,  may  expend  money  in  fup- 
poning  the  title,  without  being  guilty 
of  maintenance.  37  8 


:^ant)amu0. 

Where  the  fpiritual  court  refufed  to 
grant  the  probate  of  a  will  to  an  ex- 
ecutor until  he  (hould  give  fecurity 
for  a  due  adminiftration  of  the  aflcts, 
the  court  of  B,  R,  has  inforced  the 
granting  of  fuch  probate,  by  a  per- 
emptory mandamus,  337(N) 


i^arriaje.    See  alfo  under  title  ©aron 
anD  iPcme. 

JIgrumtnts    en    Marn'agf,    fee     under 

Sfgrccwcnt. 

Rejiraints  on  Marriage, 

Devifc  of  a  legacy  to  a  ferae  on  condi- 
tion fhe  marry  a  man  of  the  name  of 
Barloav.  A,  takes  upon  him  the 
name  of  Barlcj:,  and  the  feme  mar- 
ries him ;  this  is  a  perfiormancc  of 


the  condition,  and  equity  will  not 
decree  the  hufband  to  retain  that 
name.  P^geS^ 

All  rcHraints  on  marriage  held  void  by 
the  ecdefiallical  courts,  and  in  the 
Court  of  Chancery  relief  is  given 
againil  them  in  many  cafes,  anlef» 
where  there  is  a  devife  over.     238, 

239 


Underhand  Agreements  on  Marriage. 

A,  treats  for  the  marriage  of  lus  fon, 
and  in  the  fettlcment  on  the  Ton  there 
is  a  power  refervcd  to  the  father,  to 
jointure  any  wife  whom  he  fhould 
marry,  in  200/.  per  ann.  paying 
1000/.  to  the  fon.  The  father  treat- 
ing about  marrying  a  fecond  wife,  the 
fon  agrees  with  the  fecond  wife's  rela- 
tions  to  releafe  the^  1000/.  and  does 
releafe  it,  but  takes  a  private  bond 
from  the  father  for  the  payment  of 
this  icoo/.  equity  will  not  fet  afide 
this  bond,  bccaufe  it  would  be  in- 
jurious to  the  firft  marriage,  which 
being  prior  in  time,  is  to  be  preferred. 

66 


Licences  for  marrying. 

A  parfon  obtains'  blank  licences  for 
marrying,  under  the  feal  of  the  pro- 
per officer,  and  afterwards,  fills  them 
up ;  thefe  are  void  notwithdanding. 

118 


^aftet'0  IBepo^t  o;  Cctttficatc. 

A  father  left  a  great  perfonal  eftate  to 
two  infant  children,  and   made  his 

•  wife  executrix.  A  bill  was  brought 
in  the  infant's  name  by  a  relation,  as 
procbein  amy^  to  call  the  mother  to 
an  account.  On  affidavit  of  feveral 
other  relations,  that  this  fuit  in  the 
infants  name  was  out  of  pique,  and 
not  for  the  infants  good,  the  court 
referred  it  to  a  mailer^  who  report- 
ing 
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ing  the  matter  to  be  fo,  the  fuit  was 
ilayed.  Pa^e  140 

mailer's  report,  though  it  ought  not 
to  be  conclufive,  yet  is,  prima  facie , 
to  be  looked  upon  as  true,  till  falli- 
£ed  by  an  affidavit  on  the  other  fide. 

142(N) 
'  The  defendant  being  a  weak  man,  and 
about  to  be  examined  on  interroga- 
tories, the  mailer  himielf  was  ordered 
to  take  his  examination,  led  he  fhould 
unwarily  admit  fomething  againfl 
himfelf  that  was  not  true.  289 

^rgcr.     See  ^jctinsafflbment. 


Leafe  of  a  coal-mine  to  A.  referving  a 
rent ;  A.  the  leffee  declares  himfelf  a 
truilee  for  five  perfons^  to  each  a  fifth. 
The  five  partners  enter  upon,  work 
and  take  the  profits  of  the  mine, 
which  afterwards  becomes  unprofita- 
ble, and  the  lefl'ce  infolvent ;  the 
cefluy  que  trufts  not  liable,  but  for 
the  time  during  which  they  took  the 
profits.  402 


i^ne?.  Sec  alfo  Jntcreft  of  i^onci?. 

Money  agreed  to  he  laid  out  in  Land,  fee 
Agreement;  alfo  Matters  contr§' 
i^erted  between  the  Heir  and  Executor, 
fee  under  l^cit* 

If  money  be  devifed  to  an  infant  daugh- 
ter, who  marries,  the  court  may  re- 
fufe  helping  the  hoiband  to  the  money, 
unleft  he  makes  a  fuitable  fettlement. 

12 

Devife  of  my  houfhold  goods  and  other 
goods  to  A,  the  refidue  of  my  perfonal 
cftate  to  B,  The  ready  money  and 
bonds  do  not  pafs  by  the  word  goods, 

112 

Difference  between  an  award  to  pay 
money,  and  to  do  any  thing  colla- 
teral ;  and  why  a  bill  in  equity  may 
be  proper  only  to  compel  a  perform- 
ance  of  the  latter,  190 


In  a  fettlement  a  term  was  raifcd  for 
daughters  portions,  viz.  10,006 /• 
with  a  provifo,  that  if  the  father  by 
deed  or  will  fhould  give  any  fum  of 
money  which  (hould  be  adlually  paid 
to  them,  then  fuch  money,  if  equal. 
fhould  be  a  fatisfatlion  ;  if  not  equal, 
then  that  it  fhould  go  towards  fatis- 
fa6lion  of  their  portions .  The  father 
leaves  land  to  the  daughters  to  the 
value  of  i  0,000/.  This  no  fatis- 
fa^ion,  in  regard  money  and  lan4 
going  in  a  different  channel,  the  one 
is  not  to  be  taken  in  fatisfa^ion  for 
the  other.  Page  245,  246,  247. 

One  intereAcd  in  the  premifes  (as  a 
mortgagee)  though  he  be  no  party 
to  the  fuit,  m^y  expend  money  in 
fupporting  the  title,  without  being 
guilty  of  maintenance.  378 

See  more  under  title  Real  and  Per/onal 
Efiati. 


^o^tgagc.  See  alfo  3nteitft.  As  /# 
the  Buying  in  0/  Incumbrances,  amdfor 
ivhofe   Benefit    it  Jball  be,  fee    title 

Cntft,  i&ecuHtie0. 

A  mortgage  is  a  conditional  fale ;  con-^ 
fequently  every  power  to  fell  impliet 
a  power  to  mortgage.  9 

Tenant  in  tail  of  lands  mortgaged,  not 
bound  to  keep  down  the  intereft,  as 
tenant  for  life  is.  235 

Where  there  is  a  fubfequent  mortgagee 
without  notice,  who  has  poffeflion  of 
the  title  deeds,  the  firfl  mortgaged 
fhall  not  compel  a  delivery  of  the 
writings  from  him,  without  paying 
him  his  mortgage  money,  280 

The  firH  mortgagee  permits  the  mort- 
gagor to  keep  the  title  deeds,  and  the  • 
mortgagor  fhewing  a  fair  title,  mort- 
gages the  premiffes  to  a  fecond  mort- 
gagee, to  whom  he  delivers  the  deeds; 
the  firft  mortgagee  is  acceilary  to  the 
drawing  in  of  the  fecond.  281 

In  the  pleading  of  a  purchafe  or  mort- 
gage,  the  defendant  mafl  plead  that 
the  feller  or  mortgagor  was,  or  pre^ 
tended  to  be  feifird  in  fee.  281 


Ff4 


A  bond 
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A  bond  or  mortgage  is,  prima  facit^ 
good  evidence  of  a  debt ;  but  in  cafe 
fraud  appears,  the  obligee,  &r. 
oaght  to  prove  a6tual  payment  of 
the  money.  Pag€  289 

Every  mortgage,  though  without  a 
covenant  or  bond  to  pay  the  money, 
implies  a  loan,  and  every  loan  implies 
a  debt ;  therefore  an  heir  of  a  mort- 
gagor ihall  compel  an  application  of 
the  pcrfonal  eflate  to  pay  off  a  mort- 
gage, notwithllanding  there  was  no 
covenant,  fcfc.  from  the  mortgagor. 

3S8 


ReJtmptUn  and  Fortclo/ure* 

Where  it  appears  a  mortgagee  has  been 
in  poflcflion  twenty  years,  no  re- 
demption  will  be  allowed,  unlefs 
there  be  an  excufe  by  reafon  of  im- 
prifcnment,  infancy  or  coverture,  or 
by  having  been  beyond  fea,  (not  by 
having  abfcoirdci,  which  is  an  avoid- 
ing or  retarding  of  juftice  ;)  and  as 
the  court  of  equity  does  not  think 
proper  10  allow  of  a  redemption  after 
twenty  years,  where  there  is  no  dif- 
ability,  in  imitation  of  the  firll  claufe 
of  the  ftatute  of  limitations,  which 
after  fuch  a  length  of  time  bars  an 
entry  or  cjcdment :  So  it  has  been 
rcfolved,  that  after  the  difability  re- 
moved,  the  time  fixed  for  profecuting 
in  the  proviib  (which  is  tea  years) 
ought  in  like  manner  to  be  obferved. 
287,288(N) 

In  a  bill  brought  to  foreclofc  the  equity 
of  redemption-,  none  need  be  made 
a  party  but  the  heir.  333(N) 

One  pofleiTed  of  a  term  for  years, 
mortgages  it,  and  dies,  leaving  dcbis 
by  bond, and  fomc  by  Jimple  contradl; 
the  equity  of  redemption  is  equitable 
aifets,  and  (hall  be  liable  to  ail  the 
debts  equally.  341 

The  equity  of  redemption  of  a  mort 
gage  comes  to  a  feme  covert,  againil 
whom  and  her  huiband  a  bJl  is 
brought  to  foreclofe ;  the  (^mt,  covert 
ihall  be  foreclofed   abfolutely,   and 


(hall  have  no  time  to  Hiew  caofe  after 
the  death  of  her  husband .     Page  35s 

In  a  foreclofure  again  ft  an  infant,  though 
the  infant  has  iix  months  after  he 
comes  of  age,  to  ihew  caufe»  &r.  yet 
he  cannot  ravel  into  the  account,  nor 
even  redeem,  but  only  (hew  an  error 
in  the  decree.  ihU. 

An  equity  of  redemption  of  a  copyhold 
may  be  devifed  without  being  fur- 
rendered  to  the  afe  of  the  wilL     35^ 

S(^\xip\icltii  of  ^viiu  tnretente^  be 
«qu(rr>  157*  334- 


DEVISE  of  a  legacy  to  a  feme  on 
condition  /he  marry  a  man  of  the 
name  of  Barlcnjo.  A,  takes  upon  him 
the  name  of  Barkw^  and  the  feme 
marries  him ;  this  is  a  performance 
of  the  condition,  and  equity  will  not 
decree  the  hufband  to  retain  that  name* 

6s 

Anciently  people  were  called  by  their 

chrilHan   names,  and  the  places  of 

their  births ;  as  Tkomas  of  />.  ^r. 

ikiJ. 

One  may  of  hirofelf,  and  without  an 

a^  of  parliament,  change  his  name, 

^nd  take  a  new  one.  iBid. 

fit  ejceat  fiegntim.    See  title  mxitz. 

iDomination  to  an  3i)t^olBfoti.    See 
3Dtolsfoii. 

iDominatfon  to  a  Ct^arftr.       $^« 
Ct)adt?. 


motitt. 

Notice  of  motioti  given  by  one  not  al- 
lowed 40  a£l  as  folicitor,  not  good. 

104 

Marrying  an  infant  ward  of  the  court.* 

is  a  contempt,   though  the  parties 

con- 
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concerned  in  fuch  marriage  had  no 
notice  that  the  infant  was  a  ward  of 
theconrt.  Page  ii6 

AAs  of  the  court,  as  the  commitment 
of  a  wardfhip,  and  in  a  caufe  depend- 
ing, to  be  taken  notice  of  by  every 
one  at  his  peril.  117 

One,  not  a  freeman  of  £m4'9«,  married 
a  city  orphan ;  and  though  it  did 
not  appear  the  party  had  any 
notice  of  his  wife's  being  a  city  or- 
phan ;  yet  it  was  held  fuch  perfon 
was  puniOiable  by  the  court  of  or- 
phans. ii8(N) 

A  man  founds  a  charity  for  alms-houfes. 
The  founder  and  his  heirs  may  forfeit 
their  right  of  nomination  of  the  alms- 
people,  by  a  corrupt  or  improper 
nomination,  or  by  making  no  no- 
miuatipn  at  all ;  but  this  negled  of 
nomination  mull  be  after  fuch  time, 
as  the  founder,  lie.  have  had  notice 
of  the  vacancy,  and  without  proof  of 
fuch  notice,  it  is  no  fault.      146(  N) 

A  commiflion  being  granted  to  examine 
witne/Tes  at  ^/aiVr/,  the  plaintiff  died, 
by  which,  in  fhidnefs,  the  fuit 
abated,  but  the  witneffes  were  ex- 
amined before  notice  of  the  plaintiff's 
death  ;  the  examination  held  regular, 
though  one  of  the  witneffes  was  yet 
living.  195 

Witneffes  examined  in  a  commii&on 
after  the  demife  of  the  crown,  but 
before  notice  thereof,  liable  to  be  in- 
didcd  for  perjury,  if  they  fwcarfallc. 

196 

See  I  Annx,  (lat.  i.  cap.  8.  fed.  ^. 

In  a  plea  of  a  purchafe,  it  is  a  fufficient 
denial  of  notice  to  fay,  that  at  the 
time  of  the  purchafe  he  had  no  notice, 
without  faying,  or  at  any  time  before. 

And  in  all  cafes  of  a  plea  of  a  purchafe, 
or  marriage  fettlement,  notice  muft 
be  denied,  though  not  charged  by 
the  bill ;  and  it  is  fufficient  to  deny 
it  either  in  the  plea  or  anfwer ;  how- 
ever it  is  beft  to  deny  notice  in  both. 

244(N) 

In  all  indiflments  againff  one  for  being 
acceffary  aft^r  the  fa£t,  by  receiving, 
harbouring,  Vc.  a  felon,  it  is  ne- 


ceflary  to  charge  that  the  defendant 
knew  the  principal  was  guilty,  or 
convid«d  of  felony  :  and  the  omiiEon 
of  this  neceffary  ingredient  is  not  to 
be  helped  by  the  finding  of  the  vcr- 
didt ;  efpedaily  if  the  verdidl  does  not 
find  the  faft  of  notice,  but  only  what 
is  evidence  thereof.  Page  493 

An  outlawry  or  attainder  in  a  particular 
county,  may,  as  the  cafe  may  happen 
to  be  drcumffanced,  be  fome  evidence 
to  a  jury  of  notice  to  an  acceffary  in 
the  fame  county,  but  cannot  with 
any  reafon  or^ultice  create  an  abib- 
lute  prefumption  of  notice,  fo  as  to 
excufe  the  not  charging  the  fa&tobe 
done  /dens  or  Jcienter  in  the  indid- 
ment.  496 


4>atb*    See  alfo  91BlUlWr. 

ON  time  given  to  anfwer,  .a  defend- 
ant  may  put  in  a  plea ;  for  that  is 
as  an  anfwer,  and  on  oath.  81 

4>b(f2ation.    See  aConlur. 


4>cctt{»iit. 

A  church  leafe  for  three  lives  is  granted 
to  a  bailard  and  his  heirs,  who  dies 
without  iffue  and  inteftate ;  (hall  this 
leafe  go  to  the  adminiffrator  of  the 
bailard,  or  to  the  crown,  or  is  the 
leffor  intitled,  or  is  it  cafus  cmiffiu 
out  of  the  aft  of  frauds  and  perjuries, 
and  fo  remains  liable  to  occupancy 
at  common  law  I  33,  34(N) 

An  eftate  pur  autre  mie  is  dilbributable 
in  equity,  though  not  in  the  fpiritaal 
court.  IC2 

See  alfo  the  I  nQeo.  2  .whereby  this  kind  of 
eftate  being  undevifed,  or  in  part  ap- 
plied to  the  payment  of  debts,  accord- 
ing to  the  ftatute  of  frauds,  fhali  be 
diftributed  in  the  fame  manner  as  per- 
fonal  eftate.  i^iJ,  [  N ) 

An  eilate/«r  autre  *uie  may  be  limited 
to  J.  in  tail,  remainder  to  B*     For 

this 


A  TatfU  rf  At  Prlfuipcl  Mmnm. 


tliis  IS  only  a  dcfcription  who  fhall 
take  as  fpccial  occupants  during  the 
Fife  of  ceftuy  que  %  ie,  Pao  r  26  2 

Whatobjcdion  lies  againd  fuch  remain- 
der being  good.  263,(N) 

Jit  law^  and  before  the  ilatute  of  frauds, 
there  could  be  no  general  occupant 
cf  a  rent ;  but  fince  that  ftatute,  a 
icnt  granted  generally  to  J.  for  the 
life  of  B.  (hall  on  J,'s  death,  living 
3.  go  to  the  executors  or  adminiflra- 
torsof  the  grantee,  during  the  life  of 
the  cejiuf  que  w.  26^[  N) 

An  eUate  for  three  lives  is  limited  to^. 
and  the  heirs  of  his  body,  remainder 
to  B*  A.  by  leafe  and  releafe  may 
bar  the  heirs  of  his  body  as  claiming 
mxkdcr  him,  but  cannot  by  any  a£t  bar 
B.  265 

Square  tamen. 

iind  fee  the  cafe  of  the  Duke  of  Grafton 
V.  Hanmer.  266 (N) 

Lands  are  given  to  A.  and  his  heirs  for 

three  lives.     A.  dies :  his  heir  does 

.  not  take  by  defcent,  (b  as  to  have  his 

Age,  or  to  make  tiie  parol  demur, 

but  take^  as  fpecial  occupant.      368 


iDScc  ant»  iDfficer. 

A  p^rfon  obtains  blank  licences  for 
marrying,  under  the  feal  of  the 
proper  officer,  and  afterwards  fills 
them  up  ;  thcfe  are  void  notwith- 
ftanding.  1 1 8 

A.  by'his  intereft  with  the  commifiioners 
of  excife,  gets  an  oftice  in  that 
branch  of  the  revenue  for  B,  who  in 
con(iderati(Mi  thereof  gives  a  bond  to 
ji*  to  pay  him  10  /.  per  ann^  fo  long 
as  B.  enjoys  the  oifice;  equity  will 
relieve  again  ft  fuch  bond.  391 

Though  the  excife  was  no  part  of  the 
revenue  at  ilie  time  of  making  the 
ftatute  of  5  ^  6  of  Ed,  6.  [concern - 
\x\%  the  falc  of  offices;]  yet  there 
may  be  good  ground  to  conftrue  it 
wjthin  the  equity  and  rcafon  of  that 
ftatute.  393 

^(fgfnal.    See  CCirien. 


i[>V^Xi.    See  l.fOtl1Klfl* 


AteialBrr* 

In  an  in  diriment  againft  one  as  accef- 
(ary  after  the  faft  to  a  felony,  by  rr- 
'ceiving,  harboering,  45^/.  a  fck)n, 
who  was  ontkwed  or  attais»ted  in 
the  iame  county,  it  ought  to  appear 
that  the  party  receiving  did  it  jnem 
or/deMtir;  for  though  an  oatlawry  or 
atuinder  in  a  particular  county  may, 
as  the  cafe  may  happen  to  be  circum- 
ftanced,  be  fome  evidence  to  a  jury, 
of  notice  to  an  acceflary  in  the  fame 
county,  yet  it  cannot  with  any  reafon 
or  juftice  create  an  abfolnte  prefump* 
tion  of  notice.  Fage/^g^ 


APapift  cannot  take  a  freehold  or 
leafbhold  by  will,  bccaufe  taking 
by  will  is  taking  by  purchafe ;  and 
by  the  exprefs  words  of  theyf/?/^  1 1 
ti  12  ^.  3,  cup,  4.  a  papitt  is  difablcd 
to  take  by  purchafe.  Alfo  terms  for 
years  are  exprefly  mentioned  in  the 
ftatute.  46 

Where  a  judgment  was  given  toapapift, 
it  was  determ'.ncd  that  he  could  not 
extend  the  land  ;  fcr  that  would  give 
him  an  intereft  in  the  land,  contrary 
to  the  exprefs  words  of  the  ftatute 
above  mentioned ;  and  it  is  the  fame 
thing  where  the  judgment  is  given  in 
trurt  for  the  papift.  46 (N  ) 

A  papift  may,  if  above  eighteen  and  an 
half,  take  lands  by  defcent ;  alfo  he 
may  take  a  perfonal  cftate  (as  a  leafe 
for  years)  by  the  ftatute  of  diftribu- 
tion.  48 

i^.  If  a  papift  be  not  capable  of  taking 
as  tenant  by  the  curtefy  or  tenant  in 
dower,  thejfe  eftates  being  caft  on 
them  by  aft  of  law  ?  49[^  1 


fSkitTmn. 
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fdatDon.    [See  alfo  title  Clergt>  ^"^ 

ho*w  and  from  nuhat  Timi  Burning  in 
the  Hand  by  1 8  Eliz.  and  Jran/porta- 
iion  by  4  Geo.  i  cap.  1 1 .  are  to  be 
looked  on  as  Statute  Par  dons »"] 

Where  the  hqfband  was  attainted  of 
felony,  and  pardoned  on  condition  of 
tranfportation,  and  afterwards  the 
wife  became  intitied  to  fome  perfonal 
ellate  as  orphan  to  a  freeman  of 
London ;  this  perfonal  eftate  decreed  to 
belong  to  a  wife  as  to  a  feme  fole. 

Pagi  37 

By  the  18th  of  Eliz.  aftual  burning  in 
the  handy  as  well  as  the  allowance  of 
clergy,  was  necefl'ary  to  [pardon  or] 
difchargethe  prifonerfrom  the  felony; 
and  therefore,  if  before  j^Geo.  i.cap, 
1 1.  an  offender,  after  clergy  allowed, 
had  efcaped  before  he  had  been  burnt 
in  the  hand,  he  would  have  continued 
a  felon,  and  a  llranger,  by  ailifting 
.  him  to  efcape,  or  unlawfully  receiv- 
ing, harbouring,  i^c,  might  have 
become  acccflary  to  his  felony  after 
the  fad.  487 


l^tUament,  9S  of.    See  alfo  dta» 
tuceg. 

3am{hment  cannot  be  but  by  a6l  of  par- 
liament. 38 

No  neceflity  for  an  a£l  of  parliament  to 
change  one's  name.  65 


^.itol  IDemur. 

In  the  cafe  of  lands  in  fee  defcendingto 
an  infant,  the  parol  ihall  demur  in 
equity,  as  well  as  at  law;  but  if 
lands  are  given  to  J,  and  his  heirs  for 
three  lives ;  here  the  parol  fhall  not 
demur  during  the  infancy  of  the  heir, 
who  doth  not  take  by  dcfcent,  but 
only  as  fpecial  occupant.  368 

Idarol  €\>ir^nu.    See  tf Wtience. 


A  parfon  obtains  blank  licences  for  mar- 
rying, under  the  ieai  of  the  proper 
officer,  and  afterwards  fills  them  up  ; 
thefe  are  void  notwithilanding.  Page 

118 

1dattic0. 

One  having  a  bailard,  leaves  a  perfonal 
ellate  to  her  executor  in  truil  for  the 
baflard,  who  dies  inteilate,  and  with- 
out wife  or  iiTue.  The  executor 
brings  a  bill  againilone  who  has  part 
of  this  perfonal  efiate  in  his  hands ; 
he  need  not  rffake  the  Attorney  Ge- 
neral a  party.  33 
In  a  devife  of  lands  to  pay  debts,  if 
the  creditors  bring  a  bill  to  compel  a 
fale,  the  heir  is,  generally,  to  be 
made  a  party ;  /ecus  in  cafe  of  a  truil 
by  deed  to  pay  debts.  92 
A,  tenant  for  years,  remainder  to  tf* 
for  life,  remainder  to  C  in  fee.  J. 
is  doing  wafte  ;  B,  though  he  cannot 
bring  waftc,as  not  having  the  inherit- 
ance, yet  is  intitied  to  an  injunction; 
but  not  unlefs  the  rcverfioner  or  re- 
mainder man  in  fee  be  made  a  party. 

268(N) 
A  general  rule,  that  no  one  need  be 
made  a  party,  againfl  whom,  if 
brought  to  a  hearing,  the  plaintiff 
can  have  no  decree.  Thus  a  refi- 
duary  legatee  need  not  be  made  a 
party  ;  neither  in  a  bill  brought  by 
,  the  creditors  of  a  bankrupt  againft 
the  alTignees  under  the  commilfion, 
need  the  bankrupt  himfelf  be  made  a 
party.  3"(N) 

However,  in  a  bill  brought  for  a  dif- 
covery  of  fome  entries  and  orders  of 
the  Eaft'lndia  company,  the  fecre- 
tary  and  book-keeper  of  the  company 
being  made  defendants,  their  de- 
murrer was  over- ruled,  left  there 
fhould  be  a  failure  of  juftice.  3 1  o 
A,  covenants  for  himfelf  and  his  heirs, 
that  a  jointure  houfe  fhall  remain  to 
the  ufes  in  the  fcttlement.    The  join- 

trcff 
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trefs  brings  a  bill  againd  the  heir  for  a 
pcTformance  ;  though  at  law  the  cre- 
11  j tor  may  fue  the  heir  only,  where 
the  heir  is  cxprefly  bound,  yet  as  the 
perfonal  eilate  is  the  natural  fund  to 
pay  all  debts,  and  as  the  executor 
may  make  it  appear  that  he  has  per- 
forxDcd  the  covenant,  the  executor 
rouftbemadeaparty  in  equity.  /*.33i 

In  a  bill  brought  by  a  mortgagee  againfl 
the  heir  of  a  aicrtgagor  to  foreclofe, 
the  executor  of  the  mortgagor  need 
not  be  made  a  party.  ?33  (^) 

In  a  bill  for  an  account  of  the  perfonal 
eftatc  of  7.  5.  tho*  the  perion  who 
has  a  fight  to  adminiiler  to  J.  S,  be 
a  party,  yet  thi.>  is  not  fufficient  with- 
out adminiliraiicn  adually  taken  out. 

349 


f9artticr0  aaD  partncrBrfp. 

Five  perfons  purchafcd  Pft^  Thorock 
le\  el  from  the  commimoners  of  fewers, 
and  the  purchafc  was  to  them  as  join- 
tenants  in  fee  ;  but  they  coiuributed 
jateably  to  the  purchafe,  which  was 
uith  an  intent  to  drain  the  level ;  af- 
ter which  fcveral  of  them  died  ;  they 
yerc  held  to  be  tenants  in  common 
in  equity  ;  and  though  one  of  thefc 
live  undei takers  delcrtcd  the  part- 
rcrlhip  for  thirty  years,  yet  he  w.is 
let  in  afterwards,  and  upon  what 
terms.  158 

A,  and  B.  are  partners  in  trade.  A.  gives 
a  bond  to  leave  hib  uife  1000/.  A. 
dies,  the  other  partner  adminiilers  ; 
if  the  wife  would  be  paid  out  of  the 
feparatc  eflate  of  A.  en  there  being 
etttct^,  ihe  fhall  have  a  preference 
before  other  creditors  ;  but  if  there 
be  no  fenaraie  cffeiSls,  and  the  wife 
would  have  fatisfadion  out  of  the 
parjncrihip  cfrecis,  then  all  the  part- 
ntrlhip  debts  mufi  be  firA  paid.  182 
1  cdfe  of  a  coal-mine  to  A.  referving  a 
rent  ;  A^  the  lefiee  declares  himlelf 
a  rruflee  for  five  perfons,  to  each  a 
hfth.  'I'he  iive  partners  enter  upon, 
\vr:Ic  and  ta!:c  the  profits  of  the  mine,  | 
uhich  aftuwajdi  bccomei    unproht-j 


able,  and  the  leflee  infolvcnt ;  the 
ceftyy  que  trufts  not  liable,  but  from 
the  time  during  which  they  took  the 
profits.  Page^z 

See  more    of  Partners  end  Partnerjbtp, 
under  Tit.  '0aniinipt0. 


^rtftton. 

A.  and  B.  tenants  in  cosommi  of  lands 
in  fee.  ^.  by  will  dated  25  yanuarj^ 
1719,  devifed  his  moiety  in  fee.  Af- 
terwards A.  and  Bm  made  partition 
by  deed  dated  16  Af«x>  '7",  asd 
fine,  declaring  the  ufe  as  to  one  moie- 
ty in  feveralty  to  A,  in  fee,  and  as  to 
the  other  moiety  in  feveralty  to  B.  in 
fee  ;  this  deed  of  partition  and  fine 
DO  revocation  of  the  will  of  yf .    i69» 

170  (N) 


Truftfar  Payment  q/ Debts.     Sec  CruS- 

Payment  0/  Portiens.     See  )do?tion0k 

Payment  of  Legacy.     See  ILcgaC^. 

No  bill  will  lie  for  a  tenant  to  be  reliev- 
ed out  of  the  arrears  of  rent,  for  the 
taxes  the  tenant  has  a^ually  paid  on 
account  of  rent  rcfcrved'to  a  charity, 
which  appears  to  be  exempt  from 
taxes.  128  (N) 

So  where  land  was  mortgaged  for  feci»r- 
ing  an  annual  payment  of  20/.  to  a 
widow  in  iatisfattion  of  her  dower ; 
this  annual  payment  being  fecured 
out  of  land,  ought  to  anfwer  taxes 
as  the  land  does ;  but  if  the.tenantin 
his  payment  of  the  annuity  to  the  wi- 
dow omits  to  dedufl  for  taxes,  he 
Ihall  not  make  her  refund  in  equity. 

I28(N} 

A  bond  or  mortgage  15,  prima  fatitt  a 
good  evidence  of  a  debt ;  but  in  cafe 
fraud  appears,  the  obligee,  ISc 
ought  to  prove  adtual  payment.    289 

\\'Tiere  a  man  purchsfes  an  eflaie,  pays 
part,  and  givci  bond  for  payment  of 

the 
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the  rtfidue  of  the  money  ;  notice  of 
an  equitable  incumbrance^  before 
payment  of  the  money,  though  after 
giving  the  bond,  is  fufficicnt.  P,  307 

Ceueral  Paymeut,  how  itjball  It  applied. 

One  has  a  Ton  and  three  daughters,  and 
is  feifed  of  fome  lands  in  fee,  and  of 
others  in  tail,  and  by  his  will  devifes 
his  fcc>iimple  lands  to  his  daughters, 
and  dies>  leaving  all  his  children  in- 
fants. His  widow  takes  the  profits 
of  both  ellates  as  guardian  to  her  chil- 
dren ;  and  in  a  bill  brought  by  the 
fon  and  daughters  againft  the  mother, 
for  an  account  of  the  perfonal  eftate, 
and  of  the  rents  and  profits  of  the  real 
eflate,  the  mother  fwears  that  (he  has 
paid  bond  debts  due  from  the  teitator 
out  of  the  intailed  eftate,  and  after- 
wards dies  infolvent;  as  the  anfwer 
cannot  be  read  againil  the  daughters, 
and  there  is  no  other  evidence,  and 
iince  the  guardian  ought  to  have  paid 
the  bonds  only  out  of  the  fee-fimplc 
eilate,  payment  fhall  be  intended  to 
have  been  made  out  of  that  fund 
which  ought  to  hav^borne  it.       365 

Prcfumption  of  payment  of  money  on  a 
bond  after  twenty  years,  and  no  in- 
terefl  received  during  that  time,  and 
how  fuch  prefumption  has  been  taken 
off.  396,  397  (N) 

patronase.    See  ^S^efetitation. 


|3ccr0  of  t\)t  IBealm. 

No  appeal  lies  to  the  houfe  of  peers 
from  an  order  or  decree  of  the  Lord 
Chancellor,  or  Lord  Keeper,  tough* 
ing  lunaticks.  108 

Peers  exempted  from  being  burnt  in  the 
hand  in  the  cafe  of  clergyable  felonies. 

455 


WitnefTes  examined  in  a  commifGon  af- 
ter the  demife  of  the  crown,  but  be- 


fore notice  thereof,  liable  to  be  In- 
dited for  perjury,  if  they  fwear  falfe. 
Page  196 

See  I  Annae,  Hat.  i.  cap.  8.  feA.  5. 

In  a  plea  of  a  purchafe  it  is  a  fufiicient 
denial  of  i|^otice  for  a  defendant  to 
fay,  that  at  the  time  of  the  purchafe 
he  had  no  notice,  without  faying, 
or  at  any  time  before  ;  and  the  party, 
if  it  appears  that  he  had  notice  before, 
will  be  liable  to  be  convided  of  per. 
jury.  24f 

A  corporation  aggregate,  or  company, 
can  anfwer  only  under  their  common 
feal ;  and  though  they  anfwer  never 
fo  falfely,  there  is  no  remedy  againd 
them  for  perjury,  511 

^ert»tOlt?.     See  Limitations  of  Term 
for  rears,  under  Tit.  CllatC. 


perfonal  €(tate/ 

(Where  the  Perfonal  Eftate  Jhall  he  applied 
to  exonerate  the  Real  Efiate^  fee  ISeal 

OEftate.J 

A  freefaian  of  London,  before  marriage, 
fettles  fome  part  of  his  perfonal  eftate 
upon  his  intended  wife,  to  take  tKtOi 
after  his  death,  without  mentioning 
it  to  be  in  bar  of  her  cuHomary  part ; 
this  will  bar  her  of  fuch  cufiomary 
part.  15 

Alterations  made  by  1 1  Geo.  i.  cap.  i8. 
with  regard  to  allowing  freemen  of 
London  unmarried,  and  not  having 
i/Tue  by  any  former  marriage,  to  dif- 
pofe  of  their  perfonal  e£ate.     19, 

20  (N) 

A  baftard  dies  without  i/Tue  a\id  intcf- 
ta'e  ;  the  King  is  in  titled  to  his  per- 
lonal  eftate,  and  the  ordinary  will 
grant  adminiflration  thereof  to  the 
patentee  or  grantee  of  the  crown. 

33 
A  papiil  may  take  a  perfonal  cflate  by 

the  ilatute  of  diflribution.  4S 

If  a   man  were   to  devife   his  perfonal 

ellate  in   trull  to  pay  his  debts,    J^«. 


If  this  would  revive  a  debt  barred  by 

An 


the  flatute  of  limitations  ? 
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An  executor  or  other  truftec  cannot 
change  the  nature  of  the  teilator's  or 
cefiuj  que  trufi's  cllate  by  turning 
money  into  land,  or  a  Icafe  for  years 
into  a  freehold,  W  e  cenverfo.     Page 

ICO 

Legacy  or  portion  is  given  out  of  a  per- 
ional  eftaie  to  J.  S,  payable  at 
twenty. one,  and  J,  S,  dies  before 
twenty  one,  yet  the  legacy,  tfr,  will 
go  to  his  executor?.  138 

Ferfonal  eilate  purchafed  after  making 
a  will,  (hall  yet  pafs  by  the  will.   171 

Money  articled  to  be  kid  out  in  land, 
and  fettled  on  hufband  and  wife  and 
iffue,  remainder  in  fee  to  the  huf- 
band, may, "or  there  being  no  iffue, 
be  devifed  (fubjed  to  the  wife*s 
clbte  for  life) by  the  hufband  as  per- 
fonal  eftate,  and  by  a  will  not  attcikd 
by  three  witnefTcs,  provided  it  ap- 
pears the  hufband  intended  it  fhould 
pafs  as  fuch,  22 1 ,  222  (N) 

Though  a  freehold  cannot  be  in  abey- 
artce,  yet  a  perfonal  cftate  may  be 
kept  in  fufpence,  in  order  to  wait  till 
a  future  contingency  happens.      305 

Exprefs  words,  or  words  tantr.mount, 
arc  requifite  to  exempt  a  perfonal 
cilate  from   the   payment  of  debts. 

Though  at  law,  a  creditor  mny  fue  the 
heir  only,  where  the  heir  is  exprefiy 
bound ;  yet  as  the  perfonal  cftate  is 
the  natural  fund  for  payment  of  debts, 
the  nprefentaiive  thereof  {z^iz,  the 
executor)  mull  be  made  a  party  in 
equity.  331 

In  a  bill  brought  by  a  mortgagee  to 
foreclofe  an  equity  of  redemption, 
there, is  no  need  to  make  the  rcprc- 
fentative  of  the  perfonal  eflate  a  party, 
or  to  run  into  any  account  thereof. 

333(N) 

|ftin-^!ic^    See  OPaton  antr  if cmc 

^UtuViOCa^t    iContI,    See    title 

HDfBce. 


fftlea.    Sec  more  title  fieiHtcatton. 

A  defendant  cannot  demur  and  plead  to 
the  fame  part  of  a  bill ;  for  the  plea 
over-rules  the  demurrer.         Pa^e  80 

On  time  given  to  anfwer,  a  defendant 
may  put  in  a  plea,  for  that  is  an  an- 
fwer,  and  on  oath.  81 

A  defendant  in  his  plea  of  a  purchd*e 
for  a  valuable  confidcration,  omits  to 
deny  notice  ;  if  the  pjaintiff  replies 
to  it,  all  the  defendant  has  to  do  is  to 
pi-ove  his  plea  ;  and  it  is  not  material 
if  the  plaintiff  proves  notice  ;  for  it 
was  the  plaintifTs  own  faalt  that  he 
did  not  fetdown  the  plea  .to  be  argu- 
ed, in  which  cafe  it  would  ha\'clKca 
over- ruled.  g^ 

The  ilatate  of  limitations  no  pica  where 
the  bill  charges  a  fi^ud  ;  but  then  it 
fhould  be  charged  by  the  bill,  that 
the  fraud  was  difcovered  within  fix 
years  before  the  bill  filed.  143 

In  the  cafe  of  the  South  Sea  company, 
in  whom  the  eflates  of  the  late  di- 

.  re6lors  are  veflcd  by  aft  of  parlia- 
ment; where  the  fratute  of  limitati- 
ons might  have  been  pleaded  againft 
the  late  dire^lors,  it  is  pleaded  againil 
the  company,  who  fland  but  in  fuch 
direftors  place.  i^//» 

So  where,  though  tlie  afllgnee  of  the 
effedls  of  a  bankrupt  claims  under  the 
aft  of  parliament ;  yet  as  the  flaiutc 
of  limitations  might  be  pleaded 
againil  the  bankrupt,  it  is  by  the 
fvme  reafcn  pleadable  againfl  fuch 
aCignee.  144 

When  a  plea  is  ordered  to  fland  for  an 
anfwer,  it  mufl  be  intended  a  fuffici- 
ent  anfwer,  fo  that  the  plaintiff  can- 
not except  to  it.  239,240 

In  the  plea  of  arpurchafe,  it  is  a  fuffi- 
cicnt  denial  of  notice  to  fay,  that  at 
the  time  of  the  purchafe  he  had  no 
notice,  without  faying,  or  at  any 
time  before.  243 

In  a  pica  of  a  purchafe  or  marriage  fet- 

tlcment,     notice    mull    be    denied, 

,  though  not  charged  by  the  bill ;  and 

it  may- be  denied  either  by  the  plea 

or 
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or  anfwer,  but  it  is  bcft  to  <lcny  it 
by  both.  Pag€  244(N) 

A  precedent  where  a  reconciliation  by 
the  hufb^nd*  after  the  wife's  going 
away  with  the  adulterer,  is  fpecially 
pleaded,     and     the    plea    allowed. 

*73(N) 

in  the  {heading  of  a  purchafe  or  mort- 
gage, the  defendant  muft  plead  that 
the  feller  or  mortgagor  was^  or  pre- 
tended to  be,  feifcdin  fee*  2^1 

If  to  a  bill  the  defendant  anfwers  as  to. 
matter  of  diicovery,  and  pleads  only 
as  to  relief,  the  plaintiff  may  except 
Co  any  matter  of  difcovery  before  the 
plea  argued«  3  27(N) 

If  the  defendant's  time  for  anfwering  be 
out,  the  court  Will  notwithflanding 
order  proceeduigs  to  be  revived,  un- 
Jefs  caufe  be  (hewn  either  by  plea  or 
demumr;  its  appearing  by  anfwer 
will  not  be  faffident.  348 

After  a  plea  put  in«  there  can  be  no 
motion  for  an  injundtion,  till  the 
plea  is  argued.  396 


|9oo^     See  alfo  (t(arit?« 

In  a  poor  caufe,  and  where  the  matter  is 
clear,  to  fave  expence,  the  court  will 
refer  it  to  the  regifter,  inftead  of  the 
mafter,  to  compute  the  intereH  or  ar- 
rears of  rent.  258 


|$O|tioit0>  0^  ^toWftmn  &^  Clifltw 
ren.    See  4^afntenattce.    Legacies 

or  Portions  veftei,  under  title  ILegaC?. 
See  Truftfor  raififi^  Portions  and  Pay* 
mint  of  Debts ^  under  title  Cruft. 

If  money  be  devifed  to  an  infant  daugh- 
ter who  marries,  the  court  may  rc- 
fuie  helping  the  hufband  to  the  money, 
unlefs  he  makes  a  fuitable  fettle- 
ment«  1 2 

Though  if  the  portion  be  fmall,  and  the 
hufband  a  freeman  of  London^  the 
cudom  of  London  is  a  fuitable  pro- 
vifion.  13 

Whcr/:  lands  are  charged  with  portions, 
a9d  no  time  appointed  for  payment. 


the  right  to  the  portions  vefb  iamedl« 
ately.  Page  120 

A  portion  is  fecored  out  of  land,  and 
the  daughter  dies  before  the  portion 
becomes  payable ;  the  portion  fialcs, 

138 

In  all  cafes  where  a  hufband  makes 
a  fettlement  of  his  own  eilate  on  his 
wife,  in  coniideration  of  her  fortune; 
the' wife's  portion,  though  ooniiilia^ 
of  cbo/es  en  a^iom,  is  looked  «n  at 
purchafed  by  him^  and  will  ^  to  hit 
executor.  ^99{*^) 


A  contingent  intereft  or  poffibility  in  a 
bankrupt  is  aifignable  by  the  com- 
mifiioners.  132 

Term  of  1000  years  to  fecure  daughters 
portions,  payable  at  fixteen  years  of 
age  ;  provided  if  no  daughter  at  the 
time  of  failure  of  ifTue  male,  the  por- 
tion to  fink.  There  is  a  daughter 
who  attains  to  fixteen,  and  marries 
without  confent,  and  no  fon  by  the 
marriage ;  but  the  daughter  dies  in 
the  life-time  of  the  father  and  mother, 
and  confequcntly  when  there  was  a 
poffibility  of  their  having  a  fon ;  the 
portion  finks.  134 

See  an  objection  againU  an  eftate  fur 
autre  vie  being  limited  over  after  an 
eilate-tail,  on  account  of  fuch  re- 
mainder's  being  only  a  poflibility* 

263(N) 

Teflator  devifed  a  term  for  years  and  all 
his  perfonal  edate  to  J.  an  infant, 
and  if  J.  died  during  his  infancy, 

.  and  his  mother  fhould  die  without 
any  other  child,  then  to  5«  jf.  died 
during  his  infancy  ;  though  the  mo- 
ther was  living,  and  might  have  a 
child,  yet  the  court  aided  B*  the  de- 
yifee  over,  by  directing  an  account 
and  difcovery  of  the  elUte,  in  order 
to  fecure  it,  in  cafe  the  contingency 
fhould  happen.  300 

l^otoct.     See  9ntbo^it?. 


Pltvoz^tiU, 
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|9;er08at{te  of  tfie  Crotim. 

A  baflard  dies  without  wifeor  iflue»  and 
intefbte ;  the  King  is  sntitled  to  his 
perfonal  efiate,  and  the  ordinary  of 
GOuHe  grants  adminiftration  to  the 
patentee  or  grantee  of  the  crown.P33 

j^.  If  a  church  leafe  for  three  lives  be 
granted  to  a  baflard  and  his  heirs, 
who  dies  without  iiTue  and  inteftate, 
(hall  the  crown  be  intitled  thereto,  or 
what  fhall  become  of  it  ?     33,  34(N) 

Mo  appeal  lies  from  an  order  or  decree 
of  the  Lord  Chancellor,  or  Lord 
Keeper,  in  cafes  of  ideocy  or  lunacy, 
but  only  to  the  King  in  council.  108 

The  Lord  Chancellor,  k^c,  having  ju- 
rifdi6lion  therein,  not  as  Chancellor, 
lie.  but  by  virtue  of  a  royal  fign 
manual.  ibid.(^) 

The  King's  grant  of  the  cftate  of  a  lu- 
natick  without  account  Is  void ;  but 
the  King,  or  the  Lord  Chancellor, 
tsfc,  may  allow  fuch  a  yearly  mainte 
Bance  to  a  lunatick,  as  amounts  to 
the  yearly  value  of  the  lunatick's 
eftate.  no 

The  writ  of  ne  exeat  regnum  formerly  a 
flate  writ,  and  made  ufe  of  only  by 
the  crown.  31.3 

The  King's  courts  ought  not  to  give 
away  the  revenue  of  the  crown  upon 
original  writs,  nor  confequently  to 
order  the  filing  an  original  to  make 
good  a  judgment  on  error  brought, 
without  fomeexcufe  for  not  filing  one 
before.  314 


^jefentation  to  a  C|)urc()  o;  CiHiyei. 

An  advowfon  defcending  to  an  heir  is 
real  affets,  and,  as  it  feems,  extend- 
ible in  an  elegit^  401 


fd^fncftHd  anil  %atttatf.      See  alio 
title  9ccelUrr. 

One  may  be  an  acceflary  to  a  felony  after 
the  faft,  by  affilHng  a  felon  con\id, 
being  in  cafiody  under  Sentence  di 
tranfporution,  to  efcape  out  of 
prifon.  P^it^^ 

In  all  indidbnents  againft  one  for^ being 
acceflary  after  the  faa,  by  receiving, 
t^r.  a  felon,  it  is  neceflary  to  (hew 
that  the  definidant  knew  the  principal 
wa«  guilty,  or  convided  of  fekmy. 

493 


^^tfon  ann  3ittti;<ronineiit. 

One  uken  on  K/mpplieaafitf  and  conti- 
nued in  prifon  a  year  without  any 
frefli  threatning,  ought  *to  be  dif- 
charged.  105 

Reafonable  that  a  fequeftration  fliould 
lie  in  cafe  one  taken  by  procefs  of 
chancery,  continues  in  prifon  with- 
out paying  his  debts,  241 

In  an  indictment  for  an  offence  of  break- 
ing a  prifon,  it  is  neceflary  to  lay  an 
actual  breaking.  484 

In  an  indidmentfor  refcuing  a  priibner, 
the  word  re/cuffit^  or  fomethingequi- 

'  valent,  muft  be  ufed,  to  (hew  it  was 
forcible,  and  againil  the  will  of  the 
keeper.  484 

One  may  be  acceflary  to  a  felony  after 
the  fad,  by  affiiling  a  felon  convia, 
bein^  in  cuflody  under  fentencc  of 
tranlportation  to  efcape  out  of  pri(bn. 

4^> 
Zee  al/l  the  fXttt  {D^ffoit. 


The  father  has  an  undoubted  right  to 
the  guaniianlhip  of  his  own  chUdren, 
and  if  he  can  any  way  gain  them,  i<i 
at  liberty  fo  to  do,  but  muft  not  take 
them  in  going  to,  or  returning  from 
the  court.  154,  155 

IS^obatc. 
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fdiobate.    See  title  miW. 


fd;OCeff«      See  more  under  title  CotU 
teitMit. 

Atttuhnunt. 

The  court  of  chancery  fends  attach- 
ments to  the  warden   of  the  F\eet. 

PagiSS 
The  iheriff  is  the  proper  perfon  to  ex- 
ecute procefs ;  but  where  he  is  party, 
or  otherwife  incapacitated,  it  mud  be 
directed  to  the  coroner.  i^;V. 


Sequeftrathn, 

In  chancery,  not  only  the  body  of  the 
defendant,  but  alfo  his  lands  and 
goods.,  are  liable  to  a  fequeftration ; 
but  no  fequefb-ation  lies,  till  the  time 
for  the  return  of  the  attachment  is 
out,  on  which  the  body  was  taken. 

240 

Heafonable  that  a  fequeflration  fhould 
lie,  in  cafe  one  taken  by  procefs  of 
chancery,  continues  in  prifon  with- 
out paying  his  debts,  241 

When  lands  are  decreed,  the  manner  of 
gaining  poflefiion  is,  fir  ft  to  ferve  the 
party  witJi  a  writ  of  execution  of  the 
decree, then  to  .have  an  attachment  for 
a  contempt  in  not  obeying  the  de- 
cree, and  afterwards  an  injunflion 
to  deliver  pofleflion  of  the  premiffes ; 
and  if  that  is  not  done,  to  have  a 
writ  of  aflidance  to  the  fherifF;  but 
when  a  receiver  is  appointed,  this 
being  as  it  were  the  hand  of  the  court, 
he  will  in  a  fummary  way  be  put  in 
pofTeflion,  and  the  tenants  ordered  to 
attorn  to  him,  and  a  writ  of  affiflance 
granted,  without  awarding  an  irf- 
jundion,  which  is  the  ufual  preced- 
ing proceis.  379.^^) 

^;ofit0.  See  Truft  for  raijing  Daugk^ 
iers  Portions,  under  title  Cntft« 


Vol.  III. 


See  Jnfant. 


f9)00f.    See  CttiDence. 
f9)090^{on.    See  9tieras!^. 


publication. 

After  the  defendant  hasbeen  examined 
on  interrogatories,  and  publication 
pafTed,  the  plaintifFought  not  to  have 
a  commiffion  to  examine  witneiTes, 
in  order  to  falfify  the  defendant's  tiC- 
amination .  Page  4 1 3 


^rc))a(eMftingui(lt)ei)  from  IDefccnt. 
Seel^eir. 

Purcbaje  and  Pur  chafer. 

Apapift  is  by  II  £^  12  W.  3.  cap.  4. 
difabled  to  take  by  purchafe,  which 
has. been  conilrued  to  extend  to  tak- 
ing by  will.  46 

A'  defendant  in  his  plea  of  a  purchafe 
for  a  valuable  confideration  omits  to 
deny  notice  ;  if  the  plaintiff  replies 
to  it,  all  the  defendant  has  to  do  is 
to  prove  his  purchafe.  94 

One  articles  to  buy  land,  and  the  title 
is  under  a  will  not  proved  in  equity 
againft  the  heir ;  yet  in  fome  cafes 
equity  will  compel  the  purchafer  to 
accept  the  title.  190 

In  all  cafes  where  the  hu(band  makes  a 
fettlement  of  his  own  eltate  on  his 
wife,  in  confideration  of  her  fortune  ; 
the  wife's  portion,  though  confifting 
of  cbofei  en  aSion^  and  though  thcrs 
be  no  particular  agreement  for  that 
purpofe,  is  looked  upon  as  purchafed 
by  him.  <99(N) 

30,000/.  is  covenanted  to  be  laid  out  in 
bnd;  the  money  need  not  be  laid  out 
all  together  upon  one  purchafe  ;  but 
if  laid  out  at  feveral  times,  it  is  fuf- 
ficient ;  and  if  the  covenantor  dies, 
having  purchafed  fome  lands  which 
are  lento  defcend,  this  will  beafatis- 
faction  pre  tanto.  228 

In  the  plea  of  a  purchafe,  it  is  a  luf- 

ficient  denial  of  notice  to  fay,  that 

at  the  time  of  the  purchafe  he  had 

•^Gg  notice 
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notice*  without  fitying*  of  at  ;my  time 
before.  Page  243 

In  the  plea  of  a  parchaic  <^  marriage 
fettlementy  notice  matt  l>e  denied » 
though  not  charged  by  the  bill,  and^ 
it  is  beft  to  deny  it  both  in  the  pleaj 
and  anfwer.  244 (N) 

In  the  pleading  of  a  purchafe  or  mort- 
gage, the  defendant  muft  plead  that 
die  feller  or  mortgagor  was,  or  pre- 
tended to  be,  feifed  in  fee.  28 1 

A  truft  eftate  was  decreed  to  be  fold  to 
the  beft  porchafer.  J.  articles  to  buy 
the  eftate  of  the  truiiees,  and  brings 
a  bill  againU  them  to  perform  the 
contrail ;  the  court  will  make  no  de- 
cree, but  leave  the  plaintifr  to  go  be- 
fore the  mailer,  and  get  himfelf  re- 
ported the  beft  purchafer.  .  28a 

Where  a  man  purchafes  an  eftate,  pays 
part,  and  gives  bond  to  pay  the  re(i- 
due  of  the  purchafe  money ;  notice 
of  an  equitable  incumbrance  before 
payment  of  the  money,  though  after 
the  bond,  is  fufficienc.  307 

A  fine  and  five  years  non-claim  (hall, 
in  favour  of  a  purchafer,  bar  a  truft 
term,  thongh  the  cffiuj  que  iruft  be 
an  infant*  ^io(N) 

A  term  afTigned  by  an  executor  m  truft 
to  attend  the  inheritance,  (ball,  in 
equity,  follow  all  eflates  created  out 
ot  it,  and  all  incumbrances  fubfifBng 
thereon,  and  is  fo  connected  with  it, 
as  not  to  be  itvtxt^  to  the  detriment 
of  a  bonafidt  purchafer,  who  ftiall  have 
the  benefit  of  all  interefts  which  the 

f  mortgagor  had  at  the  time  the  mort* 
gage  was  made,  unlefs  againft  an  in- 
termediate purchafer  without  notice. 

Where  by  the  ftatute  of  frauds  it  is  faid, 
that  judgments  (hall  not  bind  lands 
but  from  the  Signing,  this  relates  only 
to  purcJiafcrs.  399 


Seal  Cftate.  (Zee  Matters  contrwertti 
hetween  the  Heir  and  Executor^  under 
title  Vefr.  alfo9isr^ent.) 

TRUSTEE,  guardian  or  executor, 
cannot  change  t)ke-  nature  of  the 
cefitKf  que  truft^s  eftate,  by  changing 
a  peifonal  into  a  teal  eftate,  i^or  e 
€tm*uer/o*  Pagtioo 

Though  the  (piritual  court  cannot  ii^- 
tenneddle  with  a  freehold  (or  real 
eftate)  to  diftribute  it,  yet  chantery 
can  inforce  fach  a  diftribution.     102 

See  alfo  the  ftatute  of  14  Geo.  2.  ibiJ, 

(N) 

A  leafe  granted  to  one  and  his  heirs  for 
three  lives,  is  a  real  eftate  ;  and  tho' 
by  the  ftatute  of  frauds  it  is  made  li- 
aole  to  pay  debts,  yet  it  is  only  fach 
debts  as  bind  the  heir ;  and  where 
the  fpiritual  court  fet  afide  a  will  dif- 
pofing  {inter  aPj  of  fuch  eftate,  as 
revoked,  this  fentence  did  not  affcA 
the  devife  of  fuch  real  eftate.         1 66 

Real  eftate  cannot  pafs  by  a  will  made 
before  the  purchafmg  thereof.     170, 

fPhere  the  Per/onal  eftate  Jhall  or  Jhall 
not  be  applied  to  exonerate  the  Real. 

One  deviies  all  his  perfonal  eftate  to  his 
daughter,  and  all  his  real  eftate 
to  truftres,  in  truft  to  pay  debts, 
^c.  remainder  to  his  daughter  in 
tail,  remainder  over;  the  perfonal 
eftate  ftialt  in  the  firft  place  be  ap- 
plied to  ^av  the  debts.  3  24 

Exprefs  jii^oras,  or  words  tantamount, 
are-requiftte  to  exempt  the  perfonal 
eftate  from  pa^'ment  of  debts .      325 

Every  mortgage,  though  without  any 
covenant  or  bond  to  pay  the  money, 
implies  a  loan,  and  every  loan  im- 
plies a  debt ;  therefore  an  heir  of  a 
mortgagor  (hall  compel  an  application 
of  the  perfonal  eftate  to  pay  off  a 
mortgage,  though  there  was  no  cove- 
nant,   \io.     from    the    mortgagor. 

-     ftectnicr. 
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flleceAer. 

tht  appointing  a  receiver  is  not  in  all 
cafes  a  turning  the  party  out  of  pof- 
feffion;  as  where  a  receiver  Is  ap- 
pointed of  an  b&nt's  cflate,  the  re- 
ceiver's poiTeflion  is  the  pofTeflion  of 
the  infant ;  but  on  the  appointing  a 
receiver  in  an  adverfary  fuit,  as  where 
the  plaintiff  in  ejedment  has  recover- 
ed a  vcrdift ;  here  the  receiver's  pof- 
feflion  feems  to  be  the  pofleflion  of 
him  that  has  the  right  to  it.       Pare 

379 
As  the  receiver  is  the  hand  of  the  courts 

he  will  be  put  in  po/Teilion  in  a  fum- 
mary  way,  by  ordering  the  tenants 
to  attorn  to  him,  and  granting  him  a 
writ  of  alTiftance,  without  firfl  award- 
ing an  injundion,  which  is,  in  other 
cafes,  the  ufual  procefs.         iiiJ{N) 


lSccosn{(ance. 

One  taken  on  SL/ufpIicawt,  and  conti- 
nued in  prifon  a  year  without  any 
frefh  thrcatning,  difcharged  on  en- 
tering into  a  recognifance  before  a 
mailer  in  lOo/.  with  two  fureties  in 
50/.  each,  to  keep  the  peace*     103 

104 

Scco?l»er  of  ILoni^on.     See  IrOniion. 


Secotiet^. 

Tenant  in  tail  male,  remainder  to  him- 
fclf  in  fee,  devifes  his  lands  to  J.  S. 
and  then  fuffers  a  recovery  to  the  u(e 
of  himfclf  in  fee,  and  dies  without 
iiFue  male;  this  is  a  revocation  of 
the  will.  163 

jf,  covenants  on  his  marriage  to  lay  out 
3000  /.  in  the  purchafe  of  land,  and 
to  fettle  it  on  Jf.  in  tail,  remainder 
to  B.  A*  purchafes  the  manor  of  Z). 
with  this  30C0/.  and  never  fetries  it^ 
but  fuflcrs  a  recovery  thereof;  as  the 
covenant  was  a  lien  on  the  laod  ;  ifo 


the  recovery  fuffered  thereof  dif- 
charges  the  lien,  and  bars  B.  of  the 
benefit  of  the  covenant,  and  of  the 
remainder.  Page  \  7 1 

The  father  tenant  for  life,  remainder 
to  the  fon  in  tail,  with  remainder 
over.  The  fon  is  an  infant,  and  on 
an  advantageous  match  being  pro- 
pofed  for  the  fon's  marriage,  the  fa- 
ther and  infant  fon  join  in  marriage 
articles,  and  the  father  only  cove* 
nants,  that  within  a  year  after  the 
fon's  coming  to  age,  the  father  and 
fon  will  join  in  a  fine  and  recovery  of 
the  family  eftate  to  divers  ufcs. 
The  Infant  fon  feals  the  deed,  and 
within  a  year  after  he  comes  to  age, 
joins  with  his  father  in  a  fine  and  re- 
covery ;  the  infant  fon's  fealing  of 
thefe  articles  not  fufiicient  to  declare 
the  ufe^  of  the  fine  and  recovery* 

2o5 

No  precife  form  of  words  requifite  to 
declare  the  ufes  of  a  fine  and  recove- 
ry, provided  the  meaning  of  the 
parties  fufficiently  appears,  20S 

Tenant  in  tail  of  a  rent  granted  de  no*uo 
without  any  remainder  over,  fufiert 
a  recovery  ;  this  will  not  rive  an  ab- 
folute,  but  only  a  determinable  fee. 

230 

Tenant  in  tail  of  lands  mortgaged  not 
bound  to  keep  down  the  intereft,  as 
tenant  for  life  is,  even  though  the 
tenant  in  tail  fhall  have  died  during 
his  infancy,  and  confequently  before 
it  was  in  his  po\ver  to  have  barred  the 
remainder  by  a  recovery.  235 


Seslilet. 

In  a  poor  caufe,  to  fave  expencc,  and 
where  the  matter  is  clear,  the  court 
will  refer  it  to  the  regifter,  and  not 
to  the  mailer,  to  compute  the  inter- 


eft  or  arrears  of  rent. 


ISel^earfng. 

In  the  difcretion  of  the  court  whether 

or  no  to  grant  a  reliearicg.  8 

•  G  g  2  Order 
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Order  for  a  rehearing  refufed  to  be  dif- 
charged,  though  at  the  diilance  of 
about  twenty-four  years.  Page  8(N) 

An  agreement  ivas  iigncd  by  the  par  ties , 
and  by  confent  made  an  order  of 
court,  to  fubmit  to  Aich  decree  as 
the  conrt  ihould  make,  and  nei- 
ther party  to  bring  an  appeal ;  yet 
the  caofe  allowed  to  be  reheard.  Page 

242 


lftclatioit« 

One  having  a  right  to  adminifier  to 
y.  S.  brings  a  bill  for  an  account  of 
J.  SJ*%  perfonal  cftate,  which  bill 
being  demurred  to,  the  plaintiff  took 
out  admin i(iration  to  J^  S»  and  charg- 
ed the  fame  by  way  of  amendment ; 
this  held  to  be  fufficient,  for  that  the 
admiuiftration,  when  taken  out,  re- 
lated to  the  time  of  the  death  of  the 
inteliatc.  351 

So  where  an  executor,  before  probate, 
files  a  bill,  and  proves  afterwards  the 
will;rach  fubfequent  probate  makes 
the  bill   a  good  one.  /^/V. 

Sec  CoMcerntJt^  the  Relation  of  yuJg" 
menis  figmtd  in  l^acation^  io  the  preced- 
imi  lerm,  title ^CCtttitiCiB. 


ttelcafc. 

Deviie  to  fuch  of  the  children  of  A,  as 
Hiall  be  living  at  his  death,  J,  has 
ifTue  B.  who  becoming  a  bankrupt, 
gets  his  certificate  allowed,  after 
which  A.  dies;  this  contingent  intereft 
is  liable  to  the  bankruptcy,  foraf- 
much  as  the  foa  in  the  father's  life* 
time  might  have  releafcd  it.         132 

Where  a  daughter  of  a  freeman  of 
lumdou  accept)  of  a  legacy  cf  1 0,000/. 
left  her  by  her  father,  who  recom- 
raendcd  it  to  her  to  releafe  her  right 
to  her  orphanage  part,  which  flic  doc* 
releafe  accordingly  ;  if  the  orphanage 
be  much  more  than  her  legacy,  tho' 
(he  was  told  ihc  might  ele^t  which 
(he  pleafed ;  yet  if  (he  did  not  know 
ihe  had  a  right  i^^  to  inijfiire  into 


the  value  of  the  perfonal  eftatc,  and 
the  quantum  of  her  orphanage  part, 
before  flie  made  her  eledion  ;  this  is 
fo  material,  that  it  may  avoid  her  re- 
leafe. Pagei\(i 

In  what  mafiner  a  party  relea(ing  ought 
to  be  informed  of  his  right,  (b  as  to 
be  bound  by  fuch  releafe.  321 

Though,  generally  fpeaking,  an  exe- 
cutor or  trudee  compounding,  or  rc- 
leafing  a  debt,  muft  anfwer  for  the 
fame  ;  yet  if  it  appears  to  have  been 
for  the  benefit  of  the  trull  ellate,  it 
15  an  excufe.  381 


ttettcf. 

A  bill  is  brought  by  a  lord  of  a  manor 
to  recover  a  fine  for  a  copyhold,  on  a 
fuggeflion,  that  the  defendant  was 
admitted  by  attorney,  but  fome- 
times  pretends  the  attorney  had  no 
authority  to  take  fuch  admittance; 
the  defendant  anfwers  as  to  part,  and 
demurs  as  to  relief;  the  demurrer 
held  good.  j^g 

Lord  brings  a  bill  again  ft  tenant  to  re- 
cover a  quit-rent,  alledging  that  the 
land  out  of  which  the  quit-rent  ifTues, 
by  rea(bn  of  the  unity  of  pofleffion  cf 
that  with  other  lands,  is  not  known  ; 
the  defendant  anfwers  af  to  d>rco\c- 
ry,  and  demurs  as  to  relief;  de:rji»r- 

M9 


cr  good.     ^are. 


I&einaint^cr. 

li  A.  be  a  copyholder  in  tail,  remainder 
to  B,  in  fee,  and  yf.  takes  a  grant 
of  the  freehold  from  the  lord  to  him 
and  his  heirs,  and  dies  without  iiruc; 
i^tf.  If  B,  in  whom  there  was  once  a 
veiled  remainder  in  fee  in  the  pre- 
miiTes,  is  not  intitled  to   the   iame  ? 

10  (N) 

Where  a  term  for  years  is  devifcd  to  J. 
for  life,  remainder  to  £?.  and  the  ex- 
ecutor aiTents  to  the  devife  to  ./.  this 
is  a  good  aiTent   to  the  dcvifo  o\er. 

12 

Where 
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Wivere  the  ufc  of  goods  is  given  to  one 
for  life,  remainder  over;  the  ceftuy 
qnf  ufe  for  life  muft  (ign  an  inventory, 
exprefling  that  he  is  in  titled  to  thefe 
things  for  his  life,  and  that  after- 
wards they  belong  to  the  perfon  in 
remainder.  -^^^'336 

See   more   concerning   Remainders    being 

good^  under  Tit.  Limitation  of  Terms 

for  Tears,    Sec.    Tit.    OgftatC;    alfo 

under  Tit.  IKentS. 


]Sent0. 

A  tenant  who  had  paid  taxes  on  account 
of  a  charity  which  appeared  to  be  ex- 
empted from  taxes,  not  fuffered  to 
be  relieved  out  of  the  arrears  of  rent 
in  his  hands,  128  (N) 

As  the  profits  of  the  wife's  land  would 
belong  to  the  hufband  during  the  co- 
verture, fo  the  rent  ifluing  out  of  the 
land  during  that  time,  and  which  is 
payable  by  the  tertenant  in  refped  of 
the  profits,  belong  to  the  hufband, 
who  may  avow  alone  for  rent  incur- 
red during  the  coverture.  200 

If  a  rent  de  ncvo  be  granted  in  tail, 
without  any  remainder  over,  and  te- 
nant in  tail  takes  wife,  and  dies  with- 
out ifTue  ;  the  wife  (hall  not  be  en- 
dowed, becaufe  the  thing  out  of  which 
the  dower  is  to  arife,  is  not  in  being. 
S ecus 9  if  the  rent  were  granted  in  tail, 
remainder  over.  230 

Tenant  in  tail  of  a  rent  granted  denovo, 
without  any  remainder  over,  fufFers 
a  recovery ;  this  will  not  pafs  an  ab- 
folute^  but  only  a  determinable  fee. 

ibid. 

On  what  fuppoiition  the  law  allows  the 
remainder  of  a  rent  granted  di  novo, 
to  be  good.  ibid.  (N) 

One  devifes  a  rent-charge  to  be  fold  to 
pay  legacies  amounting  to  800/.  and 
if  the  rent-charge  ihould  fell  for 
1000/.  the  teftator  gives  a  further  le- 
gacy of  200/.  The  rcnt-charge  fells 
for  above  800/.  and  lefs  than  1000/. 
what  exceeds  the  800/.  ihall  belong  | 
tu  the  heir.  252 


A  legacy  oat  of  a  rent-charge  (hall  car- 
ry intereft.  Page  254 

In  a  poor  caufe,  to  fave  expence,  and 
where  the  matter  is  clear,  the  court 
will  refer  it  to  the  regifter,  in  (lead  of 
a  mafler,  to  compute  the  arrears  of 
rent.  258 

At  law  there  could  be  no  general  occu- 
pant of  a  rent :  as  if  I  bad  granted  a 
rent  to  jf.  for  the  life  of  b.  and  ^. 
had  died  living  B.  the  rent  would 
have  determined,  264  (N) 

If  a  man  had  granted  a  rent  to  jf,  his 
executors  and  aiCgns,  during  the  life 
of  B.  and  aftenvards  the  grantee  had 
died,  leaving  an  executor,  but  no 
afHgnee,  the  executor  fhould  not  have 
had  the  rent,  which  being  a  freehold* 
could  not  have  defcended  to  an  exe- 
cutor ;  but  this  is  helped  by  the  fta- 
tute  of  frauds,  iince  which,  if  a  rent 
be  granted  to  J.  for  the  life  of  B* 
and  ji.  die,  living  B»  J.*s  exccu- 
tors  or  adminidrators  fhall  have  it 
during  the  life  of  B*  for  the  (fatute 
is  made  not  only  to  prevent  the  incon* 
veniency  of  fcrambling  for  the  eflate, 
but  alfo  for  continuing  it  during  the 
life  of  the  cejtu^  que  i/ie,       ibid,  (N) 

^it-Rent. 

Lord  brings  a  bill  againfl  tenant  to  re- 
coyer  a  quit-rent,  alledging,  that 
the  land  out  of  which  the  quit-rent 
i^ues,  by  reafon  of  the  unity  of  pof- 
fefilion  of  that  with  other  lands,  is 
not  known  ;  the  defendant  anfwers 
as  to  difcovery,  and  demurs  as  to  re« 
lief;    the  demurrer  good*     ^are. 

Though  a  bill  m  equity  to  recover  a 
quit-rent  may,  under  fome  circum- 
ftances,  be  proper,  yet  it  ought  to 
appear  therein  that  the  plaintiff  has 
no  remedy  at  law, .  256,257 


ISepUcatfon.     See  Tit.  #lea. 

A  defendant  in  his  plea  of  a  purchafe 

for  a  valuable  coniideration^  omits 

♦  Gg  3  to 
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to  deny  notice  ;  if  the  plaintiff  replies 
to  it,  all  t  le  defendant  has  to  do,  is 
to  prove  notice.  Page  94 

If  a  defendant  puts  in  an  anfwer  to  a 
bill  brought  by  an  infant,  who  docs 
not  reply  to  it,  fuch  anfwer  mud,  it 
feems,  be  taken  to  be  true ;  in  re- 
gard the  defendant,  for  want  of  a  re- 
plication, is  deprived  of  an  opportu- 
nity of  examining  witneffes  to  prove 
his  anfwer.  2^37  (N) 

^tutre  iamcM* 


fScfcue. 

Ib  an  indi6lment  for  a  refcue  of  a  pri- 
foner,  the  word  re/cuffii,  or  fomething 
equivalent,  muft  be  uied,  to  fhew  it 
was  forcible  and  againft  the  will  of 
the  keeper.  484 

iRctainer.    See  tf jpecttto;. 


Seturn. 

One  who  had  been  a  prifoner  in  New* 
^ate  for  debt,  but  iince  removed  to 
the  Fleets  is  excommunicated  ;  the 
court  of  chancery  will  not  direft  the 
curfitor  to  make  out  the  writ  of  ex- 
ctmmunkato  capitndo  to  the  warden  of 
the  Fltit ;  but  the  writ  may  be  direc- 
ted to  the  (heriff,  who  may  return  a 
MQ/i  eft  inventus y  and  on  this  return, 
£.  R.  may  grant  an  babe  s  corpus, 
and  thereon  charge  him  with  an  ex- 
ifimmunicaio  capiendo^  53 


A,  has  two  fons  5.  and  C.  and  on  the 
marriage  of  i9.  A.  fettles  part  of 
his  lands  on  B.  in  tail ;  and  A.  being 
ieifed  in  fee  of  tlie  revcrfion  of  thefe 
lands,  and  of  other  lands  in  poffef- 
/ion,  devifes  all  bis  lands  and  beredi- 
taments  not  otberwi/e  by  bim  fettled  or 
dijpojed  of\  the  reverfion  in  fee  will 
pals.  56 


The  reverfion  in  fee  is  part  of  the  old 
eUate,  and  if  the  owner  had  thie  land 
as  heir  of  the  mother,  tlie  fame  (hall 
defcend  to  the  heir  on  the  mother's 
fide  ;  fo  if  it  was  Borougb  Englijb  or 
Gave/Aiitd,  it  (hall  defcend  according- 
ly. Page  6  3 

Regularly  t  remainder  is  car\'ed  out  of 
a  reverfion,  fo  that  where  there  would 
have  been  no  reverfion,  there  can  be 
no  remadnder ;  but  this  does  not  hold 
in  the  cafe  of  a  rent  created  denove, 
of  which  the  law  allows  a  remainder 
to  be  granted.  230  (N) 

A.  tenant  for  yean,  remainder  to  B. 
for  life.  A,  is  doing  waiie ;  B,  though 
he  cannot  bring  wade,  as  not  having 
the  inheritance,  yet  he  is  intitled  to 
an  injun£iion.  But  the  court  will  not 
injoin,  unlefs  the  reverfioner  in  fee 
be  made  a  party,  who  poffibly  may 
approve  of  the  wafte.  268  (N) 

fteWelD,  IBill  of.    See  Tit«  Stll. 

SetNICatton  of  a  CQtil.    See  under  Tit. 

mm. 


ifeati0fa&ion-    SeealfoTit.  ilLegdct- 

\  Freeman  of  London  before  marri- 
j[\  age. fettles  fome  part  of  his  per- 
fonal  eftate  upon  his  intended  wife,  to 
take  effe^  after  his  death,  without 
mentioning  it  to  be  in  bar  [or  fatis- 
fadtion]  of  her  cuflomary  part ;  this 
will  bar  her  of  fuch  cuftomary^  part. 

It  is  the  intention  of  the  party,  which 
makes  the  pretended  equivalent  a  fa- 
tisfadtion  or  not.  225 

A  father's  permitting  lands  to  defcend 
in  fee,  jud;  of  the  fame  value  with 
lands  covenanted  to  be  fettled  in  tail ; 
this  is  a  fatisfa^on.  Hid. 

A  matter  of  lefs  value  not  to  be  taken 
in  fatisfa£tion  for  what  is  of  a  greater 
value.  226 

Lapda 
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I^ands  of  much  grater  value  left  to  a 
daughter^  no  fktisfa6Uoa  for  a  por- 
tion. Pa;;^e  226 

Et  fuide  Infra. 

30,000/.  is  covenanted  to  be  laid  out 
in  land  ;  the  money  need  not  be  laid 
out  all  together  upon  one  purchafe  ; 
but  if  laid  out  at  fcveral  times,  it  is 
fufficient ;  and  if  the  covenantor  dies, 
having,  after  the  covenant,  purchafed 
fome  lands  which  are  left  to  defcend, 
this  will  be  a  fatisfadion  pro  tanto. 

228 

In  a  fettlement  a  term  was  raiied  for 
daughters  portions,  vise.  10,000/. 
with  a  provifo,  that  if  the  father  by 
deed  or  will  (hould  give  or  leave  the 
fum  of  10,000/.  to  his  faid daughters, 
it  (hould  be  a  fatisfaAion ;  the  lather 
leaves  land  to  the  daughters  of  the 
value  of  1 0,000 /•  this  no  fatisfadion. 

Et  vide  jupra. 

Money  and  land  go  in  a  quite  different 
channel,  and  therefore  the  one  not  to 
be  taken  in  fatisfadion  for  the  other, 

247 

Hufband  on  marriage  fettled  \ool.jper 
annum  pin-money  in  truil  fer  his 
wife,  for  her  fcparatc  ufe,  which  be- 
comes in  arrear,  and  then  the  huf- 
bazad  by  will  gives  the  wife  a  legacy 
of  500/.  after  which  there  is  a  further 
arrear  of  the  pin -money »  dnd  then 
the  hulband  dies  ;  this  legacy,  being 
greater  than  the  debt,  decreed,  even 
in  the  cafe  of  a  wife,  to  be  a  fatisfac- 
tion  of  pin-money  due  before  the  ma- 
king of  the  will.  353 

Where  pin-money  is  fecured  to  the  wife, 
and  the  hufband  £nds  her  in  clothes 
and  necelTaries ;  this  is  a  bar  [or  fa 
tisfadlion]  as   to  any  arrears  of  pin 
money  incurred  during  fuch  tune. 

One  having  by  his  will  given  his  wilt 
600/,  in  money,  on  his  death  bed  or* 
dered  his  fervant  to  deliver  to  his  wife, 
then  prefent,  two  bank  notes,  pay- 
able to  bearer,  amounting  to  600/. 
faying,  he  had  not  done  enough  for, 
his  wife ;  this  gift  held  to  be  addi*. 
tional,  and  not  to  be  a  [fatisfaifUon.! 


or)  payment  of  the  former  legacy 
iu  the  teftator's  life- time.     Page  3^56 


4^ccurft{e0  anil  Jncumbrancee.  lat^i* 
ment0>  jfrtatutc0  atiD  lRecoiin{(an(e0. 

The  court  will  not,  without  difficulty, 
fet  aiide  a  fecurity  made  under  a  de« 
cree,  and  approved  of  by  the  mafter. 

8 

One  being  feifed  of  lands  in  fee  in  A. 
and  pofiefled  of  an  extended  intereH 
upon  a  ^ute  in  £.  devifes  all  hit 
lands,  tenements  and  real  eilate  in 
A.  and  fi.  to  J.  S.  and  his  heirs  ; 
this  will  not  pafs  the  extended  or 
chattel  intereik  in  £,  efpecially  if 
there  be  another  claufe  in  the  will, 
which  (tMter  al')  difpofes  of  all  the 
tedators  debts  or  crnlits.  26 

Where  a  judgment  was  given  to  a  pa* 
pill,  it  was  refolvcd  he  codld  not  ex- 
tend the  land,  for  that  would  give 
him  an  intereft  in  the  land,  contrary 
to  the  exprcfs  words  of  1 1  (tf  1 2  i^.  3* 
which  makes  papiils  incapable  of 
taking  any  intereft  in  land.      46  (N) 

If  the  wife  has  a  judgment  and  it  is  ex- 
tended upon  an  ilegit^  the  hulband 
may  allign  it  without  a  confideration. 
If  a  judgment  be  given  in  truft  for  a 
feme  fole,  who  marries,  and  by  con- 
fent  of  her  truilees,  is  in  poileffion 
of  the  land  extended;  the  hufband 
may  affign  over  the  extended  intereft. 
And  by  the  (ame  reafon,  if  a  feme 
has  a  decree  to  hold  and  enjoy  lands, 
until  a  debt  due  to  her  is  paid,  and 
(he  is  in  pofleffion  under  this  decree, 
and  marnes,  the  hulband  may  affign 
over  the  benefit  of  this  without  any 
cpniideration,  for  it  is  in  nature  of  an 
extent.  200 

Where  a  man  purchafes  an  eftate,  pays 
part,  afid  gives  bond  to  pay  the  re^- 
due  of  the  money ;  notice  of  an 
eq^^table  incun^brance  before  pay- 
ment of  the  money,  tho'  after  the 
bond,  is  fuflicient.  307 

T)ie  court  will  not  order  the  filing  an 

original  to  make  good  a  judgment  on 

•  G  g  4  error 
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error  brought,  without  fome  excufe 
for  not  having  filed  one  before ;  the' 
a  (lender  excufe  may  be  fuffident. 

A  term  affigncd  to  attend  the  inherit- 
ance (hall,  in  equity,  follow  all  the 
eflates  created  out  of  it,  and  all  in* 
cumbranccs  fubfifting  uoon  it.      330 

Where  by  the  ftatutc  of  frauds  it  is 
^d,  that  judgments  (hall  not*  bind 
lands,  but  from  the  (igning,  this  re- 
lates only  to  purchafcrs  ;  therefore, 
as  between  creditors,  a  judgment  en- 
tered in  the  vacation  relates  to  the 
^rdt  day  of  the  preceding  term.    399 

jtn  died  feifed  of  fome  lands  in  fee,  and 
confidcrably  indebted  by  judgment 
and  fimple  contract;  and  after  the 
death  of  J.  and  before  the  elToign 
day  of  the  next  following  term,  many 
of  the  judgment  creditors  delivered 
fori  facial's  to  the  (herifF,  who  took 
the  goods  and  furniture  in  execution. 
In  this  cafe  it  ^was  held,  that  the 
judgment  creditors  having  lodged 
their  writs  of  execution  in  the  fame 
vacation  that  the  party  died,  it  relat- 
ed to  the  tefte  of  the  writ  as  to  all 
but  purchafers ;  confequently  that 
thefe  goods  were  as  evicted  from  ji. 
in  his  life- time  ;  by  which  means  the 
fimple  con  trad  creditors,  who  de(ired 
to  (land  in  the  place  of  the  judgment 
creditors  upon  the  land  in  proportion, 
as  thefe  had  exhaulled  the  perfonal 
eftate,  (fuppofing  A*  to  have  left  the 
faid  perfonal  eilate  at  his  death )  were 
without  remedy.  399»40o(N) 

'^'  owes  money  by  (everal  judgments 
and  bonds,  and  dies  inteilate.  His 
adminiflratdr  pays  the  judgments  and 
fome  of  the  bonds,  and  pays  more 
than  the  perfonal  eftate  amounts  to ; 
what  the  adminiftrator  paid  on  the 
judgments  muft  be  allowed  him ; 
but  as  to  what  he  paid  on  the  bonds, 
he  muft  come  in  fro  ratd  with  the 
other  bond  creditors  out  of  the  real 
a(rets,  400 

A  decree  of  the  court  of  chancery  is 
equal  to  a  judgment  in  a  court  of 
law ;  and  where  an  executrix  of  A^ 
who  was  greatly  indebted  to  feveral 


perfons  in  debts  of  diHerent  natnrff, 
being  fued  in  chancery  by  fome  of 
them,  appeared  and  anfwered  imme- 
diately, admitting  their  demands, 
(fome  of  the  plaintiffs  being  her  own 
daughters)  and  other  of  the  creditors 
fued  the  executrix  at  law,  where  the 
decree  not  being  pleadable,  they  ob- 
tained judgments ;  yec  the  decree  of 
the  court  of  chancery,  being  for  a 
juft  debt  and  having  a  real  priority  in 
point  of  time,  not  by  fidHon  and  re- 
lation to  the  firft  day  of  term,  was 
preferred  in  the  order  of  payment  to 
the  judgments;  and  the  execmrix 
protected  and  indemnified  in  paying 
a  due  obedience  to  fuch  decree,  and 
all  proceedings  at  law  fUyed  againft 
her  by  injunction,  Pa£i  402  (N) 

Securities  hou^bt  in  for  left  iban  ij  Jue. 

See  Compofltf  on. 


/»  nvbat  Cafes  Security  bas  mr  has  not  been 
required* 

Where  the  will  docs  not  require  that  the 
executor  (hould  give  fccurity,  it  is 
not  ufual  for  the  court  to  infift  on  it, 
until  fome  mifbehaviour;  but  where 
one  by  will  charged  the  refidue  of  his 
perfonal  eftate  with  40/.  per  annum 
to  his  wife,  to  be  paid  quarterly,  the 
executor  was  ordered  to  bring  before 
the  mafter  fufficient  in  bonds  and  fe- 
curities,  to  be  fet  apart  to  fecure  this 
annuity^  336 

Where  the  fpiritual  court  has  refufcd  to 
grant  the  probate  of  a  will  to  an  exe. 
cutor  reputed  to  be  in  bad  circum- 
ftances,  and  abfconding,  until  he 
(hould  give  fecurity  for  a  due  ad- 
miniftration  of  the  affets,  B.  R, 
has,  in  fuch  cafe,  inforced  the  grant- 
ing of  the  probate  by  a  peremptory 
mandamus,  337  ^N) 

j^cqueftratfOR.    See  Tit.  f^ocefji. 


i»bcr{& 
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One  that  had  been  a  prifoner  in  Nrw^ 
gate  for  debt,  but  fincc  removed  to  the 
FUtt,  is  excommunicated  ;  the  court 
of  chancery  will  not  dired  the  writ  of 
excommunicato  cafitudo  to  the  warden 
of  the  TUft  5  but  the  writ  may  be  di- 
rected to  the  (heriff,  who  may  return 
a  noH  eft  inventus,  and  on  this  return, 
J9.  R.  may  grant  an^  habeas  corpus^ 
and  thereon  diarge  him  with  an  ex- 
commumcato  capiendo.  ^H^l  3 

The  (heriff  is  the  proper  officer  to  exe- 
cute procefs  5  only  where  he  is  party, 
or  otherwife  incapacitated,  ^t  muft  be 
direded  to  the  coroner.  S5 

Money  was  lent  on  the  mortgage  of  a 
fhip  without  any  covenant  foi*  pay- 
mcnt  of  the  money.  The  (hip  was 
taken  at  fea,  and  the  mortgagor  died; 
the  executors  of  the  mortgagor  de- 
creed to  pay  the  mortgage  money, 

360 

il^olicito;.    See  Stto^nef. 
dmitl)«jbea  Company  anii  ifrtock. 

In  the  cafe  of  the  5««/^.5f^  company  in 
whom  the  eftate^of  the  late  diredlors 
are  veiled  by  a6t  of  parliament  ;where 
the  flatute  of  limitations  might  have 
been  pleaded  againfl  the  late  diredbrs, 
it  is  pleadable  againft  the  company, 
who  ftand  but  in  fuch  diredors  place. 

H3 

A  trader  in  London  having  money  of ;/. 
^.  (who  refided  in  Holland)  in  his 
hands,  bought  Sonth-Sea  Hock  with 
it  in  his  own  name,  but  entered  it  in 
his  account  book  as  bought  for  J.  S. 
sifter  which  the  trader  became  bank- 
rupt ;  the  truft  dock  not  liable  to  the 
bankruptcy.  187  W 

AW  the  South-Sea  loans  were  advan- 
ced  on  the  credit  of  the  ftock,  with. 


out  inquiring  after  the  ability  of  Ae 
borrower.  i'ii^/361 

Apecifick  IDtWU  t%  Hesac^.     Set 
i^esacB- 

i^tiecf SA  Uten.    See  %itn. 

i^pecffkk  l^etfoimance.    Stg  J^rsi- 

ment  when  to  he  pirformed  in  Spicit^ 

and  whin  not,  title  Sf^ecment. 
i^piri roal  Court.    See  Cotttu. 

Atatttteg  0^  9S0  of  iSarUament,  an 
VkvXtn  concernins  tbem. 

No  new  thing,  but  ufual  that  an  ia- 
tereft  raifcd  by  a  fubfequent  ilatutc, 
fhonld  be  under  the  fame  remedy  anl 
advantage,  as  an  intercft  exiting  be- 
fore. Thus  the  ftatute  o£  $2  H.  S. 
enabling  a  man  to  devife  his  lands^ 
has  been  in  fome  refpeds  held  to  he 
within  the  equity  or  27  H.  8.  So 
the  a6t  of  1 2  Car.  2.  ereding  the  ex- 
cife,  may,  with  regard  to  the  fale  of 
offices  within  that  branch  of  the  re- 
venue, be  within  the  reafon  of  the  ^ 
a6o(£d.6.  393,  394(N) 

Inftances  where  penal  laws  have  not  been 
extended  by  an  equitable  con^uc. 
tion.  431 

The  preamble  of  an  z£i  of  parliament 
faid  to  be  the  key  for  opening  the 
meaning  and  intent  of  the  adl.      43  4. 

In  what  cafes  and  under  what  circum- 
ftances  an  affirmative  law,  without 
negative  words,  may  repeal  or  take 
away    the    force  of  a  former  law. 

4i»i 


Statutes  of  Bankruptcy. 

vupt0. 


See  IBanlu 


Statute  of  Diftributian.    See  lDi(tn'bll< 

tion,  mm. 

Statute  of  Frauds  and  Perjuries.    Sfit 

fdorc()aCe,  Aecutitiea*  Will,  &c. 


Statute 
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Statute   0/   Limitations, 
tton0. 


S«t  Jltmiia- 


Statute  of  Toleraiien.     See  IDf ffCtttCW. 

iba|ipUcat)it.    See9£lrit0« 

S^x^%f.    See  iBaii. 

Aart)lbo|.    See  3E9intettatit0. 


Ca^e0. 

NO  bill  will  lie  for  a  tenant  to  be 
relieved  out  of  the  arrears  of  rent, 
for  taxes  which  the  tenant  has  a^u- 
ally  paid  on  account  of  rent  rcferved 
to  a  charity^  which  appears  to  be  ex- 
empted from  taxes.  Page\2%{^) 
where  land  was  mortgaged  for  fecaring 
an  annual  payment  of  20/.  to  a  wi- 
dow in  fatisfadtion  of  her  dower ;  this 
annual  payment  being  fecured  out  of 
land,  ought  to  anfwcr  taxes  as  the 
land  docs :  but  if  the  tenant,  in  his 
payment  ofthe  annuity  to  the  widow, 
omits  to  dcdud  for  taxes,  he  ihall 
liot  make  her  refund  in  equity,  ihid, 

Cetuint0  in  Cfinnton.     See  3lloin- 

'tcnant0. 


Clmber. 

A,  tenant  for  life,  remainder  to  B,  19 
tail,  as  to  one  moiety,  remainder  to 
C.  an  infant  in  tail,  as  to  the  ether 
moiety,  remainder  over.  There  is 
timber  on  the  premifes  greatly  de- 
caying ;  B.  the  remainder  man  brings 
a  bill,  praying  that  the  decaying 
timber  may  be  cut  down,  fold,  and 
the  money  divided  between  him  and 
the  infant ;  the  tenant  for  life  order- 
ed to  have  fulh'cient  left  for  repair?, 
and  an  allov/ance  for  damage  done  to 
him  on  the  ground  ;  but  not  to  be 
coniidered  for  the  timber,  which, 
when  fevered  by  any  means  whatfo- 
ever,  belongs  to  the  firll  owner  of  the 
inheritance.  Decaying  timber  not 
to  be  cat  down,  if  for  ornament  or 
fafety.  Alfo  where  an  infant  is  con- 
cerned in  the  inheritaDce,no  timber  to 
be  cut  down  without  the  approbation 
of  the  m after,  and  the  infant's  money 
to  be  put  out  for  hi5  benefic.P^^f  267 


Cft^S. 

One  has  no  land  in  A.  but  has  tithes 
there,  and  devifcs  all  his  land  in  A, 
The  tithes,  as  they  are  iffuing  out  of 
the  land,  and  port  of   the   profits 


Ccrm  fo?  Pfanj,  nn!)  Ctnii  attcnt)^ 
ant  on  tl)c  jlnt^cvitancc.    See  £/iate 
for  Years* 

CermanliSlacatiftti. 

A 5  to  all  but  purchafers  (not  creditors) 
judgments  entered  in  the  vacation  re- 
late to  the  firll  day  of  die  preceding 
term.  399 


thereof,  (hall  pafs. 


Cnlie.    See  more  title  1pankntpt0, 
|tetaet0. 

A  tradefman  in  l,QU4!on,  by  order  of  a 
tradefman  in  the  country,  fends 
goods  to  the  latter,  who  does  not  ap- 
point or  name  the  carrier;  afterwards 
the  carrier  imbezils  the  goods ;  the 
trader  in  the  country  myfi  ftand  to 
thelofs.  1S6 

A  trader  in  Londcn  having  money  of 
7*  S.  (who  refided  in  HdloMd)  in 
his  hands,  bought  South-Sea  flock  in 
his  own  name,  but  entered  it  in  his 
account  book  as  bought  for  7-  ^* 
after  which  the  trader  became  bank- 

rupt; 
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rupt ;  determined  that  this  (lock  was 
not  liable  to  the  bankruptcy.      Page 

187(N) 

Cranfpo^tatioti.    See  ^elonr. 

Cree0.    See  Cfmber. 

Trial  of  the  cuftom  of  London  by  the 
certificate  of  the  recorder,  and  what, 
and  againft  whom  the  remedy  is  to  be 
had  in  cafe  of  a  falfe  certificate,  fee 
title  Hofiiion. 

As  for  the  manner  of  trial  of  clerks 
conviA  before  the  ordinary,  fee  title 


Vntftan^Cmftee. 

Where  a  judgment  is  giTen  to  a  papiil, 
he  cannot  extend  the  land,  for  that 
would  give  him  an  intereft  in  the  land, 
contrary  to  the  exprefs  words  of  1 1 
H  Moi  fF,  3.  cap.  4.  and  it  is  the 
fame  thing  where  the  judgment  is 
given  in  truft  for  a  papift.        46(N) 

Truftee  cannot  change  the  nature  of  the 
etftuy  qui  tTufi'%  eflate,  by  turning 
money  into  land,  li  •  conofirfi^    100 

A  breach  of  truft  evidence  of  the  great- 
eft  fraud.  131 

A  bare  tniilee  is  a  good  witnefs  for  his 
ceftuj  que  truft,  but  not  an  executor 
in  truft,  as  he  is  liable  to  be  fued 
by  creditors,    and  to  anfwer  cofts. 

181 

A  trader  in  LenJen  having  money  of  J, 
S.  (who  reiided  in  Holland)  in  his 
hands,  bought  South- Sea  (lock  in  his 
own  name,  but  entered  it  in  his  ac- 
count book  as  bought  for  J,  S.  after- 
wards the  trader  became  bankrupt; 
determined  that  this  truft  ftock  was 
not  liable  to  the  bankruptcy.  x87(N) 

One  makes  his  wife  his  fole  heire(s  and 
executrix  of  all  his  real  and  perlbnal 
eftate,to  fell  and  difpofethereof  at  her 
pleafure,  to  pay  debts  and  legacies, 
and  gives  hisiMthcr(who  wuUs  next 


of  kin  and  heir)  5  /•  The  wife  has 
the  re(idue  to  her  own  ufe,  and  not  as 
a  truftee.  Pageig$ 

If  a  judgment  be  given  in  truft  for  a 
feme  fole,  who  marries,  and  by  con- 
fent  of  her  truflees  is  in  pofieffion  of 
the  land  extended,  the  hu(band  may 
aflign  over    the    extended    intere(L 

200 
Every  executor  is  a  truftee  for  the  per- 
formance of  the  will.  205 
Money  agreed  to  be  laid  out  in  land 
(hall  be  taken  as  land  ;  and  no  differ- 
ence whether  it  is  depofited  in  the 
hands  of  truftees,  or  remains  in  the 
hands  of  the  coven  an  tor.              2 1 1 
A  truftee  forbearing  to  do  what  it  was 
his  office  to  do,  (hall  not  prejudice 
his  rejhtjf  que  truft.  2 1 5 
Every  ceftty  que  truft ^  whether  a  volun- 
teer or  not,  is  intitled  to  the  benefit 
of  the  truft  ;  and  no  reafon  that  the 
truftee  ftiould  keep  the  eftate.      222 
The  wife  of  ceftnj  que  truft  not  intitled 
to  dower.  229 
Hufl>and  may  be  tenant  by  the  curtefy 
of  a  truft.                                    234 
The  court  never  allow  an  executor  or 
truftee    for  his  time  and   trouble, 
efpedally  where  there  is  an  exprefs  le- 
gacy for  his  pains,  l^c.  249 
Nay,  an  executor  in  truft,  who  had  no 
legacy,  and  where  the  execution  of 
the  truft  was  likely  to  be  attended 
with  trouble,  at  firft  re(iifed,    buff 
afterwards  bargained  with  the  re(i- 
duary  legatees,  in  confideration  of 
100  guineas,  to  ad  in  the  executor- 
(hip ;  and  he  dying  before  the  exe- 
cution of  the  truft  was  compleated, 
his  executors  brought  a  bill  to  be  al- 
lowed thefe  100  guineas  out  of  thr. 
truft  money  in  their  hands ;  but  the 
demand  was  difallowed.  25i,252(N) 
Truftee  compounds  debts  or  incum- 
brances ;  who  to  have  the  benefit  of 
it,  fke  Compoflctoli,  t>tbtB,  &c. 
The  devi(e  of  a  truft  to  be  conftrued  in 
the  fame  manner  iL$  that  of  a  legal 
eftate.  259 
An  executor  or  truftee  for  an  infant  ne- 
gleds  to  fue  within  fix  years;  the 

ftatute 
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ftatiite  of  limitations  (hall  bind  the  in- 
fant. Page  309 

A  fine  and  five  years  non-claim  ihall, 
in  favour  of  a  purchaffTy  bar  a  truft 
term,  though  the  teftuj  qiu  truft  be 
an  infant.  3io(N) 

Where  a  bond  b  given  to  B.  in  truft  for 
^.  the  money  due  on  the  bond  (hall 
be  peiid  in  acourfe  of  adminiflration; 
fo  if  there  be  a  term  for  years  in  h* 
in  truft  for^.  342 

A  truftee  snift>ehaying  himfelf  ordered 
to  pay  cofts  out  of  his  own  pocket, 
and  notovt  of  the  truft  eftate.      347 

Though,  generally  fpeaking,  an  exe- 
cutor or  truftee  compounding  or  re- 
kafing  a  debt,  muft  anfwer  for  the 
fame ;  yet  if  this  appears  to  have  been 
for  the  benefit  of  the  truft  eftate,  it  is 
an  excofe.  381 

The  ftatute  of  7  Anna^  cap.  19.  ena- 
bling infant  truftees  to  convcy,purfu- 
ant  to  the  diredlions  of  the  court  of 
chancery,  extends  only  to  plain  and 
exprefs  trjfts,  not  to  fuchas  are  im- 
plied or  conftruftive  only.  387 

Leafe  of  a  coal-mine  to  //.  referving  a 
rent;  //.  the  left'ee  declares  ^himfelf 
truftee  for  five  pcrfons,  to  each  a 
fifth.  The  five  partners  enter  upon, 
work  and  take  the  profits  of  the  mine, 
which  afterwards  becomes  unprofita- 
ble, and  the  IcfT/c  infolvent  ;  the 
itjiuy  que  trujls  not  liable,  but  for 
the  time  during  which  they  took  the 
profits.  402 

Jn  ivbat  Cafes  an  Executor  Jhall  he  only  a 
trujee,  fee  CjceCtttO?. 

Refult'tng  Truft. 

One  dcvifes  a  rent-charge  to  be  fold  to 
pay  legacies  amounting  to  800/.  and 
if  the  rent-charge  Ihall  fell  for  1000  /. 
then  the  teftator  gives  a  further  lega- 
cy of  200/.  The  rent-charge  fells 
for  above  800/.  and  lefs  than  1000/. 
what  exceeds  the  800  /.  ftiali  belong 
to  the  heir  as  a  rcfulting  truft.      252 


Trufifer  raifing  Daughters  Porticns  and 
Payment  of  debts ^  fee  alfo   |&0;tlOIU^ 

The  truft  of  a  term  is  to  raifc  daugh- 
ters portions  by  rents,  i/Tues  and 
profits ;  or  by  making  lea(es  for  three 
lives  at  the  ancient  rent ;  or  by  grant- 
ing copyholds  on  fines ;  the  money 
to  be  paid  to  the  daughters  at  their 
age  of  eighteen^  or  marriage,  or  as 
foon  after  as  the  fame  can  be  railed 
out  of  the  premiftes  aibrc(aid ;  the 
portions,  as  it  feems,  cannot  be  rail- 
ed by  the  fale  or  mortgage.  Page  1 
In  a  devife  of  lands  to  pay  debts,  if 
the  creditors  bring  a  bill  to  compel 
a  fale,  the  heir  is,  generally,  to  be 
made  a  party ;  fuus  of  a  truft  creat- 
ed by  deed  to  pay  debts.  92 
In  the  cafq  of  a  deed  of  tntft  to  pay 
debts,  the  fanity  of  the  teftator  is  not 
proved ;  fecus  where  a  bill  is  brought 
to  prove  a  ivili  of  land.  93 
One  by  will  charges  all  his  worldly 
eftate  with  his  debts,  and  dies  feifed 
of  frnholdand  copyhold  eftates, 
which  he.  particularly  difpo/es  of  by 
will;  the  copyhold,  though  not  fur- 
rendered  to  the  ufe  of  the  will,  {ha]> 
yet  be  applied  to  the  payment  of  the 
debts  pari  faffu  with  the   freehold. 

96 
If  I  charge  all  my  lands  with  payment 
of  my  debts,  and  devife  part  to  A. 
and  other  part  to  /i.  bfr.  the  credi- 
tors cannot  be  paid  out  of  the  lands 
till  the  m after  has  certified  what  the 
proportion  is,  which  each  deviice  is 
to  contribute;  but  if  the  maimer 
certifies  that  the  debts  will  exhauft 
the  whole  real  eftate,  then  the  credi- 
tors  may  proceed  againft  any  one  de- 
vifee  for  the  whole.  98 

Term  of  one  thoufand  years  to  fecure 
daughters  portions,  payable  at  fix- 
teen  ;  provided,  if  no  daughter  at 
the  time  of  failure  of  iffuc  m^X^^  the 
portion  to  fink.  There  is  a  daugh- 
ter who  attains  to  fixteen,  and  mar- 
ries without  con  fen  t,  and  no  fon  by 
the  marriage  ;  but  the  daughter  dies 

in 
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in  the  life  time  of  the  father  and  mo-  J 
ther,  and  confequently  while  there] 
might  be  a  fon  ;  the  portion  finks. 

in  a  fettlement  a  term  was  raifed  for 
danghters  portions,  nfiz.  \o,oooL 
with  a  provifo,  that  if  the  father  by 
deed  or  will  (hould  give  or  leave  the 
ium  of  10,000/.  to  his  faid  daiigh- 
ters,  it  fhould  be  a  fatisfa6Uon  ;  the 
father  leaves  land  to  the  daughters 
of  the  value  of  10,000/.  this  no  fa- 
tisfadion*  245 

A  truft  eftate  was  decreed  to  be  fold  for 
the  payment  of  debts  and  legacies, 
and  to  be  fold  to  the  bell  purchafer. 
A,  articles  to  buy  the  ellate  of  the 
cruilees,  and  brings  a  bill  to  compel 
them  to  perform  the  contraft  j  the 
court  will  make  no  new  decree,  but 
leave  the  former  decree  to  be  purfiied. 

282 


frujiets  for  pnfervixg   Contingent  Re- 
mainders* 

Sir  P.  T,  tenant  for  life,  remainder  to 
his  fon  R,  T.  for  life,  remainder  to 
his  firft,  Wr.  fon  in  tail.  Sir  P,  7', 
by  indenture  tripartite,  between  liim- 
felf  of  the  firil  part,  /?.  T.  of  the 
fecond  part,  and  J.  S.  of  the  third 
part,  covenanted  to  \tvy  a  fine  of  the 
preraifles.  But  R,  T,  did  not  join 
in  any  covenant  in  the  deed,  nor  in 
the  fiae,  but  fealed  the  deed  ;  deter- 
mined, that  this  was  no  furrender,  in 
regard  the  remainder  man  cannot 
furrender,  but  oniy  rcleafe  to  the 
tenant  for  life.  And  the  bare  feal- 
ing  the  deed  by  R.  T.  the  fon,  would 
neither  furrender  nor  releafe  hiseftate, 
confequently  the  contingent  remain- 
der to  the  firlt,  {^r.  fon  was  preferv- 
cd,  there  being  a  right  of  freehold 
fubfilUng  in  R.  T.  the  fon,  for  the 
fupporting  ot  this  right.         2io(N) 


SletBfS  general  ani)  fprcfal.    See  alio 

IN  all  indi^ments  agaioilone  f6r  be. 
ing  acceifary  after  the  fa£l,  by  re- 
ceiving, harbouring,  Wr.  a  felon^ 
it  is  neceflary  to  charge,  that  the 
defendant  knew  the  principal  was 
guilty  or  con vi6led  of  felony  ;  and  the 
omiiHon  of  this  nece/Iary  ingredient 
is  not  to  be  helped  by  the  finding  of 
the  yerdi£l;  cfpecially  if  the  verdifik 
does  not  find  the  fadl  of  notice,  but 
only  what  is  evidence  thereof.  ^.49  J 
Where  a  fpecial  vcrdift  has  not  certain* 
ly  found  any  felony  upon  the  fa^ 
therein  ftated,  and  confequently  iti» 
uncertain  whether  the  prifoner  be 
guilty  of  any  felony  at  all,  or  only 
of  a  mifdemeanor ;  or  where  the  jury 
has  found  a  general  verdid  that  the 
prifoner  is  guilty,  and  afterwards 
judgment  is  arrefted  for  defers  in  the 
iadiclment;  in  thefe  cafes  the  judg- 
ment given  mud  be  judgment  of 
acquittal ;  but  this  will  be  no  bar  to 
another  indidlment  conflituting  a 
difiereat  oifonce«  4^9 


SloUincar?.    See  alfo  fxM\^. 

Every  afluj  que  truft ^  whether  a  vo- 
lunteer or  not,  is  intitled  to  the  bene- 
fit of  the  truft.  22  2 

Any  voluntary  bond  is  good  againft 
the  executor,  though  to  be  poftponed 
to  a  fimple  contrail  debt.  ihid. 

An  hulband  voluntarily,  and  after  mar- 
riage, allows  the  wife  for  her  fepa- 
rateufe,  to  make  profit  of  all  butttT. 
cgg8,  (fl^c.  beyond  what  is  uied  in  the 
family  ;  out  of  which  the  wife  lavei 
100/.  and  lends  it  to  the  hufband. 
After  the  hufband's  death,  the  court 
will,  in  order. to  encourage  the  wife's 
frugality,  allow  of  this  agreement, 
and  let  her  come  in  as  a  creditor  for 
this  100/.  efpecially  there  being  no 
defcd  of  aflcis  to  pay  debts.  337 

A.  having  a  wife  who  lived  fepararc 
from  him,  courted,  and  afterwards 

married 
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married  another  woman,  who  knew 
nothing  of  the  former  wife's  being 
alive,  fiat  this  being  afterwards  dif 
covered,  in  order  to  induce  the  fc- 
cond  wife  to  continue  to  live  with  him, 
ji.  gave  a  bond  in  truft  to  leave  her 
leoo/.  and  died,  not  leaving  ailets  to 
pay  his  iimple  con tra£l  debts;  this 
bond  held  tabe  worfe  than  voluntary, 
being  given  on  an  illicit  coniideration, 
and  poftponed  to  all  the  iimple  con- 
trail debts.  Pm^i  339 

asiatli.    See  tftiaiMin. 

matte.    SeeClmbtr. 

mift.    See  Saroti  an^  jftmt. 


mm.  SeealfoCfpoatidnof  atO)t». 

(ff^inthir  PmtvI  En/idence  he  to  he  ad- 
mitted in  the  Cafe  ef  a  Deyife  of  a 
GuardUnfhip^  or  in  a  WM  of  Perfoned 
Ejiate,  fee  Parol  Evidence.) 

IN  fome  fenfe  the  (latute  of  diftribu- 
tion  makes  a  will  for  the  inteftate, 
'viz,  by  fo  far  veiling  the  diflributary 
'  ihare  in  the  perfon  intitled,  as  that 
though  he  fhould  die  immediately 
after  the  inteftate,  it  wil>  be  tranf- 
miflible  to  his  reprefentatives ;  juil  as 
if  one  intitled  to  a  legacy,  payable  at  a 
future  time,  (hould  die  before  the 
time  of  payment,  the  legacy  would 
notwithftanding  be  an  interell  vefted 
prefently.  49, 5o(N) 

Whore  a  bill  is  brought  to  prove  a  will 
of  land,  the  fanity  of  the  tellator 
muft  be  proved  ;  fecus,  in  the  cafe  of 
a  deed  of  truil  to  fell  for  payment  of 
debts.  93 

The  court  never  orders  a  will  to  be 
proved  vifva  <vo:e  at  the  hearing,  as 
they  do  a  deed.  ibid. 

Deviie  of  all  my  honfliold  goods,  plate, 
Uc.  to  ji,  the  refidue  of  my  per- 
ietal eftate  to  B.  The  ready  money 
and     bonds    do    not    pafs    by    the 


word  i99dj,  tor  tlieii  the  bequeft  of 
the  re&iue  wonld  be  void.  Page  1 1  z 

A  will  coming  into  fFefimiu/er^HaU 
ooght  to  be  conftmed  according  to 
the  rales  of  the  common  law,      115 

One  articles  tomboy  land,  and  the  title 
is  under  a  will  not  proved  in  equity 
againll  the  heir ;  yet  in  ibme  cafes 
equity  will  compel  .the  porchafer  to 
accept  the  title.  190 

Though  it  be  proper  to  prove  a  will  in 
equity,  yet  the  fame  is  notabfolutely 
neceflkry ,  any  more  than  it  is  to  prove 
a  deed  in  equity,  192 

Where  the  tefUtor  owns  his  hand  before 
the  witnefles  who  fubfcribethe  will  in 
the  teftator's  preience;  the  will  is 
good,  though  all  the  witnefTes  did 
not  fee  the  teftator  fign.  (See  title 
Witnefs  i9  a  WilL)  254 

Where  a  title  depends  on  the  words  of 
a  will,  this  is  as  properly  determin- 
able in  equity,  as  by  a  judge  and 
jury  at  nifiprius*  296 

Aa  equity  of  redemption  of  a  copyhold 
may  be  devifed  without  being  fur- 
rendered  to  the  ttfe  of  a  will.       35$ 


Prohate. 

A*  dies  indebted  by  one  bond  to  B. 
and  by  another  bond  to  C  and  leaves 
B.  and  J.  S.  executors ;  B,  inter- 
meddles with  the  goods,  and  dies  be- 
fore probate,  and  before  any  clcdicn 
made  to  retain  ;  ^,  Whether  a^  B, 
might  have  retained  the  goods  in  his 
hands,  his  executors  have  not  the 
fame  power  ?  1  S3 

Where  an  executor,  before  probate, 
files  a  bill,  and  afterwards  proves  the 
will ;  fuch  fubfequent  probate  mukcs 
the  bill  a  good  one.  3  5 1 

A  donatio  caufa  mortis,  though  in  na- 
ture of  a  legacy,  need  not  be  proved 
with  the  will.         .  357 


Devijt 
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Devifi  and  Droi/et.     See  alfo  CjCfOS- 
tton  of  GIo^Bff. 

One  has  two  fons  A.  and  J9.  and  three 
daughters,  and  devifes  ids  lands  to 
be  fold  to  pay  his  debts  ;  and  as  to 
the  money  ariiing  by  fale  after  debts 
paid,  he  gives  200/.  thereout  to  his 
eldeft  fbn  ji.  at  twenty-one,  the  re- 
fid  ue  to  his  younger  children  equally, 
y/  the  eldeft  dies  before  twenty-one ; 
this  200/.  (hall  .go  to  the  heir  of  the 
teftator.  Page  20, 

One  being  feifed  of  lands  in  fee  in  A, 
and  poffeffed  of  an  extended  intereft 
upon  a  ftatute  in  B.  devifes  all  his 
lands,  tenements  and  real  eftate  in  A. 
and  B,  to  J.  S.  and  his  heirs  ;  this 
will  not  pais  the  extended  or  chattel 
intereft  in  B.  efpecially  if  there  be 
another  claufe  in  the  will,  which, 
inter  al\  difpofes  of  all  the  teftator's 
debts  or  credits.  z6 

One  poflcflcd  of  a  term  for  years,  de- 
vifes it  to  A.  for  life,  remainder  to 
the  heirs  of  A^  This  ftiall,  itfeems, 
on  A.'s  death,  go  to  his  execotor, 
and  not  to  his  heir.  29 

A,  has  two  fons  B.  and  C.  and  on  the 
marriage  of  B,  A.  fettles  part  of  his 
lands  on  B.  in  tail ;  and  A,  being 
alfo  ieifed  in  fee  of  the  reverfion  of 
thefe  lands,  and  of  other  lands  in 
pufTeflion,  devifes  all  his  lands  and 
bertditameuts  not  vtberwi/e  hy  him  fit- 
'  tUd  or  diJ'poJ':d  ofi  the  reverfion  in 
fee  will  pafs.  56 

One  devifes  all  his  lands  in  A.  B,  and 
C.  and  eljc^whcn.  The  teftator  has 
lands  in  A.  B.  and  C.  and  lands  of 
much  greater  value  in  another  coun- 
ty; the  lands  in  the  other  county 
ihall  pafs  by  the  word  el/nvhere,  61 
A  will  begins,  "  As  to  all  my  worldly 
*'  eftate,  my  debts  being  firft  paid,  I 
*'  give,  dflTr."  The  real  eftate  is  li- 
able  to  the  debts,  nothing  being  de- 
.  vifed  till  the  debts  are  patd.  91 

In  a  devife  of  lands  to  pay  debts,  if  the 
creditors  bring  a  bill  to  compel  a  fale. 


the  Keir  is,  generally,  to  be  made  a 
party.  Page  92 

If  I  charge  all  my  lands  with  payment 
of  my  debts,  and  devife  part  to^.  and 
the  other  part  to  B.  ^r.  The  credi- 
tors cannot  be  paid  out  of  the  lands, 
till  the  aiafter  has  certified  what  the 
proportion  is, which  each  devifee  is  to 
contribute ;  but  if  the  mafter  certifies, 
that  the  debts  will  exhauft  the  whole 
real  eftate,  then  the  creditors  maj 
proceed  againft  any  one  devifee  for 
the  whde.  98 

One  devifes  the  furplus  of  his  peribnal 
eftate  to  his  four  executors ;  this  is 
a  joint  bequeft,  and,  on  the  death  of 
one,  (hall  go  to  the  Survivors,  as 
well  in  the  cafe  of  a  legacy>  as  of 
a  grant.  115 

Devife  of  lands  to  truftees  in  fee,  in 
truft  within  fix  years  after  the  tefta- 
tor's  death,  to  raife  and  pay  1500/. 
to  his  daughter  A.  A*  dies  withia 
the  fix  years ;  the  1500/.  fliall  go  to 
her  adminiftrator,  here  being  no  cer- 
tain time  limited  when,  but  only  the 
ultimate  dme  within  which,  it  ihall 
be  ralied.  119 

.    Se§  aJfi  172 

I  devife  100/.  per  ann.  to  my  fon^.  and 
his  wife  for  their  refpeifHve  lives ; 
60  /.  whereof  to  be  paid  to  the  wife 
for  the  Rapport  of  herfelf  and  daugh- 
ter, the  remaining  40/.  to  my  fon  ; 
the  fon  dies  ;  his  wife  ihall  have  the 
whole  1 00  /•  per  ann.  1 2 1 

Devife  to  fuch  of  the  children  of  A.  as 
ihall  be  living  at  his  death.  A.  has 
ilTue  B*  who,  becoming  a  bankrupt, 
gets  his  certificate  allowed,  after 
which  A.  dies  ;  this  contin{|;ent  in- 
tereft is  liable  to  the  bankruptcy.  132 

Deviie  to  my  daughters  until  my  fon 
ihall  attain  his  age  of  forty  years, 
hoping -by  that  time  my  fon  will 
have  feen  his  folly.  The  ion  dies  be- 
fore forty;  the  devife  to  the  daughters 
ceafes.  So  a  devife  to  A.  until  B, 
ihall  attain  forty  years ;  if  B,  diei>  be- 
fore forty,  A*s  eftate  Ihall  ccale ; 
/ecus,  if  the  devife  to  A.  be  made  a 
fund  to  pay  debts  or  portions,  which 

cannot 
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cannot  be  raifed  until  B.  (hould  have 

attained  his  age  of  forty,  in  which 

cafe  the  word  fiali  is  taken  for^mld. 

Page  176 

Devife  to  my  (on  J.  for  life,  remain- 
der to  his  £r&,  fbn  in  tail  male,  re- 
mainder to  his  fecond,  third,  foarth 
and  fifth  fbns  focceflively,  without 
faying  for  what  eftate,  or  any  words 
tantamount,  ut.  has  two  fons,  the 
former  of  whom  dies  in  his  life- time ; 
the  fecond  fon  (hall  have  an  eftate 
tail,  being  the  £r(i  fon  at  his  father's 
death.     ^.  178 

One  devifes  a  rent-charge  to  be  fold  to 
pay  legacies  amounting  to  800/.  and 
if  the  rent-charge  fhould  fell  for 
1000/.  the  tefbitor  gives  a  further  le- 
gacy of  2©o/.  The  rent-charge  fells 
for  above  800/.  and  lefs  than  1000/. 
what  exceeds  the  800/.  ihal!  belong 
to  the  heir  as  a  refnlting  truft.      252 

Devife  of  a  term  to  J.  for  life,  re- 
mainder  to  fuch  children  as  the  te- 
ftator  (hall  leave  at  his  death,  and  if 
all  the  children  die  without  leaving 
i/Tue,  then  to  B,  The  children  die 
without  leaving  ifTue  at  their  death  ; 
this  is  a  good  devife  over.  258 

The  devife  of  a  truft  to  be  conftrued,  in 
the  fame  manner  as  that  of  a  legal 
eftate.  259 

The  words,  «'  I  devife  all  my  temporal 
"  eftate,"  the  fame  as,  "  I  devife 
**  all  my  worldly  eftate,"  and  pafs 
a  fee.  And  this  is  the  plainer,  where 
ir  is  afterwarcs  faid,  all  the  1  eft  of 
cf  my  real  eftate,  the  word  refi  being 
a  terra  of  relation.  295 

The  teftator  devifed  a  term  for  years 
and* all  his  perfonal  eftate  to  ji.  an 
infant,  and  if  ^.  died  during  his  in- 
fancy, and  his  mother  fhould  die 
without  any  other  child,  then  to  B. 
A*  died  dt^ring  his  infancy ;  though 
the  mother  was  living,  and  might 
have  a  child,  yet  the  court  aided  B. 
the  devifee  over,  by  direding  an  ac- 
count and  difcovery  of  the  eftate,  in 
order  to  fecure  it,  in  calc  the  contin- 
gency (hould  happen.  300 

/,.  devifes  all  his  real  and  perfonal  eftate 
to    truftees,     their  heirs  and  exe- 


■\ 


enters,  in  tmft  to  pay  1 5  /•  /ir  om. 

to  the  plaintiifii  bis  two  Mert  for  their 
lives,  and  after  feveral  legacies,  the 
furplus  in  tmft  for  diflenting  minifters, 
and  gives  300  /.  legacies  to  his  truf- 
tees. Afterwards  the  teftator,  by  two 
deeds  of  a  fubfeqnent  date,  conveys 
all  his  real  eftate  in  truft»  and  makes 
a  gift  of  his  perfonal  eftaute  to  the  ufe 
of  the  fame  truftees  and  their  heirs, 
^fr.  Provifo  both  deeds  to  be  void, 
on  his  tender  of  10/.  to  them.  There 
was  alfo  a  provifo,  that  if  the  fifters 
difputed  the  will,  they  (honld  forfeit 
their  annuities.  The  teftator,  after 
he  had  executed  the  deeds,  ftill  kept 
them  by  him.  The  trnllees  rcfufe 
paying  the  nfters  their  annuities,  who 
thereupon  bring  their  bill,  infifting 
that  the  deeds  had  revoked  the  will ; 
and  that  there  was  a  refulting  truft 
for  them  as  heirs  at  law  ;  or,  at  leat^, 
that  they  (the  fifters)  were  intitled 
to  their  15/.  ftr  anmum  annuicie:. 
The  defendant  infifted  on  the  plain - 
tifts  having  forfeited  their  acnuites; 
decreed,  that  the  annuities  fhould  be 
paid  to  the  two  fifters  theplaintiif., 
but  the  furplus  to  go  to  the  diitenting 
minifters,  and  the  truftee,  for  hi^ 
mifbehaviour,  to  pay  cofts  out  of  his 
own  pocket.  Paj  344,  347 

Renf9catiom  of  a  JfilL 

Tenant  in  tail  male,  remainder  to  hixn- 
felf  in  fee,  devifes  his  lands  to  y.  S. 
and  then  fufters  a  recovery  to  the  ufe 
of  himfelf  in  fee,  and  dies  without 
iiTue  male ;  this  is  a  revocation  of  the 
will.  163 

Where  the  fpiritual  court  fct  afide  a 
will  as  revoked  by  the  teftator,  this 
fentence  could  extend  only  to  the  per- 
fonal eftate  diipofed  of  by  fuch  will. 

One  feifed  of  a  leafe  for  lives  devifes  it, 
and  afterwards  renews  ;  the  renewal 
is  a  revocation  of  the  will.  166 

Seats,  as  it  feenis,  in  the  cafe  of  a  leaie 
for  years,  168 

//.  and  B»  tenants  in  common  of  lands 
in  fee.  ^.  by  will  dated  25  'January^ 
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1719,  dcvifed  his  moiety  in  fee, 
Afterwards  A.  and  B.  made  partition 
by  deed  dated  16  May,  ijzz,  and 
fine,  declaring  the  ufe  as  to  one  moier 
ty  in  feveralty  to  J,  in  foe,  and  as 
to  the  othei  moiety  in  feveralty  to  B* 
in  fee ;  this  deed  of  partition  and 
fine  no  revoQition  of  the  will  of  >/. 
Page\6g,  170  (N) 
Where  a  fubfequent  conveyance  does 
not  revojce  a  will*  }^ 

}Fit/te/j  to  a  Will. 

Where  the  teftator  owns  his  hand  before 
the  witneflcs  who  fubfcribe  the  will 
in  the  teftator'^  prefence,  the  will  is 
good,  though  all  the  witne/Tes  did 
not  fee  the  teftator  fign.  254 

Difference  obferved  with  regard  to  the 
ilatute  of  frauds,  which  does  not  fay, 
that  the  teftator  (hall  fign  his  will  in 
the  prefence  of  three  witncffes,  but 
requires  thefe  three  things ;  1  ft^  That 
thQ  will  Ihould  be  in  writing  |  adly. 
That  it  (houldbefigned  by  thetetta- 
tor ;  and  idly.  That  it  (hould  be  fab- 
fcribed  by  three  witnefles  in  the  pre 
fence  of  thp  tcftator.  254 


ZSUtm^t.    See  alfo  tftiflience,  4(]ca4 
mi  nation  and  IDepoflctonff. 

A  witnefs  ordered  to  be  examined  Je 
hene  ejfty  where  the  thing  examined 
to,  lay  only  in  the  knowledge  of  the 
witnefs,  and  was  a  matter  of  great 
importance,  though  the  witnefs  was 
not  proved  to  be  old  or  infirm.       77 

A  bare  truftee  is  a  good  witnefs  for  his 
ceftwf  qtu  trufi ;  but  not  an  execu- 
tor in  truft,  as  he  is  liable  to  be  fued 
^y  creditors,  and  to  pay  coib.      1 8 1 

A  commiffion  being  granted  to  examine 
witnefles  at  Algitrsn  the  plaintiff  died, 
by  which  the  fuit  abated ;  but  the 
witneffes  were  examined  before  no- 
tice of  the  plaintiff's  death;  the 
examination  held  ^gular,  though 
one  of  the  witneffes  was  living.    19c 

Witnefles  examined  in  a  ^mm&on  ^ 
ter  the  demi&  of  the  q^gwnj  bat  be* 
Vol.  in. 


fore  notice  thereof,  liable  to  be  indic* 
ted  for  perjury,  if  they  fwcar  falfe. 

See  I  Anns,  flat.i.  cap.  8.  fedi*  5, 
A  rule  both  at  law  and  in  equity,  that 
where  to  a  fait  there  are  never  fo  ma- 
ny defendants,  U^  the  plaintiff  cannot 
give  evidence  againft  a  defendant,  he 
may  be  called  as  a  witnefs  for  a  co* 
defendant.  aSS 

After  the  defendant  has  been  examined 
on  interrogatories,  ^d  publication 
paffed,  the  plaiatiffoiight  not  to  have 
a  cominiflion  to  examine  witneffes  in 
order  to  fai^ff  the  de|endant^s  exami- 
nation. 413 


snomen. 

Women  not  to  be  endowed  of  a  trail. 
SeelDot^er. 


MOHn.  Seealfo<S);poflt{onofC8!o|?^0. 

Where  a  title  depends  on  the  words  of  a 
will,  this  is  as  properly  determinable 
in  equity,  as  by  a  judge  and  jury  at 
nifi  frius,  296 

SUrf ifns0.    See  IDettMu 


(Slritj9.     See  alfo  fft^oceGl. 

Certiorari. 

After  in  nulU  eft  erratum  pleaded,  die 
plaintiff  in  error  cannot  have  a  artio- 
rari  ex  Jebito  juftitia ;  and  as  it  is 
difcretionary,  the  court  will  award  it 
to  aifirm.  but  never  to  reverfe  a  judg- 
ment,  or  make  error,  315  (N) 

EjeSiom  Cuftodia. 

j^.  If  not  a  proper  writ  whereby  to  try 
the    very    righ^     pf    guardian  (hip. 

«S4(N) 


Hh 


BUu. 
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Elegit. 

An  advowfon  defccndixij^  to  an  heir  is 
jtal  aiTets,  and,  asitieems,  extend- 
ible ia  an  iUgit,  Page  40 1 

Err§r. 

YTrtt  of  error  not  amendable,  and  why. 

Qne  wl^o  had  been  a  prtibner  in  New- 
,  ffife  for  debt,  but  lincc  removed  to 
the  fleet,  is  excommunicated ;  the 
court  of  chancery  will  not  dired  the 
curator  to  make  oat  a  writ  of  ^x- 
communicato  <  afiendo  to  the  warden  of 
'  tlie  FU*t ;  but  the  writ  may  be  direc- 
ted to  the  (heriif,  who  may  return  a 
noH  ift  in*vcntuSf  and  on  this  return, 
/?.  R.  may  grant  a  habeas  corpus,  and 
thereon  charge  him  with  an  4xcmamMr- 
MtcafO'  capiendo^  53 

I'be  writ  of  excomsBunicato  capiind9  is  a 
vtfiountiil  writ :  but  whtre  the  (herifF 
is  party,  or  otherwife  incapacitated, 
•  it  mufl  be  directed  to  the  coroner.  55 
All  writs  of  excommu/iicato  capiendo  mull 
be  retnmahle  in  B»  R*  ibid^ 

Ne  Exeat  Regnum* 

This  originally  a  ftate  writ,  yet  now 
made  ufc  of  in  aid  of  the  lubjcib, 
to  help  them  to  their  juft  debts  ;  but 
ought  not  to  be  granted  without  a 
bill  firft  filed.  313 

Tttfeea  Precedent  to  the  eontrary.  ib.  (N) 
How  fer  the  Lord  Bacon  thought  proper 
to  extend  this  writ.  /^/V.  (N) 

Habeas  Corpus  U  Homine- Replegiando, 

^*.  If  tbefc  wTits  be  not  calculated  only 
for  the  liberty  of  the  fubjeft,  and  there- 
fore not  fo  proper  to  try  the  right  of 
guardian  (hip,  as  that  de  ejeHione 
.ujhdia.  iS+(N) 


Origimtdn 

The  court  will  not  order  the  filing  an 
origiqai  to  make  good  a  judgment 
after  error  brought »  without  ibme  ex- 
cufe  lor  not  filing  one  before,  P.  314^ 

Raviftment  of  Ward. 

^.  If  this  writhe  proper,  unleA  where 
the  defendant  in  the  adlion  takes  away 
the  ward.  154  (N) 

Zciri  Fofiasm 

The  plaiatifiF  gets  judgment  in  the  petty 
bag,  after  which  he  is  flopped  by  an 
injunflion.  The  year  and  day  pais ; 
the  ptaintifif  though  hindered  by  the 
injunction,  yet  cannot  fue  out  execu- 
tion without  2Ljiire/ius0i.  36 

^.  If  ift  this  cafe  the  plaintifiT  HUght 
not  have  tsdcen  out  ei^ecution,  and 
continued  it  by  i/incomei  nom  mifit 
krvoe.  ibid.  (N) 

h/cinffuias  is  not  in.  nature  of  a  new 
a^ion,  but  a  continuation  only  of  the 
old  one.  14S 

Supplicavit, 

One  taken  on  a  fupplUavii ,  and  conti- 
nued in  prifon  a  year  without  any 
frefh  threatning,  ought  to  be  dif- 
charged.  103 

irap. 

if.  tenant  for  years,  remainder  to  J?, 
for  life,  remainder  to  C.  in  fee.  A. 
is  doing  wafte  ;  B,  though  he  cannot 
have  an  a^ion  of  wafle,  as  not  having 
the  inheritance,  yet  may  have  an  in- 
junaion.  268  (N) 


o 


N£  taken  on  x  fiipplieawt,  and 
contittocd  in  piiiba  a  year  with- 
out 
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oat  any  frelh  threatning,  ought  to  be 
difcharged.  Pagtvo'^ 

By  the  1 8  EUz,,  cap.  7.  (intitled  an  or- 
der for  the  delivery  of  clerks  without 
purgation)  the  judices,  before  whom 
the  allowance  of  clergy  ihall  be  had, 
may  detain  in  prifon  the  perfons  to 
whom  they  allow  clergy,  for  any  time 
not  exceeding  a  year.  446 


^ear  aM  IDae- 

The  plaintiff*  gets  judgment  in  the  petty/ 
bag,  after  which  he  is  flopped  by  in- 
junftion.  The  year  and  day  pafs ; 
the  plaintiff,  though  hindered  by  the 
injunftion,  yet  cannot  fuc  out  exc- 
,  cation  without  ^/drefatias.      P.  56 
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